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PREFACE 


TO   THE   SECOND    EDITION. 


When  this  work  was  first  published,  it  was  hoped  that 
it  would  be  found  to  supply,  in  some  degree,  a  want  which 
was  believed  to  have  been  felt,  although  on  different 
occasions,  both  by  the  student  and  the  lawyer  occupied  in 
actual  practice. 

The  student,  when  he  devotes  himself  to  the  perusal  of 
Law,  is  frequently  advised  by  experienced  friends,  that  he 
ought  early  to  habituate  himself  to  the  perusal  of  Reports 
at  large,  instead  of  pinning  his  faith  upon  the  com- 
mentaries and  abridgements  of  the  treatise  writers — 
"  Melius  esW  says  Lord  Coke,  "  peter e  forties  quam 
sectari  rivulos** — When,  however,  he  attempts  to  follow 
this  advice,  he  finds  himself  astray  amid  the  masses  of 
accumulated  lore  which  the  Reports  present  to  him,  the 
"  aliarum  super  alias  acervatarum  legum  cumuli: " 
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V111  PRIPACB. 

a  page  in  the  former  edition  terminated  and  a  new  one 
commenced,  is  shown  by  the  sign  *  in  the  text,  and  the 
corresponding  sign  *  at  the  top  of  the  page.  Thus  the 
first  page  of  the  former  edition  terminated  at  the  word 
resolved^  and  the  second  page  began  with  the  figure  1, 
at  which  there  is  now  an  *  in  the  second  page  of  this 
edition. 

J.  W.  S. 


12,  King*s  Bench  Walk, 
Feb,  28,  1841. 
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TWYNE'S    CASE. 


MICH.  44  ELIZ.—IN  THE  STAR-CHAMBER. 

[reported  3   COKE,   80.] 

What  transactions  are  fraudulent  within  St.  13  FAiz,  c.  5, 

and  27  EKz,  c,  4. 

In  an  information  by  Coke,  the  Queen's  Attorney  General,  y^^^^  ^^ 

against  Twyno  of  Hampshire,  in  the  Star-Chamber,  for  i^"*"-  4i.  45. 

making  and  publishing  of  a  fraudulent  gift  of  goods.     Tlie  b.  7(*.  a.  290. a. 

case  on  the  stat.  of  13  Eliz.  c.  5,  was  such:  Pierce  was  }^«.1h'c*it'at. 

indebted  to  Twyne  in  400/.,  and  was  indebted  also  to  C.  27  Kiiz.  cap.  4. 
in  200/.     C.  brought  an  action  of  debt  against  Pierce,  and 
pending  the  writ,   Pierce,  being  possessed   of  goods  and 
chattels  of  the  value  of  300/.,  in  secret  made  a  general 

dec-d  of  gift  of  all  his  goods  and  chattels,  real  and  personal  l"^^\.^*^'i«%** 

whatsoever,  to  Twyne,  in  satisfaction  of  his  debt ;  notwith-  l<>  <^'".  •'>'>.  »>. 

standing  that  Pierce  continued  in  possession  of  the  said  ui,  3.'  b.  76.  a. 

goods,  and  some  of  them  he  sold  ;  and  he  shore  the  sheep,  p^Jfo  Uo>..8  9 

and  marked   them  with  his  own  mark :   and  aftenvards  '*^' '-?  ^'  3^^» 

.3(10.  3  \ir*tn.57. 

C.  had  judgment  against  Pierce,  and   had  a  Jieri  facias  Lairh  222. 
directe<l  to  the   sheriff  of  Southampton,  who  by  force  Pai,iK4l5.  cr. 
of  the  said  writ  came  to  make  execution  of  the  said  eoods ;   ?'iv^^?A'^'l?' 

o  64.-),  810.   Cro. 

but  divers  persons,  by  command  of  the  said  Twyne,  did  Jar.  270,  271. 

with  force  resist  the  said  sheriff,  claiming  them  to  be  the  351.  piV*23.    ' 

goods  of  the  said  Twyno  by  force  of  the  said  gift ;  and  K^"j%^„^tri„ 

openly  declared  by  the  commandment  of  Twyne,  that  it  207.  b.  Lane  47. 

was  a  good  gift,  and  made  on  a  good  and  lawful  considera-  I66.  Moor  638. 

lion.     And  whether  this  gift,  on  the  whole  matter,  was  y^v.  foe,  1^7. 

fraudulent  and  of  no  effect  by  the  said  act  of  (a)  13  EHz.,  3,'^™''"^;Ji^* 

*  Coi.  Knt.  162.  a. 


1  —  2  *  twyne's  case. 

or  not,  was  the  question.  And  it  was  resolved  by  Sir 
Thomas  Egerton,  Lord  Keeper  of  the  Great  Seal,  and  by 
the  Chief  Justice  Popham  and  Anderson,  and  the  whole 
court  of  Star-Chamber,  that  this  gift  was  fraudulent, 
within  the  statute  of  13  Eliz.  And  in  this  case  divers 
points  were  resolved : 

*  1.  That  this  gift  had  the  signs  and  marks  of  fraud, 

(a)  Godb.  398.  because  the  gift  is  general,  without  exception  of  his  (a) 

apparel,  or  any  thing  of  necessity ;  for  it  is  commonly 

(6)  2  BuUtr.      said,  quod  (S)  dolosus  versatur  in  generalibus. 

1  Ror.Rep.157!       ^*  ^^^  donor  continued  in  possession,  and  used  them  as 

Moor 321.        jjjg  own;  and  by  reason  thereof  he  traded  and  trafficked 
with  others,  and  defrauded  and  deceived  them. 

3.  It  was  made  in  secret,  et  dona  clandestina  sunt  semper 
suspiciosa, 

4.  It  was  made  pending  the  writ. 

5.  Here  was  a  trust  between  the  parties,  for  the  donor 
possessed  all,  and  used  them  as  his  proper  goods,  and  fraud 
is  always  apparelled  and  clad  with  a  trust,  and  trust  is  the 
cover  of  fraud. 

6.  The  deed  contains,  that  the  gift  was  made  honestly, 
truly,  and  band  fide  ;  et  clausuhe  incansuef  semper  inducunt 
suspicionem. 

Secondly,  it  was  resolved,  that  notwithstanding  here 
was  a  true  debt  due  to  Twyne,  and  a  good  consideration  of 
the  gift,  yet  it  was  not  within  the  proviso  of  the  said  act  of 
13  Eliz.,  by  which  it  was  provided,  that  the  said  act  shall 
not  extend  to  any  estate  or  interest  in  the  lands,  &c., 
goods  or  chattels,  made  on  a  good  consideration  and  bond 
fide  ;  for,  although  it  is  on  a  true  and  good  consideration, 
yet  it  is  not  bond  fide,  for  no  gift  shall  be  deemed  to  be 
bond  fide  within  the  said  proviso  which  is  accompanied  with 
any  trust.  As  if  a  man  be  indebted  to  five  several  persons 
in  the  several  sums  of  20/.,  and  hath  goods  of  the  value  of 
20/.,  and  makes  a  gift  of  all  his  goods  to  one  of  them 
in  satisfaction  of  his  debt,  but  there  is  a  trust  between 
(c)  Gold8b.l6l.  them,  that  the  donee  shall  deal  (c)  favourably  with  him  in 
regard  of  his  poor  estate,  either  to  permit  the  donor, 
or  some  other  for  him,   or  for  his  benefit,  to  use  or 
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have  possession  of  them,  and  is  contented  that  he  shall  pay 
him  his  debt  when  he  is  able,  this  shall  not  be  called 
htma  Jid£  vnthin  the  said  proviso;    for  the  proviso  saith 
on  a  good  consideration,  and  hondjide ;  so  a  good  consi- 
deration does  not  suffice,  if  it  be  not  also  bond  Jide.     ^nd 
therefore,  reader,  when  any  gift  shall  be  to  you  in  satisfac- 
tion of  a  debt,  by  one  who  is  indebted  to  others  also ; — 
1.  Let  it  be  made  in  a  public  manner,  and  before  the 
neighbours,  and  not  in  private,  for  secrecy  is  a  mark  of 
fraud.    2.  Let  the  goods  and  chattels  be  appraised  by 
good  *  people  to  the  very  value,  and  take  a  gift  in  particular 
in  satisfaction  of  your  debt.    3.   Immediately  after  the 
gift,  take  the  possession  of  them ;  for  continuance  of  the 
possession  in  the  donor  is  the  sign  of  trust.    And  know, 
reader,  that  the  said  words  of  the  proviso,  on  a  good 
consideration,  and  bond  Jide^  do  not  extend  to  every  gift 
made  bond  Jide ;  and,  therefore,  there  are  two  manner 
of  gifts   on  a  good  consideration,  scil,  consideration  of 
nature  of  blood,  and  a  valuable  consideration.     As  to  the 
first  in  the  case  before  put ;  if  he  who  is  indebted  to  five  Cr.  Jar.  i  >7. 
several  persons,  to  each  party  in  20/.,   in  consideration 
of  natural  aifection  gives  all  his  goods  to  his  son,  or  cousin, 
in  that  case,  forasmuch  as  others  should  lose  their  debts, 
&c.,  which  are  things  of  value,  the  intent  of  the  act  was, 
that  the  consideration  in  such  cases  should  be  valuable ; 
for  equity  requires  that  such  gift,  which  defeats  others, 
should  be  made  on  as  high  and  good  consideration  as  the 
things  which  are  thereby  defeated  are;  and  it  is  to  be 
presiuned  that  the  father,  if  he  had  not  been  indebted  to 
others,  would  not  have  dispossessed  himself  of  all   his 
goods,  and  subjected  himself  to  his  cradle  ;  and  therefore 
it  shall   be  intended,  that  it  was  made   to   defeat  his 
creditors ;  and  if  consideration  of  nature  of  blood  should 
be  a  good  consideration  within  this  proviso,  the  statute 
would  serve  for  little  or  nothing,  and  no  creditor  would  be 
sure  of  his  debt.  And  as  to  the  gifts  made  bondjfide^  it  is  to 
be  known,  that  every  gift  made  bond  Jide,  either  is  on  a  trust 
between  the  parties,  or  without  any  trust ;  every  gift  mado 
on  a  trust  is  out  of  this  proviso  ;  for  that  which  is  betwixt 

b2 


3 — 4  *  ti^'tne's  case. 

(a)  G  Co  72.  b.  the  donor  and  donee,  called  (a)  a  trust  per  nomen  specwsum, 

is  in  truth,  as  to  all  the  creditors,  a  fraud,  for  they  are 
thereby  defeated  and  defrauded  of  their  true  and  due 
debts.  And  every  trust  is  either  expressed,  or  implied ; 
an  express  trust  is,  when  in  the  gift,  or  upon  the  gift,  the 
trust  by  word  or  writing  is  expressed  :  a  trust  implied  is, 
when  a  man  makes  a  gift  without  any  consideration,  or  on 
a  consideration  of  nature,  or  blood  only :  and  therefore,  if 
a  man,  before  the  statute  of  27  H.  8,  had  bargained  his 
land  for  a  valuable  consideration  to  one  of  his  heirs,  by 
which  he  was  seized  to  the  use  of  the  bargainee;  and 
afterwards  the  bargainor,  without  a  consideration,  enfe- 

(b)  See  SiaL     offed  others  (ft),  who  had  no  notice  of  the  said  bargain;  in 

1  ^mf  iwnrf^r*  ^'^^*  ^^^^  ^^^  ^^"^  implies  a  trust  and  confidence,  and  they 
Ml  Uses,  4  th     gi^all  be  seised  to  the  use  of  the  bar^inee :  *  so  in  the  same 

Ed.  p.  23,  .  .  i. 

2  Roll.  779.       case,  if  the  feoffees,  in  consideration  of  nature  or  blood,  had 

without  a  valuable  consideration  enfeoffed  their  sons,  or 
rtny  of  their  blood,  who  had  no  notice  of  the  first  bargain, 
yet  that  shall  not  toll  the  use  raised  on  a  valuable  considera- 
tion  ;  for  a  feoffment  made  only  on  consideration  of  nature 
or  blood,  shall  not  toll  an  use  raised  on  a  valuable  con- 

2  Roll.  779.  sideration,  but  shall  toll  an  use  raised  on  consideration 
of  nature,  for  both  considerations  are  in  (Bqualijure^  and  of 
one  and  the  same  nature. 

And  when  a  man,  being  greatly  indebted  to  sundry  per- 
sons, makes  a  gift  to  his  son,  or  any  of  his  blood,  without 
consideration,  but  only  of  nature,  the  law  intends  a  trust 
betwixt  them,  sciL^  that  the  donee  would,  in  consideration 
of  such  gift  being  voluntarily  and  freely  made  to  him,  and 
also  in  consideration  of  nature,  relieve  his  father,  or  cousin, 
and  not  see  him  want  who  had  made  such  gift  to  him,  vide 

33  H.  6. 16.  33  H.  6. 33.  by  Prisot,  if  the  father  enfeoffs  his  son  and  heir 
apparent  within  age  band  Jide^  yet  the  lord  shall  have  the 
wardship  of  him :  so  note,  valuable  consideration  is  a  good 
consideration  within  this  proviso ;  and  a  gift  made  hondjide^ 
is  a  gift  made  without  any  trust  either  expressed  or  implied : 
by  which  it  appears,  that  as  a  gift  made  on  a  good  con- 
^deration,  if  it  be  not  also  bond  Jide^  is  not  within  the  pro- 
viso ;  so  a  gift  made  bond  fide^  if  it  be  not  on  a  good  con- 
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sideratioD,  ia  not  within  the  proviso  ;  but  it  ought  to  be  on 
a  good  consideration,  and  also  honajide. 

To  one  who  marvelled  what  should  be  the  reason  that  acts 
and  statutes  are  continually  made  at  every  parliament  with- 
out intermission,  and  without  end ;  a  wise  man  made  a  good  • 
and  short  answer,  both  which  are  well  composed  in  verse. 

Qasritur,  ut  crescunt  tot  magna  volumina  legU  ? 
In  prompta  causa  est,  crescit  in  orbe  dolus. 

And  because  fraud  and  deceit  abound  in  these  days  more 
than  in  former  times,  it  was  resolved  in  this  case  by  tlie  whole 
court,  that  all  statutes  made  against  fraud  should  be  liberaUy  and 
benffieiaUy  expounded  to  suppress  the  fraud.  Note,  reader,  ac- 
cording to  their  opinions,  divers  resolutions  have  been  made. 

Between   Pauncefoot  and   Blunt,    in   the   Exchequer-  Une  44. 45. 
Chamber,  Mich.  35  &  36  Eliz.,  the  case  was :  Pauncefoot  cw 
•  being  indicted  for  recusancy,  for  not  coming  to  divine  ser- 
Tice,  and  having  an  intent  to  flee  beyond  sea,  and  to  defeat 
the  Queen  of  all  that  might  accrue  to  her  for  his  recusancy  («)  3  Co.  7P.  a. 
or  flight,  made  a  gift  of  all  his  leases  and  goods  of  great  lUt-rJOsIpKH, 
value,  coloured  with  feigned  consideration,  and  afterwards  ^'  *0^*«-  ^"« 
he  fled  beyond  sea,  and  afterwards  was  outlawed  on  the  (c)Co.iii.76.a. 
same  indictment :  and  whether  this  gift  should  bo  void  to  292   l.;ik"45  ' 
defeat  the  Queen  of  her  forfeiture,  cither  by  the  common  («')ro.i/n.3.b. 
law,  or  by  any  statute,  was  the  question.     And  some  con-  3iI,"i.i:,2.r)Co. 
ceived  that  the  common  law,  which  (a)  abhors  all  fraud,  t^!!* "' l*",^.f'"' 

^  '     IH.  b.  10  (  o. 

would  make  void  this  gift  as  to  the  Queen,  vide  Mich.  12  &  '^fi  b.  (0.  Knt. 

13  Eliz. ;  Dyer  (J)  295  ;  4  &  5  P.  and  M.  IGO.     And  the  1 7^308, VoJ)""' 

statute  of  (c)  50  Eliz.  3,  c.  6,  was  considered  :  but  that  l^iZn^/li^^^' 

extends  only  in  relief  of  creditors,  and  extends  only  to  such  ^'^'» '»  222. 

debtors  as  flee  to  sanctuaries,  or  other  privileged  places ;  Palm  41,").  Cr. 

but  some  conceived  that  the  stat.  of  {d)  3  H.  7,  c.  4,  645,"hio.  cr. 

extends  to  this  case.     For  although  the  preamble  speaks  'loij^'^/J.fiJ^-o  ' 

only  of  creditors,  yet  it  is  provided  by  the  body  of  the  act  l«6.  v,.;v  i9e, 

generally,  that  all  gifts  of  goods  and  chattels  made  or  to  be  n    Dyer  21)5. 
made  on  trust  to  the  use  of  the  donor,  shall  be  void  and  of  ijlj  ^{(,'^^^'  '*** 

no  effect,  but  that  is  to  be  intended  as  to  all  strauirers  who  ^'«=i"*''»''  "t 

are  to  have  prejudice  by  such  gift,  but  between  the  parties  v.m.  207. 1. 

themselves  it  stands  good.      But  it  was  resolved  by  all  the  ^^^^  (/sq 

barons,  that  the  stat.  13  Eliz.  c.  5  (r),  extends  to  it;  for  Doct.pi.  200. 


»  '» 


r  ■ 


A/»>/rnrtt^  Anon^^f^^.  p^tvuru**-  "^^H'fniirst  Jimcs.  sDEtxui- 
fir-'t  ^rir\  ff.iif.f*."  <<h»I]  r/i  •t-.ut.  kf:  **»  lua-  t/j  er  mil 
Mtf  0  ^pp'ftil  ft^Ahf  //>  rr^fliif^M,  ^-wf  1;  vl  trtttrr.    tr/i    /xa    znw  **r' 

//'//  ///^^  //;  rt-^rrtflUimf  frhit'h  mIuiU  hy  l/zc  if*  i-T^ti  o  'fU! 
Intttf  ht  *itt,fttp  Ari/|  t.h^nrfon;,  if  a  rn^r^  i:  jir-v.-ai-  j,  br- 
ft  fffftfi  fht  tf'.UtUy^  hv  \ty  oiit'lawry,  mak'r«  x  ri^  «■  fiJ  -n* 
(/'''f^)-!,  ;»ri/t  ftff/trwAnlrt  U  attain t<'(l  or  oiitlave-L  "lu^^t  jnoiis 
•If'}  ^//)  r/#rff'it/'fl  iioffvitliMtandifii^  tliiM  |ipft,  trj^  sznii'  J&ir>it* 
f  ^fKftfitdi,  ari/1  «ito  tlu:  Rtatiit«:  in  rx|>oun(le<i  beiii^niciuly  ni 
t:ii|/|in<<  fraij/1.    SttU'-  vif.'ll  tlii.<<  \%i)nl  (//)  {AfxXxTr:   iL~:iiu  test 

*  'if  I ';  I'Ji/.,  hy  vvliir:h  tti'-pariiiiiiit'iit  i*x pounded  u;L.i'ZUH>'Tai» 
'./     \  li'>  (/ )  /'.ornmori  law  hf-fon*.  A  mi  areonling  to  this  7^T!«<:iunion 

if  wrm  «|f!ftn:<wl,  Mil.  'if*  Kli/.,  Ill  tlio  Kxclioquer-Cbijijier. 

\fi#)i  \'J!.  K.  Kl  Kli/.  ill  tim  Coiiiinoii  Pleas,  on  r'l'jiuiiL'e 
f'i  M  jfirv,  lii-twfrfii  Standf'ii  (//)  and  liullock,  these  p^'mta 
•"  f  r  f  (  eiitvnd  li)'  thf;  wholf?  roiirt  on  the  Htatutc  of  ^  E&^ 

*  I       WMltiiMli^y,  .1.,  nald,  that  Sir  Christ.  Wrav,  late  C.  J. 
-.'  jj...    .,    *'t  t,ri|fliiid,  i«i|iort(M!  toliiin,  that  he  and  all  his  companioiks 

''^  Mil.  Kiii|/'n  ltii|i(di  wf'Tti  re8olve<l,  and  bo  directed  a  jury 
"H  <  MiMiMi  liiilnrn  thf^m  ;  that  where  a  man  had  conveyed 
*•»•'  ImihI  III  ihn  iiMfi  of  hiiiiHolf  for  life,  and  afterwards  to  the 
»"*•  ••!  ilivnin  olhiTN  of  liis  blood,  with  a  future  power  of 
»"^'M  .iMi.ii  „^  „fj,.,.  m^g,  f(»;i8t,  or  after  the  death  of  such 
"*»"i  i»inl  <il|i<i\\MrdN,  Htid  ht'foro  the  power  of  revocation 

*'K"".  I»«\  l«n  \jJiim1i|i*  ronsidoration,  bargained  and  sold 
"»«*  land  III  nil,, (!»,,,.  ,m,|  lijj,  boil's;  this  bargain  and  sale  is 
^^»ihin  ilu,  (, )  ivuhmIv  of  tht»  i«iid  stat.  For  although  the 
•"•^i-  f^iiili,  •»  tho  Muitl  lii-Nt  oonvovanoo  not  bv  him  revoked, 

V ' "      "=^  to  tho  powrr  bv  him  n^sorvod,"  which  seemi?  by 

'  «  ^'-.'Txi  ^ouso  tiv  Ik«  intoudod  of  a  present  power  of  revo- 

^''^'  ^'^  "^'  evocation  oiin  bo  made  bv  force  of  a  fiiture 
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power  until  it  comee  in  esse]:  yot  it  was  hold  that  the  intent 
of  the  act  was,  that  such  voluntary  conveyance  which  was 
originally  subject  to  a  power  of  revocation,  be  it  in  prcBsenti^ 
or  injiituro^  should  not  stand  against  a  purchaser  bond  Jide 
for  a  valuable  consideration ;  and  if  other  construction 
should  be  made,  the  said  act  would  serve  for  little  or  no 
purpose,  and  it  would  be  no  difficult  matter  to  evade  it:  so 
if  A.  had  reserved  to  hisiself  a  power  of  revocation  with  the 
assent  of  B.,  and  afterwards  A.  bargained  and  sold  the  land  to 
another,  this  bargain  and  sale  is  good,  and  within  the  remedy 
of  the  said  act ;  for  otherwise  the  good  provision  of  the  act, 

by  a  small  addition, and  evil  invention,  would  be  defeated  (a),  (a)  Se<i  nuU  2 

And  on  the  same  reason  it  was  adjudged,  38  Eliz.  in  the  po«/i3,m'/io/iff. 

Common  Pleas,  between  Lee  and  his  wife  executrix  of  one  Coishirs  Case. 

Smith  plaintiiT,  and  Mary  (i)  Colshil,  executrix  of  Thos.  (6)  2  And.  55, 

Colshil,  defendant  in  debt  on  an  obligation  of  1000  marks,  cro.  Ei.  629. 

Rot.  1707.     The  case  was,  Colshil  the  testator  had  the  J*TI*!;?"  ^""^ 
office  of  the  Quecn''6  customer,  by  letters  patent,  to  him 

and  his  deputies ;  and  by  indenture  between  him  and  (^vo^h/°5^>o 

*  Smith,  the  testator  of  the  plaintiff,  and  for  600/.  paid,  and  c«»-  Ja*.  *269 

\WLper  ann,  to  be  paid  during  the  life  of  Colshil,  made  a  2;{4.a.i2.Co.7a 

deputation  of  the  said  office  to  Smith ;  and  Colshill  cove-  31^*^.  26'«59 

nanted  with  Smith,  that  if  Colshil  should  die  before  him,  ?f'7'^JL"y 

that  then  his  executors  should  repay  him  300/.    And  divers  2  And.  or),  io7. 

covenants  were  in  the  said  indenture  concerning  the  said  3  i^'on.  33 

office,  and  the  enjoying  of  it ;   and  Colshil  was  bound  to  i/^g^^^^ij^J'*"* 

the  said  Smith  in  the  said  obligation  to  perform  the  cove-  )80. 

nants  ;  and  the  breach  was  alleged  in  the  non-payment  of  57, 108. 1  wJd. 

the  300/.,  forasmuch  as  Smith  survived  Colshil;  and  although  ^^[^^  ^^-  ^['^^^ 

the  said  covenant  to  repay  the  300/.  was  lawful,  yet  foras-  27.  b.  2  iioiic's 

much  as  the  rest  of  the  covenants  were  against  the  statute  224.  a.  2  Joiu» 

of  (c)  5  E.  6,  cap.  16,  and  if  the  addition  of  a  lawful  cove-  529  .sso'^cto. 

nant  should  make  the  obligation  of  force  as  to  that  (r/),  the  ^'*'^-  ^3^  ^^<^^^- 

212,  '21*5. 

statute  would  serve  for  little  or  no  purpose  ;  for  this  cause  1  Browni.  (>4. 

it  was  adjudged,  that  the  obligation  was  utteriy  void.  Mi^  85h\857. 

2.  It  was  resolved,  that  if  a  man  hath  power  of  revoca-  l"*"///*/  \\  . 

'  ^  (e)  iLo.l  I2.b. 

tion,  and  afterwards  to  the  intent  to  defraud  a  purchaser,  he  »74.  a.  Co.  i.it. 

levies  a  {e)  fine,  or  makes  a  feoffment,  or  other  conveyance  338.  m<»oi  (jnr,! 

to  a  stranger,  by  which  he  extinguishes  his  power,  and  49("  windi  6&! 


.t'r^T?«nrrtH  "fli^iiui  lao.  -mis  'be  .30OB  ;o  innrtirr  lTir  1 
'MiiAt'.l^  -nnmii>>r«ifHL  "ha  >irc3iiiee  -liiail  ■^mov  :fae  land, 
■-r  ji  -n  um.  -ti»  -hu.  riHKfineas.  >r  >iher  nmiriimiii  lir 
''^l>■h  'hi^  -nTiiiiriiin  ^lu  'Ximcc.  <u  'nid  it  tfae  Mid  Jct ; 
Jill  -n -tii>irKr  'Ua«>.  IV  vnua  lil  r'laiidQims  ;uid -MTenons 
-.n :•-'■■ 'ji.T-s  .IP-  aaiif  '"wi  ut  rft  ^urchaseia.  -xiend  a>  dw 
Aiir  'ia))ii»  ,t'  "he  ler.  ^niL  vnm  u;  '*iu>  aiak^s  the  banzain 
.n>i  ■»!•>  U1I  lOWHr  -t*  .-T'riH'ani^ii.  Ami  :i --ns-vikLrliutiie 
■tatiir,-  ,t'  .^^ix.  Luufa  maiii^  "niciitarr  -sales  nude  witfa 
^lOTtr  .f  -PTivarii-.n  ;«  'c  luiciaanuc  Ji  fluai  iearee  with 
■rnv-.-mi'i^  ti*1i>  .v  frrani  aia  -otiii  ro  'iernuid porehaaen. 

i^T.v~pr\  .n  -"-ir..n  uiii  limrr  a  Tfvpaas.  Trin.  37 
.~;i/  .n  -Iw  tl.immi-'n  ?!taA,  ;t  ■^■^  jiijadzp-i.  tbat  if  a  man 
r,sik.-s  k  .f'iUM^  :Vir  'V'ARi  iv  rnuui  luii  -onn.  ind  anerwanU 
ft*k^  iTw-.rli*^  .pa*»^  "-nwr^TOi!.  iiil  ^vtihotn  iw?  -jr  rent  re- 
•f-T*  —<i  ~l)«r  ''tt^  snnMiii  -t^ote  -^ooiti  otit  ivoiti  di«  tiist  lease. 

■-'  ir  iiri*  .t  -Ta*  icre^T.  diiE  ')»■  -Jie  .■ommun  !aw  :io  estate 
na/r*-  n-  :'rvini  ihniilii  ip  ivouteii  ■)iiiy  'jy  iiim  who  had  a 
V  nn*.r  Haitf.  -iile,  :nreif*t,  kiic  ir  ieiuuid.  jn  by  33  H.  U,  a 
-i^U-  .n  irit-n  lii}  markirt  Sv.,-ovm  soad  ooi  'oar  a  ri^t  whicii 
.*  HOT"  in'^i'-nr :  nor  \  vt^^taaus  ^nrt  -^iiail  que  >ieleat  execu- 
*  ■ion  .n  T-mf:'  «'  i  rornuir  iubt,  te  it  is  uprwd  in  iS  A*. 
Ti  .  ■■■It  h»>  Ttio  liatii  rrahc  dde,  inieresi.  'iebc  or  Jemand 
Tinro  -ini'Titi  ^hftil  not  iv<iiti  :i  p&  or  •j;Kace  pnewtiiaG  bj 
VtiH)    iv  -iie  l■.^mmon  law. 

i  [t  Tix  r'Mirfd,  rhnt  no  pmvuuer  thumd  moid  a  prv- 
-fiiir.if  -nnrfiffmfjt  mmiir  h'j  rmitd  ■aid  '.■urtn.  b»t  he  ithu  is 
1  ' r.'  i^trr-hiuer  jhr  rtiiinrif  -ir  -ithirr  viuaithie  amaideratian, 
'nr  ^th/insh  in  :hi'  prp.omhle  ic  is  said  .fur  moaev  ar  uther 
/.-ynt  •y.n-iili'mr.ioii  J.  anil  likeniw;  in  die  body  of  the  act 
'.'■•r  :in-.n«*y  '.r  itlwr  rwd  considentli'D^  wt  these  words 
y^A  "Jir.fWit-TK.fin)  ar%  &j  be  intendtid  only  of  valuable 
v,'-.«i.li-riT>,n.  ami  that  app^^an  by  the  daiue  which  coo- 
"irr^i'  -hr.i«i  *hri  had  power  of  revoi.'atioa.  tor  there  it  iaaaid, 
Uit  mi,'n--'i  f,T  '■.thiir  con£id<^radoa  paid  or  given,  and  this 
^P't^'l  i>*  V*  b^  r;ft;rriiil  to  (money),  and  ijiven)  is  to  be 
r^.-irr*A  v,  f^xid  consideration),  so  the  sense  is  for  money 
'..wU  '.r  vi.t:r  ^jod  consiileratiou  ijivea,  w!iiv.'h  wonk  exclude 
iil  'v-.'nnH^rati  .a  of  nature  or  blood,  or  the  like,  and  are 
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to  be  intended  only  of  valuable  considerations  which  may 
be  given ;  and  therefore  he  who  makes  a  purchase  of  land 
for  a  valuable  consideration,  is  only  a  purchaser  within  the 
statute.  And  this  latter  clause  doth  well  expound  these 
words  (other  good  consideration),  mentioned  before  in  the 
preamble  and  body  of  the  act. 

And  80  it  was  resolved,  Pasch.  3'2  Eliz.,  in  a  case  referred 
out  of  the  Chancery  to  the  consideration  of  Wyndham  and 
Periam,  Justices :   between  John  Ncdham  plaintiff,  and  i  And.  233. 
Beaumont,   Serjeant-at-law,    defendant ;    where  the  case  Beaumoo" 
was,  Hen.  Babington  seised  in  fee  of  the  manor  of  Lit-  ^"*- 
Church,  in  the  county  of  Derby,  by  indenture,  1 0  Feb.  8 
Eliz.  covenanted  with  the  Lord  Darcv,  for  the  advancement 
of  such  heirs  males,  as  well  those  he  had  begot,  as  those  he 
should  afterwards  beget  on  the  body  of  Mary  then  his  wife 
(fflster  to  the  said  Lord  Darcy),  before  the  feast  of  St.  John 
Baptist  then  next  following,  to  levy  a  fine  of  the  said  manor 
to  the  use  of  the  said  Henry  for  his  life,  and  afterwards  to 
the  use  of  the  eldest  issue  male  of  the  bodies  of  the  said 
Henry  and  Mar}'  begotten,  in  tail,  &c.,and  so  to  three  issues 
of  their  bodies,  &c.,  with  the  remainder  to  his  right  heirs. 
And  afterwards,  8  Maii^  ann.  8  Eliz.,  Henrj'  Babington,  by 
fraud  and  covin,  to  defeat  the  said  covenant,  made  a  lease 
of  the  said  manor  for  a  great  number  of  years,  to  Robert 
*  Heys  ;  and  afterwards  levied  the  fine  accordingly  :  and  on 
conference  had  with  the  other  Justices,  it  was  resolved,  that 
although  the  issue  was  a  purchaser,  yet  he  was  not  a  pur- 
chaser in  vulgar  and  common  intendment :  also  considera- 
tion of  blood,  natural  affection,  is  a  good  consideration,  but 
not  such  a  good  consideration  which  is  intended  by  the 
statute  of  Eliz.,  for  (a)  a  valuable  consideration  is  only  a  (a)  2  Roll.  Rep. 
good  consideration  within  that  act.    In  this  case,  Anderson,        ' 
C.  J.,  of  the  Common  Pleas,  said,  that  a  man  who  was  of 
small  understanding,  and  not  able  to  (&)  govern  the  lauds  (6)  Cro.Ei.445. 
which  descended  to  him,  and  being  given  to  riot  and  dis- 
order, by  mediation  of  his  friends,  openly  conveyed  his 
lands  to  them,  on  trust  and  confidence  that  he  should  take 
the  profits  for  his  maintenance,  and  tliat  he  should  not  have 
power  to  waste  and  consume  the  same ;  and  afterwards,  ho 
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boing  seduced  by  deceitful  and  coveoous  persons,  for  a 
fltnall  aura  of  monoy  b&rg»ined  and  eold  his  land,  being  of  • 
groat  \'a1uc :  this  bargain,  although  it  was  for  money,  was 
.  holdcn  to  bo  (a)  out  of  this  statute,  for  this  act  is  made 
agaimt  all  fraud  and  deceit,  and  doth  not  help  any  pur- 
chaxor,  nho  doth  not  come  to  the  land  for  a  good  ccnuider- 
ation  Un-fully  and  without  fraud  or  deceit :  and  such  oMi- 
wyantv  muXo  on  trust  is  Ttud  as  to  him  who  purchases  the 
laiul  for  a  raluablc  oonaderauon  b<md  ^fide,  without  deceit 
or  cunning. 

And  bv  the  judgmmt  of  the  whole  court  Tvyne  was 
con^-ictod  of  fraud,  and  he  and  all  the  others  of  a  riot- 


St  ^riTF  IS  Fill,  c,  .^  (nwde  per^ 
prlnul  liy  -2i*  VMt.  c.  S,>  after  TP- 
cilin^  ihm  fi\>ffni(snts,  jfift*.  grants. 
»liiMiati.-.ns,  (^^mvy«l>(^>«>  WndR, 
cnits^  jndcnx^nt*.  and  fvooition* 
hmo  Kvn  rtinii-ivM  of  malioo. 
fn»A.  o.Min.<'.Ml.iM,-.n.S.-f..t,^  doUv, 
hin.W.  or  Aofr»j}A  cToAiu>TK  <t 
rtihors  ■■.!"  ihoir  jiisi  and  Isn-fiil 
a^li.^ns.  wiifsi,  lV^^^,  siVMint*. 
damRjC'T*.  io,.  prjviwlK  t^^  onsfi 
thsj  .-■v.iri  f'lviffnx'ni..  &-.■■.  of  WjxAk 
t/Toimirts.  bop.'.1it»irnTifv  j^tn<k 
tote.  .Mijirrj^k,  rtr  »n\  M'  ihoiiv  )>\ 
«-i:iii;  n-  r.;h<>r«-i!t<\  itnd  xll  aii<l 
*w.— ,  hnn.",,  ,ni\u  in.ijiii.'iil.  it».^ 
•^■^-ii-...t  mjiri.  iixr  »r\  inN-iit  nnA 
Vtirrtitt'  h'l.i-,  rti'.'litn'i-;  ttnn  f\ 
n*"*^!.    slail    Sr  »s  )i.j»)nsi   tli>n 

T^"^--!.    Ii>- hilTViMi.'.-.'wt.iTs.   iVi-i'l; 

XfT-   I.-  ,  »,ut«-  A?;i.ins.  siiirs.  .v. 
«*■   ■T  r-.i7H-   '.■    11    nnvKMi    iW 
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htmajidf^  law^iUy  ooOTCyed  to  any 
permn.  &c.  not  having  notice  of 
Mich  coWn,  fee     WbcD  it  is  at- 

t^mpt^  to  ioTslidate  a  trsasfer  of 
givwis  by  showing  it  to  fall  «itlun 
t'hr  pro^isaon;  of  this  statute,  a 
(jnonion  arisos  proper  for  the  otm- 
sidfTaiJon  of  a  jnrj-,  »hf>  arc  to  say 
whtthrr  liic  transactian  was  hona 
iiiii.  or  a  concriranoe  to  defraud 
nv(liinT*.  ^^"^lOTe  a  bin  of  B>Je  of 
chsTTol  propfTty  is  erccut^d  by  a 
<lohtor  Tfi  his  RTodit'Or,  puiT>orting 
t/i  p/>n>fy  rhcpTfqwrty  to  the  ven- 
Af<  immodiai^ly.  yet  *  the  vendor 
(s  afroT  its  rvecjitinn  BuffOTed  to 
i*i>m:t)r  ir.  posM^fwinn.  a  very  strong 
]»n-snrip:>rtn  of  fraud  ariees;  for, 
Its  1  AVTi.  \  iikt  remarks  in  the  prin- 
i-xrat.  ."WW.,  cnnt.iniiancf  in  posaes- 
Kioii  l>\  rhi  donor  is  a  sign  of  a 
IT-Hsi  i<i'  liii-  homflL  and  thcrofore 
>h  l.',^<~,h  r  Hnr/inL  2  T.  R. 
.^n"  wh.'n  »  nreditoT  tAok  an 
alvoiiit.  )»r  o-r  «*)>'  of  thf  goods 
n:  hiv  <tMit<n.  hut  agrwid  to  leave 
thtitti  III  lith  pnMnwioo  for  a  limited 
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time,  and  in  the  mean  time  the 
debtor  died,  whereupon  the  creditor 
took  and  sold  the  goods,  he  was 
held  liable  to  be  sued  as  executor 
de  sen  tort  for  the  debts  of  the  de- 
ceased. See  Shears  v.  Rogers^  3 
B.  &  Ad.  363.  Indeed,  in  Edwards 
V.  Harben  the  court  went  so  far  as 
to  sav,  ^^  This  has  been  argued  as 
a  case  in  which  the  want  of  posses- 
sion is  only  evidence  of  fraud,  and 
that  it  was  not  such  a  circumstance, 
per  se^  as  makes  the  transaction 
fraudulent  in  point  of  law.  That 
is  the  point  we  have  considered, 
and  we  are  all  of  opinion  that  if 
there  be  nothing  but  the  absolute 
anweyance  without  the  possession^ 
that,  in  point  of  law,  is  fraudulent." 
See  also  Bamford  v.  Baron^  ibid, 
in  notis  ;  Reid  v.  Blades^  5  Taunt. 
212 ;  Paget  v.  Perchard,  1  Esp. 
205 ;  MarHn  v.  Podger,  2  W.  Bl. 
702.  Nay,  Lord  Ellenborough 
thought  that  if  the  vendor  remained 
in  possession  of  the  goods  after  the 
sale  thereof,  the  case  was  not  bet- 
tered by  the  vendee's  remaining  in 
possession  along  with  him;  and, 
therefore,  in  Wordall  v.  Smith,  1 
Camp.  333,  where  an  action  was 
brought  against  the  sheriff  of 
Middlesex  for  a  false  return  to  a 
writ  of  Jieri  facias  sued  out  by  the 
plaintiff  against  John  Mason,  and 
returned  by  the  sheriff  nulla  bona, 
and  upon  the  trial  it  appeared  that 
Mason  had,  before  the  issuing  of 
the  ^  fa.,  assigned  all  his  effects 
to  a  creditor,  whose  servant  was 
inunediately  put  into  the  house, 
and  remained  conjointly  with  Ma- 


son, Lord  Ellenborough  directed  a 
verdict  for  the  plaintiff,  saying, 
"  To  defeat  the  execution  there 
must  have  been  a  bond  Jide  sub- 
stantial change  of  possession.  It 
is  a  mere  mockery  to  put  another 
person  in  to  take  possession  jointly 
with  the  former  owner  of  the  goods. 
A  concurrent  possession  with  the 
assignor  is  colourable ;  there  must 
be  an  exclusive  possession  under 
the  assignment,  or  it  is  fraudulent 
and  void,  as  against  creditors." 

However,  though  in  Edwards  v. 
Harben  it  was  laid  down,  in  the 
express  terms  above  stated,  that 
an  absolute  sale  without  delivery 
of  possession  was,  in  point  of  law, 
fraudulent,  the  tendency  of  the 
courts  has  lately  been  to  qualify 
that  doctrine,  and  leave  the  whole 
circumstances  of  each  case  to  a 
jury,  bidding  them  decide  whether 
the  presumption  of  fraud  deducible 
from  the  absence  of  a  transmuta- 
tion of  possession  shall  prevail. 
And,  indeed,  it  ought  to  bo  re- 
marked, that  even  in  Edwards  v. 
Harben,  the  words  of  Buller^  J., 
wore,  "If  there  be  nothing  but  an 
absolute  conveyance,  without  the 
possession,  that  in  point  of  law  is 
fraudulent ; "  by  which  his  lordship 
may  have  intended,  that  where 
there  was  nothing,  i.  e,  no  facts 
whatever  appearing  in  the  case 
except  the  absolute  conveyance  and 
the  non-delivery,  that  then  the 
inference  of  fraud  would  bo  so 
strong,  that  a  jury  ought  not  to 
resist  it.  But  it  is  very  different 
in  cases  where,  although  the  con- 
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veyance  is  absolute,  and  the  pos- 
session has  not  passed,  still  there 
are  surrounding  circumstances 
which  show  that  a  fraud  may  not 
have  been  intended ;  in  such  cases 
it  cannot  properly  be  said,  that 
there  is  ^^  nothing  but  an  absolute 
convfyance  without  the  possession," 
Therefore  in  Latimer  v.  Batson^  4 
B.  &  C.  652,  where  the  sheriff 
seized  the  goods  of  the  Duke  of 
Marlborough,  and  sold  them  to 
the  judgment  creditor,  who  sold 
them  to  the  plaintiff,  who  put  a 
man  in  possession,  but  allowed 
them  to  remain  in  the  duke's 
mansion  and  be  used  by  him  as 
before,  it  was  hold  that  it  was 
properly  left  to  the  jury  to  say 
whether  the  sale  was  a  bond  fide 
sale  for  money  paid  by  the  plaintiff; 
and,  that,  if  so,  they  should  find  a 
verdict  for  him.  Here  the  goods 
had  been  seized  by  the  sheriff,  who 
is  a  public  officer,  and  his  seizure 
a  public  act,  so  that  the  trans- 
action was  accompanied  with  some 
notoriety,  and  as  the  secrecy  of 
the  transfer  is  a  badge  of  fraud 
(see  the  principal  case,  and  Mace 
V.  Cammel^  Lofil,  782),  so  is  the 
notoriety  of  the  transfer  always  a 
strong  circumstance  to  rebut  the 
presumption  thereof.  See  Latimer 
V.  Batson  ;  Leonard  v.  Baker ^  1  M. 
&  S.  251 ;  Wathins  v.  Birch^  4 
Taunt.  823 ;  Jezeph  v.  Ingram,  8 
Taunt.  838 ;  Kidd  v.  RawUnson^ 
2  B  &  P.  59 ;  Cole  v  Bavies,  1 
Lord  Raym.  724. 

♦  It  may,  therefore,  bosafoly  laid 
down,  that,  imder  almost  any  cir- 


cumstances, the  (^eHiiovLj  fraud  or 
nofraudy  is  one  for  the  consider- 
ation of  the  jury.  See  the  judg- 
ments in  Martindale  v.  Booths  8  B* 
&  Adol.  498,  where  several  cases 
establishing  this  point  are  cited ; 
and  see  in  Carr  v.  Burdissj  5  Tyrwh. 
316,  the  expressions  of  Parke^  B., 
Dewey  v.  Bagntun^  6  East,  267  ; 
Reed  v.  Blades,  5  Taunt.  212. 

The  above  observations  apply  to 
cases  where  the  conveyance  is  abso- 
lute, and  there  is  no  transmutation 
of  possession,  but  where  the  con- 
veyance is  not  absolute  to  take 
effect  immediately,  as,  for  instance, 
where  it  is  by  way  of  mortgage, 
and  the  mortgagee  is  not  to  take 
possession  till  a  default  in  paj^nent 
of  the  mortgage  money,  there,  as 
the  nature  of  the  transaction  does 
not  call  for  any  transmutation  of 
possession,  the  absence  of  such 
transmutation  seems  to  be  no  evi- 
dence of  fraud.  "  We  consulted," 
says  Butter^  J.,  in  Edwards  v. 
Harben^  "  with  all  the  judges,  who 
are  unanimously  of  opinion,  that 
unless  possession  ajccompanies  and 
follows  the  deed  it  is  fraudulent  and 
void ;  I  lay  stress  on  the  words 
accompanies  and  follows^  because  I 
shall  mention  some  cases  where, 
though  possession  was  not  delivered 
at  the  time,  the  conveyance  was 
held  not  to  be  fraudulent.""  And 
then  his  lordship  proceeds  to  point 
out  the  distinction  between  ''deeds, 
or  bills  of  sale  which  are  to  take 
place  immediatelg,  and  those  which 
are  to  take  place  at  some  future 
time ;  for,  in  the  latter  case,  the 
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posseesion  continuing  in  the  vendor 
till  that  future  time,  or  till  that 
condition  is  performed,  is  consist- 
ent with  the  deed,  and  such  pos- 
Bession  comes  within  the  rule  as 
aeeompant/inff    and  following    the 
deed."     See   B.  N.  P.  258,   and 
Cadogan   v.   Kennett^   Cowp.  436. 
MimhulN.  Uoyd,  2  M.  &  W.  450. 
This  doctrine  was   affirmed  and 
acted  upon  in  the  late  case  of  Afar- 
Undak  v.  Booth,  3  B.  &  Adol.  505, 
and  in  Bted  v.  Wilmot,  7  Bingh. 
577.     Cases  may,  and   probably 
will,  arise  in  which  it  may  be  at- 
tempted to  take  advantage  of  this 
doctrine  for  the  purposes  of  fraud, 
by  introducing    terms  consistent 
with  the  continuing  possession  of 
the  vendor  into  deeds  reallv  in- 
tended  not  to  operate  as  a  bond  fide 
transfer  of  property,  but  to  enure 
for  the  vendee'^s  protection.  In  such 
cases,  however,  the  collusion,  as  soon 
as  discovered,  would  bo  held  to  in- 
validate the  deed  as  much  as  if  the 
conveyance  purported  upon  the  face 
of  it  to  be  absolute,  for  the  presence 
or  absence  of  fraud  depends  on  the 
motives  of  the  party  making  the 
conveyance.      See  Nunn  v.  1Viho7i, 
8  T.  R.  521  ;  per  Le  Blanc,  J. 

There  are  some  cases,  that  for 
instance  of  the  sale  of  a  ship  at  sea, 
in  which  an  actual  delivery  being 
impossible,  no  presumption  of  fraud 
can  possibly  arise  from  the  substi- 
tution of  one  merely  symbolical. 
Atkinson  v.  Mating,  2  T.  R.  472. 

It  will  be  observed  that  the 
statute  of  Elizabeth  only  declares 
the  fraudulent  conveyance  to  bo 


void,  ''  as  against  that  person,  his 
heirs,  successors,  executors,  &c., 
who  are,  or  might  be  in  anywise 
disturbed,  hindered,  delayed  or 
defrauded.**^  Such  a  conveyance 
is  good  as  against  the  party  exe- 
cuting it,  Robinson  v.  M^Donnel, 
2  B.  &  A.  134;  and  also  as  against 
any  other  person  privy  and  con- 
senting to  it.  Steel  v.  Brown  and 
Parry,  1  Taunt.  381. 

In  the  principal   case.  Pierce, 
the  grantor,  was  indebted  to  the 
grantee,  Twyne,  which  debt  would 
have  been  a  sufficient  consideration 
to  support  a  bond  fide  transfer  of 
the  goods,  and  the  ground  on  which 
the  court  proceeded  was  not  that 
there  was  no  sufficient  consider- 
ation to  sustain  a  grant  by  Pierce 
to  Twyne,  but  that  the  secrecy, 
the  non-delivery,  the  clatrndce  in^ 
consuetce,  &c.,  raised  a  presumption 
that   the   whole   transaction   was 
collusive  and  a  juggle,  and  though 
purporting  to   be  a  sale  was,  in 
reality,  the  creation  of  a  trust  for 
the  benefit  of  Pierce;  to  use  their 
own  words,  "  it  was  resolved  that, 
notwithstanding  here  was  a  true 
debt  due  to  Twyne,  and  a  good 
consideration  of  the  gift,  yet  it  was 
not  within  the  proviso  of  the  said 
Act  of  13  Eliz.,  by  which  it  was 
provided  that  the  said  act  shall  not 
extend  to  any  estate  or  interest  in 
lands,  &c.,  goods  or  chattels,  made 
on  good   consideration  and  bonA 
fide ;  for  although  it  is  on  a  truo 
and  good  consideration  yet  it  is 
not  bond  fide,  for  no  gift  shall  be 
deemed  to  be  bond  fide,  within  the 
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said  proviso,  which  is  accompanied 
with  any  trust.''  In  other  words, 
although  a  debtor  has  a  right  to 
prefer  one  creditor  to  another,  and 
by  making  a  transfer  of  his  pro- 
perty to  *  one  favoured  claimant  to 
defeat  the  other,  provided  he  do  so 
in  an  open  manner,  and  without 
any  further  object  than  his  act 
upon  the  face  of  it  imports ; — still 
the  law  will  not  allow  a  creditor  to 
make  use  of  his  demand  to  shield 
his  debtor ;  and,  while  he  leaves 
him  in  statu  quo  by  forbearing  to 
enforce  the  assignment,  to  defeat 
the  other  creditors  by  insisting 
upon  it.  Thus,  (to  illustrate  this 
position  by  Lord  Coke's  words  in 
the  principal  case,)  '^  if  a  man  be 
indebted  to  five  several  persons  in 
the  several  sums  of  20/.,  and  hath 
goods  of  the  value  of  20/.,  and 
makes  a  gift  of  all  his  goods  to  one 
of  them  in  satisfaction  of  his  debt, 
but  there  is  a  trust  between  them  that 
the  donee  shall  deal  favourably 
with  him  in  regard  of  his  poor 
estate,  either  to  permit  the  donor, 
or  some  other  person  for  him,  or 
for  his  benefit,  to  use  or  have  pos- 
session of  them,  and  is  contented 
that  he  shall  pay  him  his  debt  when 
he  is  able  ;  this  shall  not  be  called 
bondjide  within  the  said  proviso, 
for  the  proviso  saith  on  a  good 
consideration  and  bond  ^de^  so  a 
good  consideration  doth  not  suffice 
if  it  be  not  also  bondjide"  There 
is,  however,  no  doubt  but  that  a 
debtor  (so  he  be  not  a  trader  in 
contemplation  of  bankruptcy)  may 
openly  prefer  one  creditor  to  the 


rest,  and  transfer  property  to  him 
even  after  the  others  have  com- 
menced their  actions.  Pickstock 
V.  L7jster,  3  M.  &  S.  371 ;  Holbird 
V.  Anderson^  5  T.  R.  235  ;  Meux  v. 
Howel^  4  East,  1 ;  Eastwick  v. 
CaiUaud,  5  T.  R.  420 ;  Bowen  v. 
Bramidgey  6  C.  &  P.  142.  Goss 
V.  Nealey  5  B.  M.  19.  See  how- 
ever the  late  case  of  Owen  v.  Body^ 
5  Ad.  &  Ell.  22.  An  assignment 
of  all  his  effects  in  trust  for  his 
wife,  by  a  man  about  to  be  tried 
for  felony,  has  been  held  to  come 
within  this  statute,  and  to  be  frau- 
dulent and  void  as  against  the 
crown.  Shaw  v.  Bean^  1  Stark. 
319  ;  Jones  v.  Ashurst,  Skinn.  357 ; 
Morewood  v.  Wilkes,  6  C  &  P.  145 ; 
and  Pauncefoofs  case^  sup.  pp.  4, 
5.  Vide  R.  v.  Bridger,  1  M.  & 
W.  145.  A  deed  has  been  held 
void  which  purported  to  create  a 
trust  for  all  the  creditors,  but 
contained  terms  which  would,  if 
accepted,  have  imposed  on  them 
the  liability  of  Partners.  Owen  v. 
Body,  5  Ad.  &  Ell.  22. 

It  has  been  said  by  Lord  Mans- 
field, that  "  the  prirciples  of  the 
common  law,  as  now  universally 
known  and  understood,  are  so 
strongagainst  fraud  in  everyshape, 
that  the  common  law  would  have 
attained  every  end  proposed  by 
stat.  13  Eliz.  o.  5."  The  question, 
whether  a  gift  be  fraudulent  within 
the  meaning  of  this  statute,  is  very 
different  indeed  from  the  question, 
whether,  if  made  by  a  trader,  it 
would  be  fraudulent,  and  an  act  of 
bankruptcy  within  the  meaning  of 
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the  bankrupt  act.  The  latter 
question  may  be  answered  in  each 
case  by  reference  to  one  of  the 
following  three  Rules : — 

1.  Any  transfer  which  is  fraudu- 
lent within  the  meaning  of  the 
statute  of  Elizabeth,  is  also  fraudu- 
lent, and  an  act  of  bankruptcy, 
under  the  bankrupt  act. 

2.  Any  conveyance  to  a  creditor 
by  a  trader,  of  his  whole  property, 
or  of  the  whole  with  an  exception 
merely  nominal,  in  consideration 
of  a  by-gone  and  pre-existing  debt, 
though  not  fraudulent  within  the 
statute  of  Elizabeth,  is  fraudulent 
under  the  bankrupt  act,  and  an  act 
of  bankruptcy. 

3.  A  transfer  by  a  trader  of 
part  of  his  property  to  a  creditor, 
in  consideration  of  a  by-gone  and 
pre-existing  debt,  though  not 
fraudulent  within  the  statute  of 
Elizabeth,  is  fraudulent,  and  an 
act  of  bankruptcy  under  the  bank- 
rupt act,  if  made  voluntarily^  and 
in  contemplation  of  bankruptcy. 

It  has  been  laid  down  that  a 
voluntary  conveyance  is  not  fraudu- 
lent against  creditors  within  the 
13th  Eliz.,  unless  the  party  making 
it  was  indebted  at  the  time,  or 
nearly  so;  Holcrojfs  case^  Dyer, 
294  (6)  ;  Stephen  v.  Olive,  2  Bro. 
R.  9  ;  Lush  V.  Wilkinson^  5  Ves. 
384 ;  B.  N.  P.  257 ;  and  indeed 
Lord  Alvanley  has  said  that  to 
invalidate  a  settlement  made  after 
marriage,  by  the  13th  Eliz.  the 
settlor  must  be  in  insolvent  circum- 
stances, 5  Ves.  384  ;  see  Sliears  v. 
Rogers,  3  B.  &  Ad.  362;  Battersbee 


V.  Farnnyton,  1  Swanst.  106 ; 
Russell  V.  Hammond,  1  Atk.  15 ; 
Middlecomey.  Marlow,  2  Atk.  220; 
Lord  Townsendy,  Wyndham,  2  Ves. 
1.  10.  In  some  instances,  how- 
ever, a  contrary  doctrine  has  pre- 
vailed ;  see  B.  N.  P.  257 ;  and  it 
would  be  difficult  to  contend  that 
a  conveyance  proved  to  be  made 
XDxth  the  express  intent  to  defraud 
even  future  creditors  would  not  be 
void  as  against  them,  indeed  that 
very  point  seems  involved  in  Tar- 
backx.  Marbury,  2  Vem.  510,  and 
Hungerford  v.  Earle,  2  Vem.  261. 
It  has  been  hold  to  make  no  differ- 
ence that  the  debt  was  contracted, 
not  by  the  party  making  the 
conveyance  but  by  his  ancestor 
from  whom  he  derived  the  estate, 
•  Apharry  v.  Bodingham,  Cro.  Eliz. 
56 ;  GoocKs  case,  5  Rep.  60  ;  and 
as  a  fraudulent  conveyance  by  the 
heir  is  void,  so  is  one  by  an  ex- 
ecutor or  administrator  of  the 
property  of  the  deceased,  and  he 
is  chargeable  with  what  he  so  con- 
veys as  assets.  Doe  v.  Fallows,  2 
Tyr>vh.  460,  2  C.  &  J.  481.  And 
property  fraudulently  conveyed  by 
the  deceased  himself  is,  in  contem- 
plation of  law,  assets  for  payment 
of  his  debts  in  the  hands  of  his 
executors.  Shears  v.  Rogers,  3 
B.  &  Ad.  363.  By  sec.  3  of  st. 
13  Eliz.,  parties  to  the  fraudulent 
conveyance,  bond,  &c.,  forfeit  a 
year  s  value  of  the  lands  or  tene- 
ments conveyed,  the  whole  value 
of  the  chattels,  and  the  amount  of 
any  covcnous  bond,  half  to  the 
crown   and    half  to  the    parties 
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grieved;  the  assignees  of  an  in- 
solvent are  parties  grieved  within 
this  section.  Butcher  v.  Harrison^ 
4  B.  &  Ad.  129.  Copyholds  are 
not,  generally  speaking,  within  st. 
13  Eliz.  on  account  of  their  not 
being,  generally  speaking,  subject 
to  debts.  Matthews  v.  Feaver^  1 
Cox,  Ch.  Ca.  278. 

The  statute  27  Eliz.  c.  4,  being 
in  pari  materia  with  the  13  Eliz. 
c.  5,  is  referred  to  in  the  text  in 
illustration  of  the  doctrine  there 
laid  down  respecting  the  construc- 
tion of  the  latter  statute.  The 
27  Eliz.  (rendered  perpetual  by 
30  Eliz.  cap.  18)  was  enacted  for 
the  protection  oi  purchasers^  as  13 
Eliz.  was  for  that  of  creditors.  It 
enacts  that  every  conveyance,  grant, 
charge,  lease,  estate,  and  limita- 
tion of  use  of,  in,  or  out  of  any 
hndSy  tenements^  or  other  heredita- 
ments whatsoever,  for  the  intent 
and  purpose  to  defraud  and  deceive 
Buch  persons,  bodies  politic,  &c., 
as  shall  purchase  the  said  lands, 
&c.,  or  any  rent,  profit,  or  com- 
modity, in  or  out  of  the  same, 
shall  be  deemed  and  taken,  only 
against  that  person  or  persons, 
bodies  politic,  &c.,  and  his  or  their 
heirs,  successors,  executors,  ad- 
ministrators, and  assigns,  and 
idgainst  every  one  lawfully  claiming 
under  them  who  shall  so  purchase 
for  money,  or  any  good  considera- 
tion, the  said  lands,  &c.,  or  any 
rent,  be,  to  be  wholly  void,  frus- 
trate and  of  none  effect. 

Under  this  act  it  is  held  that 
not  merely  is  a  conveyance  exe- 


cuted with  express  intention  to  de- 
fraud subsequent  purchasers  for 
value  void  as  against  them,  see 
BurreWs  case,  6  Rep.  72 ;  GoodCs 
case,  5  Rep.  60 ;  and  Standen  v. 
BuUock  cited  ajite  p.  5 :  but  a  volun- 
tary conveyance  is  so  likewise,  even 
though  the  subsequent  purchaser 
have  notice  of  it.  Goodriglit  v, 
Moses,  1  Bl.  1019;  Evelyn  v. 
Templar,  1  Bro.  R.  148 ;  Doe  v. 
Manning,  9  East,  59 ;  Cormick  v. 
Trapaud,  8  Dow,  60  ;  for  the  ver}' 
execution  of  a  subsequent  convey- 
ance sufficiently  evinces  the  frau- 
dulent intent  of  the  former  one. 
T\ie fifth  section  of  the  same  statute 
enacts,  that  if  any  person  shall 
make  any  conveyance  of  lands, 
with  a  clause  of  revocation,  at  his 
will  and  pleasure,  of  such  convey- 
ance ;  and,  after  such  conveyance, 
shall  bargain,  sell,  grant,  demise, 
convey,  or  charge  the  same  lands 
to  any  person  or  persons  for  money 
or  other  good  consideration,  the 
said  first  conveyance  not  being 
revoked,  that  the  said  first  con- 
veyance, as  against  such  bar- 
gainees, vendees,  lessees,  their 
heirs,  successors,  executors,  ad- 
ministrators, and  assigns,  shall  be 
void  and  of  none  effect.  See  the 
observations  on  this  section  in  the 
principal  case.  A  power  to  mort- 
gage to  any  extent  is  a  power  of 
revocation  within  the  meaning  of 
this  section .  Tarback  v.  Marhury, 
2  Vem.  611.  But  a  power  to 
charge  with  a  particular  sum  is,  if 
no  fraud  be  found,  not  so.  Jenkins 
V.  Kemish,  1  Lev.  152.     A  power 
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to  lease  for  any  number  of  years 
with  or  without  rent,  is  also  a 
power  of  revocation  within  this 
section :  for  both  that  and  the 
mortgage  power  enable  the  party 
exercising  them  to  defeat  the 
estate  in  substance.  Lavender  v. 
BkuAstone^  2  Lev.  146.  But  a 
power  to  be  exercised  with  the 
consent  of  third  persons  is  not 
within  this  clause,  unless,  as  in  the 
case  put  in  the  text,  they  be  under 
the  control  of  the  settlor.  BuUer 
V.  Waterhouse^  2  Show.  46. 

AmortgageeiBa/TurcAo^er  within 
the  meaning  of  the  27  Eliz.,  Chap- 
man V.  Emery^  Cowp.  279  ;  and  so 
is  a  lessee  at  a  rack-rent,  Good- 
right  V.  Moses,  2  Bl.  1019 ;  or  a 
person  who  releases  a  contested 
Tight  in  consideration  of  the  con- 
veyance to  him.  HiU  v.  Bishop 
ef  Exeter^  2  Taunt.  69,  or  the  pur- 
chaser under  a  settlement  made  in 
coDsiderationof  an  *  intended  mar- 
riage, Douglas  v.  Ward,  1  Cha.  Ca. 
79 ;  but  not  under  a  post-nuptial 
settlement,  unless  made  in  pur- 
sDimce  of  articles  entered  into 
before  marriage,  Martin  v.  Scuda- 
more^  1  Cha.  Ca.  170,  for  one  vo- 
luntary conveyance  cannot  defeat 
uiother.  Clavering  v.  Clavering, 
2  Vem.  473;  1  Abr.  Eq.  24. 
And  semble  that  the  Articles  ought 
to  be  binding  ones.  Doe  d»  Barnes 
V.  Rowe,  5  N.  C.  737.  A  will  is 
looked  on  as  a  voluntary  convey- 
ance. Villers  V.  Beaumont,  1  Vem. 
100 ;  Boughtan  v.  Boughton,  1 
Atk.  625.  See  3  Swanst.  411, 
414,  in  notis.    And  there  may  be 


cases  in  which,  on  account  of  the 
inadequacy  of  the  price,  a  question 
may  arise,  whether  a  subsequent 
conveyance,  though  some  value 
pass,  be  not  in  effect  voluntary,  and 
a  mere  trick  for  the  purpose  of  in- 
validating a  former  one.  Doe  v. 
James,  16  East,  212.  A  lessee 
without  fine  or  rent  is  not  a  pur- 
chaser within  the  statute.  Upton 
V.  Bassett,  Cro.  Eliz.  444 ;  cited 
also  in  Twgne*s  case. 

In  27  Eliz.  there  is  a  proviso, 
sect.  4,  similar  to  that  in  IS  Eliz. 
sect.  6,  in  favour  of  bond  fide  pur- 
chasers. Such  are  considered, 
persons  taking  under  instruments 
made  for  a  valuable  consideration, 
Roe  V.  Mitton^  2  Wils.  356;  or 
under  ante-nuptial  settlements ; 
Kirk  V.  Clark,  Prec.  in  Cha.  275  ; 
or  post-nuptial  settlements  made 
in  consideration  of  ante-nuptial 
articles :  or  of  an  additional  por- 
tion, Dundas  v.  Dntens,  2  Cox 
235  ;  Jones  v.  Marsh,  Forest.  63 
Browne  v.  Jones,  1  Atk.  188 
Spurgeon  v.  Collier,  1  Eden,  55 
or  in  consideration  of  the  wife's 
joining  to  destroy  an  ante-nuptial 
settlement,  Scott  v.  Bell,  2  Lev. 
70.  So  also  persons  who  between 
the  voluntary  settlement  and  the 
purchase,  have  acquired  as  pur- 
chasers under  the  voluntary  settle- 
ment any  legal  or  even  equitable 
right.  Langham  v.  Prodgers,  1 
Sid.  133 ;  Smartle  v.  Williams,  3 
Lev.  387,  Skinn.  423  ;  Kirk  v. 
Clark,  Prec.  Cha.  275  ;  Brown  v. 
Carter,  5  Ves.  jur.  862 ;  George  v. 
Milbank,  10  Ves.  190.  There  have 


14 


TWYNES   CASE. 


been  some  cases  in  which  the 
question  has  been,  how  far  the 
consideration  of  marriage  will 
extend,  and  whether  limitations 
in  favour  of  very  remote  objects 
may  not  be  void  as  against 
subsequent  purchasers.  See  Jen- 
kins V.  Kemisky  Hard.  395 ;  White 
V.  Stringer^  2  Lev.  105  ;  Osgood  v. 
Stroud,  2  P.  Wms.  246  ;  BaU  v. 
Bamford^  Prec.  in  Cha.  113 ; 
Reeves  v.  Reeves,  9  Mod.  132.  In 
two  of  the  latest  cases  on  the 
subject  a  limitation  to  the  issue  of 
the  settlor  by  a  second  marriage, 
wafi  certified  by  the  King's  Bench 
not  to  be  voluntary.  Clayton  v. 
Earl  of  Winton,  3  Madd.  302.  And 
a  limitation  to  the  brothers  of  the 
settlor  to  be  voluntary.  Johnson  v. 
Legard,  ibid.  283.  A  settlement 
made  by  a  widow  about  to  take 
husband  upon  the  children  of  her 
former  marriage,  wa«  upheld  by 
Lord  Hardwicke  against  a  sub- 


sequent mortgagee.  Newstead  v. 
Series,  1  Atk.  266.  The  title  of 
one  who  purchased  for  valuable 
consideration,  from  a  person  who 
had  obtained  a  conveyance  by 
fraud,  of  which  he  however  had  no 
notice,  falls  within  the  above  pro- 
viso, and  cannot  be  impeached. 
Doe  V.  Martyr,  1  N.  R.  332.  The 
statute  of  27  Eliz.  was,  perhaps,  a 
more  beneficial  enactment  than 
that  of  13th  Eliz.,  for  it  has  been 
laid  down,  that  at  common  law  no 
fraud  was  remedied  which  should 
defeat  an  after  purchase,  but  only 
that  which  was  conunitted  to  de- 
fraud a  former  interest.  Cro. 
Eliz.  445,  and  pp.  7  &  8  supra ; 
yet  there  is  a  dictum  of  Lord 
Mansfield'^s  to  the  contrary,  in 
Cadogan  v.  Kennett,  Cowp.  434. 
Copyholds  are  within  this  act. 
Doe  V.  Bottriell,  5  B.  &  Ad.  131 ; 
Currie  v.  Bind,  1  Myl.  &  Or.  17. 
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HIL.  45  ELIZ.^IN  THE  KING'S  BENCH. 

[REPOKTKD   4    COKK,    119.] 

A  condition  not  to  alien  witkojtt  licence  is  determined  by  the 
fir$t  licence  granted. — Apportionment  of  Conditions. 

In  trespass  between  Dumpor  and  Symms,  upon  the  co.  Ent.  684. 
general  issue,  the  jurors  gave  a  special  verdict  to  this  effect :  er.Ei.8i5  816. 
the  President  and  Scholars  of  the  College  of  Corpus  Christi, 
in  Oxford,  made  a  lease  for  years  in  anno  10  Eliz.  of  the 
land  now  in  question,  to  one  Bolde,  proviso  that  the  lessee  or 
his  assigns  should  not  alien  the  premises  to  any  person  or  per- 
somsy  without  the  special  licence  of  the  lessors.  And  afterwards 
the  lessors  by  their  deed^  anno  13  Eliz.,  licensed  the  lessee  to 
alien^  or  demise  the  land,  or  any  part  of  it,  to  any  person 
or  persons  quibuscunque.  And  afterwards,  anno  15  Eliz.,  the 
lessee  assigned  the  term  to  one  Tubbe,  who  by  his  last  will 
devised  it  to  his  son,  and  by  the  same  will  made  his  son 
executor,  and  died.  The  son  entered  generally,  and  the 
testator  was  not  indebted  to  any  person,  and  afterwards 
the  son  died  intestate,  and  the  ordinary  committed  adminis- 
tration to  one  who  assigned  the  term  to  the  defendant. 
The  President  and  Scholars,  by  warrant  of  attorney,  s««  3  Wii§on, 
entered  for  the  condition  broken,  and  made  a  lease  to  the 
plaintiff  for  twtenty-one  years,  who  entered  upon  the 
defendant,  who  re-entered,  upon  which  re-entry  this  action 
of  trespass  was  brought :  and  that  upon  the  lease  made  to 
Bolde,  the  yearly  rent  of  S3s.  4:d.  was  reserved,  and  upon 
the  lease  to  the  plaintiff,  the  yearly  rent  of  22s.  was 
only  reserved.  And  the  jurors  prayed  upon  all  this  matter 
the  advice  and  discretion  of  the   court,   and   upon   this 

c  2 
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verdict  judgment  was  given  against  the  plaintiff.     And 

in  this  case  divers  points  were  debated  and  resolved ;  Ist. 

(a)  1  Roll.  Rep.  ITiat  the  alienation  by  licence  to  Tubbe^  *  had  (a)  determined  the 
70  390.  . 

iRoU.422,471.  condition^  so  that  no  alienation  which  he  might  afterwards 
Cro**J«j^398  "^'^^  could  break  the  proviso,  or  give  cause  of  entry 
3  Co.  Pennant's  to  the  Icssors,  for  the  lessors  could  not  dispense  with  an 

esse 

3  Ed.  6.  Dyer  alienation  for  one  time,  and  that  the  same  estate  should 
remain  subject  to  the  proviso  after.  And  although  the 
proviso  be,  that  the  lessee  or  his  assigns  shall  not  alien, 
yet  when  the  lessors  license  the  lessee  to  alien,  they  shall 
never  defeat,  by  force  of  the  said  proviso,  the  term  which 
is  absolutely  aliened  by  their  licence,  inasmuch  as  the 
assignee  has  the  same  term  which  was  assigned  by  their 
assent :  so  if  the  lessors  dispense  with  one  alienation,  they 
thereby  dispense  with  all  alienations  after  ;  for  inasmuch  as 
by  force  of  the  lessor^s  licence,  and  of  the  lessee'^s  assign- 
ment, the  estate  and  interest  of  Tubbe  was  absolute,  it  is 
not  possible  that  his  assignee  who  has  his  estate  and 
interest  shall  be  subject  to  the  first  condition  :  and  as  the 
dispensation  of  one  alienation  is  the  dispensation  of  all 
others,  so  it  is  as  to  the  persons,  for  if  the  lessors  dispense 
with  one,  all  the  others  are  at  liberty.  And  therefore 
it  was  adjudged,  Trin.  28  Eliz.  Rot.  256,  in  Com.  Banco^ 
(6)  1  Roi.  472.  inter  Leeds  (J)  and  Compton,  that  where  the  Lord  Stafford 
Godb.  93.  made  a  lease  to  three,  upon  condition  that  they  or  any  of 
^V  ^^'.^        them  should  not  alien  without  the  assent  of  the  lessor,  and 

4  Leon.  58. 

2  Buistr.  291.  afterwards  one  alienated  by  his  assent,  and  afterwards  the 
other  two  without  licence,  and  it  was  adjudged,  that  in  this 
case  the  condition  being  determined  as  to  one  person  (by 

(o)  Stylet  317.  the  licence  of  the  lessor)  was  determined  in  all.     And  (c) 

Popham,  Chief  Justice,  denied  the  case  in  16  Eliz.,  Dyer 

((/)  Dy.334.pl.   (d)^  334  ;    that  if  a  man  leases  land  upon  condition  that 

H2  . 

Cro.  El.  816.  "^^  ^^m  not  alien  the  land,  or  any  part  of  it,  without  the 
^0072^05*  assent  of  the  lessor,  and  afterwards  he  aliens  part  with  the 
assent  of  the  lessor,  that  he  cannot  alien  the  residue  with- 
out the  assent  of  the  lessor  :  and  conceived,  that  is  not  law, 
(«)ro.Lit.2i5.  for  he  said  the  condition  could  not  be  divided  or  (je)  appor- 
tioncd  by  the  act  of  the  parties;  and  in  the  same  case; 
as  to  parcel  which  was  aliened  by  the  assent  of  the  lessor. 
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the  condition  is  detennined ;  for,  although  the  leosee  aliens 

any  part  of  the  residue,  the  lessor  shall  not  enter  into  the 

psrt  alibied  by  licence,  and  therefore  the  condition  being 

determined  in  part,  is  determined  in  all.    And  therefore 

the  Chief  Justice  said,  he  thought  the  said  case  was  falsely 

printed,  for  he  held  clearly  that  it  was  not  law.     Nota 

reader,  Posc/ub  14  •  Eliz.  Rot.  1015,  in  Com,  BancOy  that 

where  the  lease  was  made  by  deed  indented  for  twenty-one 

years  of  three  (a)  manors.  A.,  B.,  C,  rendering  rent,  for  (a)  Djer  308, 

A.  6/.,  for  B.  5/.,  for  C.  10/.,  to  be  paid  in  a  place  out  of  5  Co.  55.  b. 

the  land,  with  a  condition  of  re-entry  into  all  the  three  ^^'  ^^'  ^' 

manors,  for  default  of  payment  of  the  said  rents,  or  any  of 

them,  and  afterwards  the  lessor  by  deed  indented  and 

emx>lled,  bargained  and  sold  the  reversion  of  one  house  and 

forty  acres  of  land,  parcel  of  the  manor  of  A.,  to  one  and 

his  heirs,  and  afterwards,  by  another  deed  indented  and 

enrolled,  bargained  and  sold  all  the  residue  to  another  and 

his  heirs,  and  if  the  second  bargainee  should  enter  for  the 

condition  broken  or  not,  was  the  question :  and  it  was 

adjudged,  that  he  should  not  enter  for  the  (b)  condition  (b)  Co.  Lit. 

broken,  because  the  condition  being  entire^  could  not  be  appor-  cro.  Jac.  390. 

Honed  by  the  act  of  the  parties^  but  by  the  severance  of  part  ^  ^®*  ^^'  ^* 

of  the  reversion  it  is  destroyed  in  all.     Bttt  it  was  agreed^ 

that  a  condition  may  be  (c)  apportioned  in  two  cases.     1.  By  (o)3Bul8tr.i54. 

.     ,  **▼*  1  r>    1      1  Tfc,-       Co.  Lit.  215.  a. 

act  in  law.     2.  By  act  and  wrong  of  the  lessee,     oy  act  m 

law,  as  if  a  man  seised  of  two  acres,  the  one  in  fee,  and  the 

other  in  {d)  borough  English,  has  issue  two  sons,  and  leases  (d)  1  i<oi.  Rep. 

both  acres  for  life  or  years  rendering  rent  with  condition,   co.  Lit.  215.  a. 

the  lessor  dies,  in  this  case  by  this  descent,  which  is  an  act  t  See  Baron 

m  law,   the  reversion,  rent,  and   condition  are  aivided.  de  Rutzen  v. 

2.  By  act  and  wrong  of  the  lessee,  as  if  the  lessee  makes  a  ^^"'o;;^  ' 

feofiment  of  part,  or  commits  waste  (e)  in  part,  and  the  (e)  1  Roi.  Rep 

lessor  enters  for  the  forfeiture,  or  recovers  the  place  wasted,  j^j^'^  203. 

there,  the  rent  and  condition  shall  be  apportioned,  for  none 

shall  take  advantage  of  his  own  wrong,  and  the  lessor  shall 

not  be  prejudiced  by  the  wrong  of  the  lessee ;    and  the 

Lord  Dyer,  then  Chief  Justice  of  the   Common  Pleas, 

in  the  same  case,  said  that  he  who  enters  for  a  condition 

broken^  ought  to  be  in  of  the  same  estate  which  he  had  at 
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(a)  Dr.  152. 

|)1.  7. ' 

Co.  Lit.  215.  a. 

Ci-o.  Eliz.  757. 

816. 


(t^  QutBre,  see 
jLI&ifdy.Crispet 
6  Taunt.  249, 
pott  in  notd. 


(c)  Antea76.au 
2  Kol.  765. 
Yclv.  106. 
Doct.  pi.  337, 
838. 

Nov  1-24. 
2  Brownl.  208. 
Cio.  El.  816. 
Moor  59.1. 
lUoD,3U6,307. 


the  time  of  the  condition  created^  and  that  he  cannot  have^ 
when  he  has  departed  with  the  reversion  of  part :  and  with 
that  reason  agrees  Litt.  80,  b.  And  vide  4  &  5  Ph. 
&  Mar.  Dyer  (a),  152,  where  a  proviso  in  an  indenture  of 
lease  was,  that  the  lessee,  his  executors  or  assigns,  should 
not  alien  to  any  person  without  licence  of  the  lessor, 
but  only  to  one  of  the  sons  of  the  lessee ;  the  lessee  died, 
his  executor  assigned  it  over  to  one  of  his  sons,  it  is 
held  by  Stamford  and  Gatljm,  that  the  son  might  alien 
to  whom  he  pleased,  without  licence  (f),  for  the  oonditicm, 
as  to  the  son,  *  was  determined,  which  agrees  with  the  reio- 
lution  of  the  principal  point  in  the  case  at  bar.  2.  It  was 
resolved,  that  the  statutes  of  13  Eliz.  cap.  10,  and  18  Eliz. 
cap.  11,  concerning  leases  made  by  Deans  and  Chapters^ 
colleges,  and  other  ecclesiastical  persons,  are  (c)  general 
laws  whereof  the  court  ought  to  take  knowledge,  although 
they  are  not  found  by  the  jurors,  and  so  it  was  resolved 
between  Claypole  and  Carter,  in  a  writ  of  error  in  the 
King's  Bench. 


'*  The  profession  have  always 
wondered  at  Dumpors  case^  said 
Mansfield^  C.  J.,  in  Doe  v.  Bliss^ 
4  Taunt.  736,  "  but  it  has  been 
law  so  many  centuries  that  we 
cannot  now  reverse  it."***  "  Though 
Dumpor's  case  always  struck  mo  as 
extraordinary,''  (said  Lord  Eldon 
in  Brummely.  Macpherson,  14  Ves. 
173),  "  it  is  the  law  of  the  land."' 
Accordingly  it  is  affirmed  by  many 
subsequent  decisions,  nay,  has  been 
even  carried  further,  for  it  is  held 
that  whether  the  licence  to  assign 
be  general,  as  in  the  principal  case, 
or  particular,  as  "  to  one  particu- 
lar person  subject  to  the  perform- 
ance of  the  covenants  in  the  ori- 


ginal lease  C^  still  the  condition  is 
gone,  and  the  assignee  may  assign 
without  licence.  Brummel  v.  Mac- 
pherson^  14  Ves.  173.  But  the 
licence,  in  order  to  put  an  end  to 
the  condition,  must  be  such  a  li- 
cence as  is  therein  contemplated, 
for  where  the  condition  is,  not  to 
assign  without  licence  in  writingy  a 
parol  licence  is  no  dispensation. 
Roe  V.  Harrison,  2  T.  R.  425; 
Mocker  v.  Foundling  Hospital^  1  V. 
&  B.  191 ;  Richardson  v.  Evans,  3 
Madd.  218,  though  it  is  said  that 
if  such  parol  licence  were  used  as 
a  snare,  equity  would  relieve. 
Richardson  v.  Evans,  3  Madd. 
218.     It  seems,  too,  that  if  the 
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condition  be  not  in  general  re- 
straint of  assignment,  but  permit 
the  lessee  to  assign  in  one  particu- 
lar way,  ex.  gr.  by  will ;  an  as- 
signee, to  whom  the  lease  has  been 
transferred  in  the  permitted  way, 
cannot  assign  in  any  other  mode. 
Lloyd  V-  Crispe,  5  Taunt.  249. 
**The  ground  of  Dumpof's  case'''' 
(says  GMsy  J.)  ^^  was  this :  the 
{nroTiBo  was  that  the  lessee  or  his 
aangiiB  should  not  alien  the  pre- 
mises to  any  person  or  persons 
without  the  special  licence  of  the 
lessors;  the  lease  was  therefore 
to  be  void  if  any  assignment  was 
made.  And  there  the  court  was 
of  opinion  that  if  the  condition 
was  once  dispensed  with,  it  was 
wholly  dispensed  with,  because  the 
provision  for  making  void  must 
exist  entire,  or  not  exist  at  all. 
But  here  is  an  exception  out  of 
the  original  restriction  to  alienate, 
so  that  in  the  alienation  by  will 
made  by  the  lessee  there  was 
nothing  to  license.'" 

Although,  when  such  a  condi- 
tion as  that  in  Dumpor's  case 
exists,  alienation  without  licence 
operates  as  a  forfeiture  of  the 
term ;  still,  if  the  lessor,  with 
knowledge  of  the  forfeiture,  re- 
ceive rent  due  since  the  condition 
broken,  such  conduct  upon  his 
part  operates  as  a  waiver  of  his 
right  to  take  advantage  of  it.  In 
Goodright  v.  Davies^  Cowp.  803, 
the  lease  contained  a  covenant  not 
to  underlet  without  licence,  and  a 
power  of  re-entry  to  the  lessor 
in  case  of  non-observance  of  the 


covenants ;  the  lessee  underlet 
various  parts  of  the  premises,  but 
the  lessor  knew  of  it,  and  received 
rent  afterwards.  "  The  case,'**  said 
Lord  Mamfield^  "  is  extremely 
clear.  To  construe  this  accept- 
ance of  rent  due  since  the  condi- 
tion broken,  a  waiver  of  the  for- 
feiture, is  to  construe  it  according 
to  the  intention  of  the  parties. 
Upon  the  breach  of  the  condition 
the  landlord  had  a  right  to  enter. 
He  had  full  notice  of  the  breach, 
but  does  not  take  advantage  of  it, 
but  accepts  rent  subsequently  ac- 
crued. That  shows  he  meant  that 
the  lease  should  continue.  For- 
feitures are  not  favoured  in  law; 
and  when  a  forfeiture  is  once 
waived,  the  court  will  not  assist 
it.''  See  Browning  and  Bvstoifs 
case,  Plowd.  133  ;  lioe  v.  Harrison^ 
2  T.  R.  425.  Doe  d.  Gatehouse  v. 
Rees,  4  Bing  N.  C.  384.  And 
other  acts  of  the  lessor,  besides 
acceptance  of  rent,  have  been  held 
to  waive  a  forfeiture,  *  when  they 
show  an  intention  on  his  part  that 
the  lease  should  continue.  Boe  v. 
Meux,  4  B.  &  C.  606 ;  see  Doe  v. 
Birch,  1  Mee.  &  Welsby,  408; 
and  Doe  d.  Baron  and  Baroness  de 
Butzen  V.  Lewis,  5  A  &  E.  277. 
It  has  been  laid  down,. that  there 
is  a  difference  in  this  respect  be- 
tween cases  where  the  lease  is  on 
breach  of  the  condition  to  be  void^ 

• 

and  those  where  it  is  only  to  be 
voidable  on  the  lessor"'s  re-entry. 
In  the  latter  case,  acceptance  of 
rent  operates  as  a  waiver  of  the 
landlord's  right  to  re-enter,  but  in 
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the  former,  the  lease  becoming 
void  immediately  upon  the  breaoh 
of  the  condition,  it  ha^  been  laid 
down  by  great  authorities  that  no 
subsequent  acceptance  of  rent  will 
set  it  up  again.  This  distinction 
is  laid  down  by  Lord  Coke,  1  Inst. 
214,  b.,  in  the  following  terms: 
^'  Where  the  estate  or  lease  is  ipso 
facto  void  by  the  condition  or 
limitation,  no  acceptance  of  the 
rent  after  can  make  it  to  have  a 
continuance,  otherwise  it  is  of  a 
lease  or  estate  voidable  by  entry.^^ 
The  same  law  is  laid  down  equally 
strongly  in  Pennants  aue,  3  Rep. 
64 ;  in  Browning  and  BestorCs  case 
in  Plowden;  see  too  Finch  v. 
Throckmorton^  Cro.  Eliz.  221  ; 
Mvlcarry  v.  Eyres^  Cro.  Car.  511 ; 
Doe  d .  Simson  v.  Butcher^  Dougl  .51, 
et  notas.  But  this  distinction  was 
never  applied  to  any  save  leases 
for  years,  for  if  a  lease  for  lives 
contain  an  express  condition  to  be 
void  upon  the  breach  of  any  cove- 
nant by  the  lessee,  still  it  is  in 
contemplation  of  law  only  voidable 
by  re-entry ;  for  it  is  a  principle 
that  an  estate  which  begins  by 
livery  can  only  be  determined  by 
entry.  Brouming  and  BestorCs  case^ 
Plowd.  133.  Doe  v.  Pritchard,  5  B. 
&  Ad.  765.  Even  in  the  case  of 
a  lease  for  years,  where  the  direc- 
tion is  that  it  shall  become  void  on 
breach  of  the  condition;  it  will 
only  be  void  at  the  option  of  the 
lessor;  for  the  lessee  shall  not 
take  advantage  of  his  own  wrong- 
ful non-performance  of  his  con- 
tract, in  order  to  destroy  the  lease, 


which  had  perhaps  turned  out  a  dis- 
advantageous one.  Doe  v.  Banchs^ 
4  B.  &  A.  401 ;  Ready.  Farr,  6  M. 
&  S.  121 ;  and  see  Malins  v.  Free" 
man^  4Bingh.  N.  C.  395,  decided  on 
a  similar  principle;  nor  can  any 
third  person  treat  it  as  void  until 
the  landlord  has  declared  his  op« 
tion.  Roberts  v.  Davey^  4  B.  &  Ad. 
664.  In  that  case,  in  trespasB 
quare  claugum  fregit^  the  defendant 
pleaded  a  licence  from  a  previous 
owner  of  the  fee.  Replication,  tihat 
the  licence  was,  on  breach  of  % 
certain  condition,  ''  to  cease^  deter^ 
mine,  and  become  utterly  void  and  of 
no  effect^'"  and  that  the  condition 
had  been  broken,  and  the  licence 
thereupon  becomevoid.  Demurrer, 
and  judgment  for  the  defendant  on 
the  ground  that,  according  to  Doe 
V.  Bancks  and  Read  v.  Farr^  the 
licence  was  determinable  only  at 
the  option  of  one  who  had  not  sig^ 
nified  such  option.  In  Doe  y. 
Bancks  and  Read  v.  JParr,  the  lease 
was,  by  the  terms  of  it,  to  be 
utterly  void  to  all  intents  and  pur- 
poses. But  in  Arnsby  v.  Wood- 
ward^ 6  B.  &  C.  519,  where,  in 
addition  to  the  words  rendering 
the  lease  void,  it  was  stated  ^'  that 
it  should  be  lawful  for  the  lessor  to 
re-enter  and  expel  the  teiumt^  the 
court  held>  that  the  addition  of 
those  words  showed,  that  it  was 
the  intent  of  the  parties  that  the 
lease  should  be  only  voidable  by 
re-entry;  and  consequently,  that 
the  landlord  had,  by  a  subsequent 
receipt  of  rent,  waived  the  for- 
feiture; and  in  Doe  v.  Birch,  1 
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Mee.  &  Webby,  403,  a  cUiue  that, 
on  the  breach  of  certain  stipular 
tions,  ^'  it  should  be  hiwful  for  the 
leeaor  to  retake  possession  of  the 
premises,  cmd  that  the  agreement 
ahmld  be  null  and  void^  was  held 
to  have  the  same  effect,  and  to 
admit  the  question  of  waiver.  See 
also  DaJkin  v.  Cope^  2  Russ.  170. 
This  shows  with  what  strictness 
the  courts  will  read  such  a  proviso 
in  order  to  prevent  an  absolute 
forfeiture.  Indeed  in  Amsby  v. 
Woodward^  Lord  Tenterdtn  said, 
that,  supposing  the  proviso  had 
been  in  the  very  same  words  as  in 
Bead  v.  Farr  and  Doe  v.  Bancks^ 
he  should  have  still  thought  that 
a  receipt  of  rent  by  the  landlord 
would  be  an  admission,  that  the 
leate  was  subsisting  at  the  time 
when  that  rent  became  due,  and 
that  he  could  not  afterwards  insist 
upon  a  forfeiture  previously  com- 
mitted; and  his  lordship  said,  that 
to  hold  the  contrary  would  be  pro- 
ductive of  great  injustice,  for  it 
would  enable  a  landlord  to  eject 
a  tenant,  after  he  had  given  him 
reason  to  suppose  that  the  for- 
feiture was  waived,  and  after  the 
latter  had,  on  that  supposition, 
expended  his  money  in  improving 
the  premises.  We  must,  there- 
fore, look  on  this  distinction  be- 
tween the  possibility  of  waiving 
the  breach  of  a  condition  which  is 
to  render  the  lease  void^  and  that 
of  one  which  is  to  render  it  void^ 
able^  as  shaken ;  and  indeed  in 
Roberts  v.  Davey^  4  B.  &  Adol. 
667,  •  Sir   W.  Follett  argued  that 


it  had  been  virtually  overruled. 
Still  there  is  no  express  decision 
to  that  effect,  unless  Roberts  v. 
Davey  be  so  considered ;  nor  does 
it  appear  a  necessary  consequence, 
that,  because  the  tenant  is  pre- 
vented from  taking  advantage  of 
his  own  wrong  by  insisting  that 
the  lease  is  absolutely  void,  it 
shall  therefore  be  taken  to  be  only 
voidable  when  that  construction 
makes  for  the  tenant  and  ayahut 
the  landlord ;  and,  when  we  consi- 
der the  high  authorities  adducible 
in  support  of  the  distinction  in 
question,  and  their  analogy  to  the 
cases  in  which  it  has  been  deter- 
mined that  no  acceptance  of  rent 
by  a  remainderman  will  confirm 
a  lease  void  as  against  him,  5tm- 
son  V.  Butcher^  Dougl.  51,  et  notas^ 
Jenkins  v.  Churchy  Cowp.  483,  we 
may  conjecture  that  it  will  not  be 
quietly  allowed  to  become  obso- 
lete ;  and  that  further  controversy 
may  arise  upon  the  question,  whe- 
ther the  landlord,  in  case  of  a 
stipulation  that  the  lease  shall 
become  void  on  breach  of  a  con- 
dition which  has  been  broken,  is 
precluded  by  a  subsequent  receipt 
of  rent  from  treating  the  lease 
as  determined.  On  that  question 
the  words  of  Lord  Coke  are  ex- 
press, that  "  where  the  lease  is  ipso 
facto  void  by  the  condition,  no  ac- 
ceptance of  rent  after  can  make  it  to 
have  a  continxuince^'*  1  Inst.  214; 
and  see  also  the  other  authorities 
above  cited.  On  the  other  hand, 
the  case  of  Roberts  v.  Davey  is 
extremely  strong.    Thert,  the  per- 


» 
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SOD  seE^dne  to  treai  the  bmiee  as 
\Kfid  vms  not  the  lieci»ec  nor  uit 
one  eoQiiected  with  him  in  intcrac ; 
he  wi«  not  tmkin^  adiantaee  of 
anr  wnmz  doDe  br  himself;  nor 
w  he  emblinsr  the  lieensee  to  do 
COL  which  dillers  the  ease  from /Kcnaiif 
T.  F<zrr^  where  the  defendant,  who 
coG^ht  to  take  adTmntase  of  the 
tettant*«  wroosful  aet«  was  eon- 
netted  with  him  in  intenwt ;  so 
that.  (imleK  there  be  a  diflerence 
b«f  een  the  tight  of  a  landlord  to 
CQDGider  the  lea^  abeofaitehr  void 
belbre  anj  expteBRon  of  hk  elee- 
tion.  and  that  of  a  third  partT  to 
do  BO«)  Boberts  t.  Darey  fe  no 
doabt  an  anthoritT  that  it  is  onlv 
voidable,  in  point  of  law,  and  with 
lelation  to  all  personsw  inefaidiDs: 
the  landlord.  And  if  the  landlord 
as  well  as  the  tenant  most  treat  it 
as  Toniabie,  no  doubt  the  receipt 
of  rent  maj  operate  as  a  waiTer  of 
the  forfeitmre.  Perhaps  the  true 
rule  mar  be  ultimatehr  held  to  be, 
that  the  etEsct  of  the  proviso  ren- 
dering' the  lease  void  is  onlj  to  dis- 
pense with  emtjy.  and  to  substitute 
for  it  any  formal  expression  of  the 
leHor  s  election  to  aTofai  the  lease. 
On  the  qnesdon  what  is  a  sufficient 
entry  where  entry  is  requisite,  see 
Doe  ▼.  PritckartL,  o  B.  i  Ad.  7«)o. 
Doe  T.  Wmiamj,  ibid,  7S3. 

Although  acceptance  of  rent 
fidling  dnt;  after  a  forfeitnre  ope- 
rates OS  a  waiver,  vet  acceptance 
after  forfeiture  of  rent  which  be- 
came dne  before  the  forfeiture  will 
not  do  so.  Nor  does  the  lessor 
his  ritdit  to   recover  sach 


rent  in  an  action,  although  the 
words  of  the  con<Ution  may  be 
that  the  iesGor  diall  hare  the  pre- 
■UKs  again,  ''as  if  ike  indentwre 
of  lease  had  never  been  made. 
The  proper  constmction  of  snoh  a 
provBo  beinr.  that  from  the  time 
of  iv^entrr  the  lessor  should  have 
the  lease  acain.  as  if  the  indenture 
had  never  b«en  made.  Hartshome 
V.  ffataom.  4  Birg.  N.  C.  178. 

Thnv  e  some  distinction,  in 
respect  of  ninrr,  between  a  con- 
dition  against  underletting  and  one 
acaiiKt  assKsmnent ;  for  in  the 
former  case,  if  the  lessee  underlet, 
and  the  lessor  accept  subsequently 
accruing  rent,  ao  as  to  waive  the 
forfeiture.  sdlL  if  the  kssee.  after 
the  expiration  of  that  term,  make 
another  underlease,  the  lessor  may 
re-enter.  Doe  v.  BUss^  -I  Taunt. 
73o:  but  if  the  lessor  were,  by 
acceptance  of  rent,  to  waive  the 
fodleiture  incurred  bv  the  lessee's 
assignment,  there  would  be  an  end 
of  the  condition  aItogeth»;  exactly 
as  there  would  be  if  he  had  licensed 
it.  Lloyd  V.  Crispe^  b  Taunt.  2-19 ; 
1  Wm.  Saund.  :i88  b.  a.  x.     See 

0  R  &  Ad.  7S1.  And  it  has  been 
thought  that,  even  if  the  lessor 
were  expressly  to  license  the  lessee 
to  underiet.  still  the  lessee  might 
incur  a  forfeiture  by  making  a  fresh 
underlease  after  the  expiration  of 
that  licensed ;  for  that  the  licence 
would  in  that  ease  only  operate  as 
a  suspension  of  the  condition,  and 
a  condition  may  be  suspended^ 
though  it  cannot  be  apportumed* 

1  Wms.  Saund.  2S8.  a.  j^ 


DUMP0R8  CASE. 


20—21* 


With    respect    to    what    will 
smount  to  a  breach  of  such  con- 
ditions— When  the  condition  was 
^^  not  to  assign,  transfer,  set  over, 
or  otherwise  do  and  put  away  the 
indenture  of  demise  or  the  pre- 
mises thereby  demised,  or  any  part 
thereof/'*  an  underlease  was  held 
no  breach  of  it.     Crusoe  v.  Bughy^ 
3  Wils.  234  ;  but  a  condition  not 
to  ^^aet,  let,  or  assign  over  the 
demised    premises,   or    any  part 
tliereof,''comprehends  underleases ; 
Boe  y.  Harrison,  3  T.  R.  425  ;  Boe 
▼.  Sales,  1  M.  &  S.  297 ;  and  a 
coTenant  not  to  '^  let,  set,  or  de- 
mise for  all  or  any  part  of  the 
term,*^   assignments.      Greenaway 
V.  Adams,  12  Yes.  395.  An  assign- 
ment hy  operation  of  law  is  no 
breach  of  a  condition  not  to  assign, 
er.  gr,  if  the  lessee  become  bank- 
rupt, or  the  lease  *  be  taken  in  ex- 
ecution, Philpot  V.  Hoare,  2  Atk. 
219 ;  Doe  v.  Bevan,  3  M.  &  S. 
353;  Boey.  Carter,  8  T.  R.  57, 
unless  such  an  event  be  brought 
about  by  the  fraudulent  procure- 
ment of  the  lessee  himself.    Doe  v. 
Carter,  8  T.  R.  300.     See  Doe  v. 
Hawkes,  2   East,   481.     But  the 
lessor  may,  if  he  please,  by  the 
insertion  of  express  words  for  that 
purpose,    render    even    such    an 
assignment  a  forfeiture.     Roe  v. 
GaUiers,  2  T.  R.  133 ;  Davis  v. 
Eyton,  7  Bing.  154.     See  Doe  v. 
Hawkes,  2  East,  481 ;  Doe  v.  Clarke, 
8   East,    185.     Doe  v.  David,  5 
TjTwh.  125.     Cooper  v.  Wyatt,  5 
Madd.    482.      Yarmold  v.   Moor- 
house,  1  R.  &  Myl.  364.      R.  v. 


Robinson,  Wightw.  386.  And  the 
landlord  re-entering  for  such  a 
forfeiture  is  entitled  to  the  emble- 
ments. Davis  V.  Eyton.  Marriage 
does  not  operate  as  a  forfeiture. 
Anon.  Moor,  21.  Whether  a  devise 
be  a  breach  of  the  condition  not 
to  assign,  has  been  disputed.  Fox 
V.  Swarm,  Styles,  483 ;  Dumpor  v. 
Symons,  Cro.  Eliz.  816  ;  Berry  v. 
Taunt,  ib.  331.  And  see  some 
observations  in  Doe  v.  Bevan,  3 
M.  &  S.  353.  It  has  been  thought 
that  if  executors  and  administra- 
tors be  not  expressly  named  in  the 
condition,  an  assignment  by  them 
would  not  create  a  forfeiture. 
^71071.  Moor,  21  ;  Seers  v.  Hind,  1 
Yes.  J.  295  ;  but  the  mention  of 
assigns  includes  administrators,  for 
they  are  assiyns  in  law.  Maoris 
case,  Cro.  Eliz.  26.  See  Cox  v. 
Browne^  Cha.  Rep.  170. 

A  general  condition  not  to  assign, 
inserted  in  a  lease,  to  a  man  ^^and 
his  assigns,'^  was  considered  in 
Strickley  v.  Butler,  Hob.  170,  to  be 
void  for  repugnancy,  though  it  was 
admitted  that  a  condition  against 
assignment  to  a  particular  person 
would,  even  in  such  case,  be  good. 
But  the  former  part  of  the  above 
doctrine  has  been  denied.  Dennis 
V.  Loring^  Hard.  427  ;  and  in 
Wetherall  v.  Geering,  12  Yes.  511, 
the  Master  of  the  Rolls  said,  that 
assigns  would  in  such  a  case  bo 
taken  to  mean  such  assigns  as  the 
lessee  might  lawfully  have,  viz.  by 
licence,  and  that  there  was  no 
repugnancy. 

A  court  of  equity  will  not  relieve 
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against  the  forfeiture  occasioned 
by  breach  of  a  covenant  not  to 
assign,  for  it  could  not  place  the 
parties  in  statu  quo  ;  and  besides, 
such  a  forfeiture  must  always  be 
incurred  by  the  wilful  act  of  the 
lessee,  and  cannot  be  the  result  of 
accident^  which  seems  to  be   the 


true  foundation  on  which  equity 
supports  itself  when  relieving 
against  forfeitures.  Hill  v.  Bar- 
clay^ 18  Ves.  63 ;  Lovat  v.  Lord 
Ranelagky  3  V.  &  B.  31  ;  Davis  v. 
Moreton^  2  Cha.  Ca.  127;  see 
MaddocKs  Cha.  Prac.  2nd  Edit, 
vol.  1,  p.  31. 


SPENCER'S   CASE. 


PASCH.  25  ELIZ.—IN  THE  KING'S  BENCH, 

[rIPORTKD   5   COKK,   16.] 

CovenoTits. —  What  Covenants  run  with  the  Land. 

Spenceb  and  his  wife  brought  an  action  of  covenant  against  2  Bolitr.  281, 
Clark,  assignee  to  J.  assignee  to  S.,  and  the  case  was  such:  Comberb.  64. 
Spencer  and  his  wife  by  deed  indented  demised  a  house  and  skiiJner  2ii 
certain  land  (in  the  right  of  the  wife)  to  S.  for  term  of  297. 

1  •  •     •  ri  Wilfton  27. 

twenty*one  years,  by  which  mdenture  S.  covenanted  for  Cro.  Jac.469. 

him,  his  executors,  and  administrators,  with  the  plaintifis, 

that  he,  his  executors,  adminstrators,  or  assigns,  would 

build  a  brick  wall  upon  part  of  the  land  demised,  &c.    S. 

assigned  over  his  term  to  J.,  and  J.  to  the  defendant ;  and 

for  not  making  of  the  brick  wall  the  plaintiff  brought  the 

action  of  covenant  against  the  defendant  as  assignee :  and 

after  many  arguments  at  the  bar,  the  case  was  excellently 

argued  and  debated  by  the  justices  at  the  bench  :  and  in 

this  case  these  points  were  unanimously  resolved  by  Sir 

Christopher  Wray,  Chief  Justice,  Sir  Thomas  Gawdy,  and 

the  whole  court.    And  many  differences  taken  and  agreed 

concerning  express  covenants,  and  covenants  in  law,  and 

which  of  them  would  run  with  the  land,  and  which  of  them  Moor  159. 

are  collateral,  and  do  not  go  with  the  land,  and  where  the 

assignee  shall  be  bound  without  naming  him,  and  where 

not ;  and  where  he  shall  not  be  bound,  although  he  be 

expressly  named,  and  where  not. 

I.  When  the  covenant  extends  to  a  thing  in  esse^  parcel 
of  the  demise,  the  thing  to  bo  done  by  force  of  the  covenant 
is  quodammodo  annexed   and  appurtenant  to  the  thing 
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demised,  and  shall  go  with  the  land,  and  shall  bind  the 

(a)  Moor  27,  assignee  (a),  although  he  be  not  bound  by  express  words : 

Cro.  El.  457.  ^^^  when  the  covenant  extends  to  a  thing  which  is  not  in 

1  ^^1^521  522  *  ^^^^g  at  the  time  of  the  demise  made,  it  cannot  be  appurte- 

Poitea  24.  nant  or  annexed  to  the  thing  which  hath  no  being :  as  if  the 

Cr.  Jac.  125.  lesscc  covcnants  to  repair  the  houses  demised  to  him  during 

5^^""'  ^"^*  the  term,  that  is  parcel  of  the  contract,  and  extends  to  the 

1  s-T  rf^^7  support  of  the  thing  demised,  and  therefore  is  quodammodo 

1  Anders.  82.  annexed  appurtenant  to  houses,  and  shall  bind  the  assignee 

4  M^  80.  *  although  he  be  not  bound  expressly  by  the  covenant :  but 

Sdk^i86^3i7  ^"  ^^^  ^^®  ^^  ^*^»  *^®  Covenant  concerns  a  thing  which  was 
W  Cr.  El.  457.  not  in  esse  at  the  time  of  the  demise  made  (J),  but  to  be 
Dyer  14,  pi.  69.  ncwly  built  after,  and  therefore  shall  bind  the  covenantor, 
MooT^l  59.^^*  his  executors,  or  adminstrators,  and  not  the  assignee,  for 
the  law  will  not  annex  the  covenant  to  a  thing  which  hath 
no  being. 

2.  It  was  resolved  that  in  this  case,  if  the  lessee  had 

(<?)  Cr.  Car.       Covenanted  for  him  and  his  (c)  assigns^  that  they  would 

1  ioDes  228.      make  a  new  wall  upon  some  part  of  the  thing  demised,  that 

M^J'1^9'399!  forasmuch  as  it  is  to  be  done  upon  the  land  demised,  that 

it  should  bind  the  assignee;  for  although  the  covenant  doth 

extend  to  a  thing  to  be  newly  made,  yet  it  is  to  be  made 

upon  the  thing  demised,  and  the  assignee  is  to  take  the 

benefit  of  it,   and   therefore  shall  bind  the  assignee  by 

express  words.     So  on  the  other  side,  if  a  warranty  be 

made  to  one,  his  heirs  and  assigns,  by  express  words,  the 

{d)  F.  N.  B.     assignee  shall  take  benefit  of  it,  and  shall  have  a  (d) 

^Co 'ui  384. 1,.    Vi^f^rrantia   CharttB,  F.  N.  B.  135.  &  9  E.  2  ;    Garr'  de 

Charters,  30.  36  E.  3 ;  Garr'  1.  4  H.  8;  Dyer  1.     But 

although  the  covenant  be  for  him  and  his  assigns,  yet  if 

the  thing  to  be  done  be  merely  collateral  to  the  land,  and 

doth  not  touch  or  concern  the  thing  demised  in  any  sort, 

there  the  assignee  shall  not  be  charged.     As  if  the  lessee 

covenants  for  him  and  his  assigns  to  build  a  house  upon  the 

land  of  the  lessor  which  is  no  parcel  of  the  demise,  or  to  pay 

any  collateral  sum  to  the  lessor,  or  to  a  stranger,  it  shall  not 

bind  the  assignee,  because  it  is  merely  collateral,  and  in  no 

manner  touches  or  concerns  the  thing  that  was  demised, 

or  that  is  assigned  over ;  and  therefore  in  such  case  the 
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assignee  of  the  thing  demised  cannot  be  charged  with  it, 
no  more  than  any  other  strange^. 

3.  It  was  resolved,  if  a  man  leases  (a)  sheep  or  other  (a)2Jonetl52. 
stock  of  cattle,  or  any  other  personal  goods  for  any  time,  Swinb?  324. 
and  the  lessee  covenants  for  him  and  his  assigns  at  the  end 

of  die  time  to  deliver  the  like  cattle  or  goods  as  good  as  the 

*  things  letten  were,  or  such  price  for  them ;  and  the  lessee 

assigns  the  sheep  over,  this  covenant  shall  not  bind  the 

assignee,  for  it  is  but  a  personal  contract,  and  wants  such 

(b)  privity  as  is  between  the  lessor  and  lessee  and  his  {b)  Cr.  Car. 

assigns  of  the  land  in  respect  of  the  reversion.    But  in  the  ^^^' 

case  of  a  lease  of  personal  goods  there  is  not  any  privity,  nor 

any  reversion  (c),  but  merely  a  thing  in  action  in  the  per-  (o)  i  Leon.  43. 

Bonalty,  which  cannot  bind  any  but  the  covenantor  (tZ),  his  (</)Swinb.324. 

executors,  or  administrators,  who  represent  him.   The  same 

law,  if  a  man  demise  a  house  and  land  for  years,  with  a  stock 

or  sum  of  money,  rendering  rentt,  and  the  lessee  covenants  fSeepean^^c. 

for  him  his  executors,  administrators  and  assigns,  to  deliver  Cover,  2  Wms'. 

the  stock  or  sum  of  money  at  the  end  of  the  term,  yet  the  Gardiwr^y. 

assignee  shall  not  be  charged  with  this  covenant ;  for  wUHamton,  2 

,  B.  &  Ad.  336. 

although  the  rent  reserved  was  mcreased  in  respect  of  the  Lord  Mounts 
stock  or  sum,  yet  the  rent  did  not  issue  out  of  the  stock  or  ^^jl^Jr tease 
sum  (e\  but  out  of  the  land  only ;  and  therefore  as  to  the  l^;^  ,    ,,o, 
stock  or  sum  the  covenant  is  personal,  and  shall  bind  the  1  And.  4. 
covenantor,  his  executors  and  administrators,  and  not  his  16. 212.  pi.' 37! 
assignee.     And  it  is  not  certain  that  the  stock  or  sum  will  4^29^8  ^^  ^' 
come  to  the  assignee's  hands,  for  it  may  be  wasted,  or  other-  3  Bui§t.  291. 
wise  consumed  or  destroyed  by  the  lessee,  and  therefore  the 
law  cannot  determine,  at  the  time  of  the  lease  made,  that 
such  covenant  shall  bind  the  assignee. 

4.  It  was  resolved,  that  if  a  man  makes  a  feofiment  by  4  Co.  81.  a. 
this  word  (f)  dedi^  which  implies  a  warranty,  the  assignee  of  Ljt^^'aei.^a  ^^ 
the  feoffee  shall  not  vouch  :  but  if  a  man  makes  a  lease  for  Yeiv.i39.Perk. 

Sect.  12-1. 

years  by  this  word  concessi  (^),  or  demm,  which  implies  a  (g)A  Co.  ai.a. 
covenant,  if  the  assignee  of  the  lessee  be  evicted,  he  shall  have  Lrt.^384.  a. 
a  writ  of  Covenant:  for  the  lessee  and  his  assignee  hath  the  S^^'^\'*  ^^' 
yearly  profits  of  the  land,  which  shall  grow  by  his  labour  and  Jac.  73.  2  inst. 
industry,  for  an  annual  rent;  and  therefore  it  is  reasonable,  r34!h.iiob.  12! 
when  he  hath  applied  his  labour,  and  employed  his  cost  ^  ^01^521! 
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upon  the  land,  and  be  evicted  (whereby  he  loses  all),  that 
he  shall  take  such  benefit  of  the  demise  and  grant,  as  the 
first  lessee  might,  and  the  lessor  hath  no  other  prejudice 
than  what  his  especial  contract  with  the  first  lessee  hath 
bound  him  to. 

5.  Tenant  by  the  courtesy,  or  any  other  who  comes  in  in 
the  post^  shall  not  vouch  (which  is  in  lieu  of  an  action). 

(a)  2  Roi.  743.  But  if  (a)  a  ward  be  granted  by  deed  to  a  woman  who  takes 
husband,  and  the  woman  dies,  the  husband  shall  vouch  by 
*  force  of  this  word  granij  although  he  comes  to  it  by  act  in 
law.  So  if  a  man  demises  or  grants  land  to  a  woman  for 
years,  and  the  lessor  covenants  with  the  lessee  to  repair  the 
houses  during  the  term,  the  woman  marries  and  dies,  the 
husband  shall  have  an  action  of  covenant  as  well  on  the 
covenant  in  law  on  these  words  (demise  or  grant)  as  on  the 
express  covenant.  The  same  law  is  of  tenant  by  statute- 
merchant  or  statutcHstaple  or  elegit  of  a  term,  and  he,  to 
whom  a  lease  for  years  is  sold  by  force  of  any  execution 
shall  have  an  action  of  covenant  in  such  case  as  a  thing 
annexed  to  the  land,  although  they  come  to  the  term  by  act 
in  law ;  as  if  a  man  grants  to  lessee  for  years,  that  he  shall 

(h)  5  Co.  24.  b.  have  so  many  (b)  estovers  as  will  serve  to  repair  hiii  house, 

'°'  or  as  he  shall  bum  in  his  house,  or  the  like,  during  the 

term,  it  is  as  appurtenant  to  the  land,  and  shall  go  with  it 

as  a  thing  appurtenant,  into  whose  hands  soever  it  shall 

come. 

6.  If  lessee  for  years  covenants  to  repair  the  houses 
(c)5Co.i6.a.b.  during  the  term  (c),  it  shall  bind  all  others  as  a  thing 
Jac.**24o!  309*^  which  is  appurteuaut,  and  goeth  with  the  land  in  whose 
m'J  i?"«*?«  hands  soever  the  term  shall  come,  as  well  those  who  come 
1  Sid.  157.        to  it  by  act  in  law,  as  by  the  act  of  the  party,  for  all  is  one 

having  regard  to  the  lessor.  And  if  the  law  should  not  be 
such,  great  prejudice  might  accrue  to  him ;  and  reason 
requires  that  they,  who  shall  take  benefit  of  such  covenant 
when  the  lessor  makes  it  with  the  lessee,  should,  on  the 
other  side,  be  bound  by  the  like  covenants  when  the  lessee 
makes  it  with  the  lessor. 
((/)l  Roll.  521.  7.  It  was  resolved,  that  the  assignee  (d)  of  the  assignee 
82. 2Bui8u28i!  should  havc  an  action  of  covenant.    So  of  the  executors  of 

Owen  161, 152. 
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the  assignee  of  the  assignee;  so  of  the  assignee  of  the 

executors  or  administrators  of  every  assignee,  for  all  are 

comprised  within  this  word  {assignees)^  for  the  same  right 

which  was  in  the  testator,  or  intestate,  shall  go  to  his 

executors  or  administrators :  as  if  a  man  makes  a  warranty 

to  one,  his  heirs  and  assigns,  the  assignee  (a)  of  the  assignee  («)  Cr.  El. '34. 

shidl  Touch,  and  so  shall  the  heirs  of  the  assignee  :  the  same 

law  of  the  assignee  of  the  heirs  of  the  feoflTee,  and  of  every 

assignee.     So  every  one  of  them  shall  have  a  writ  of  War- 

rantia  Chart<B.     Vide  14  E.  3,  Garr.  33 ;  38  E.  3,  21  ; 

36  E.  3,  Garr.  1 ;  13  E.  1,  Garr.  93 ;  19  E.  2,  Garr.  85,  &c. 

For  the  same  right,  which  was  in  the  ancestor,  shall  descend 

*  to  the  heir  in  such  case  without  express  words  of  the  heirs 

of  the  assignees. 

Observe,  reader,  your  old  books,  for  they  are  the  foun- 
tuns  out  of  which  these  resolutions  issue  ;  but  perhaps  by 
these  differences  the  fountains  themselves  will  be  made 
more  clear  and  profitable  to  those  who  will  make  use  of 
them.  For  example  (5),  in  42  E.  3.  3,  the  case  is  ;  grand-  {b^  Co  Lit.384. 
father,  father,  and  two  sons.  The  grandfather  was  seised  5*21.  bV  Cove- 
of  the  manor  of  D.,  whereof  a  chapel  was  parcel ;  a  prior,  "■"'  ^• 

\  ^  .        Siatlmm,  Cove- 

with  the  assent  of  his  covent,  by  deed  covenanted  for  him  nam  3. 

and  his  successors,  with  the  grandfather  and  his  heirs,  that 

he  and  his  covent  would  sing  all  the  week  in  his  chapel, 

parcel  of  the  said  manor,  for  the  lords  of  the  said  manor 

and  his  servants,  &c.     The  grandfather  did  enfeoff  one  of 

the  manor  in  fee,  who  gave  it  the  younger  son  and  his  wife 

in  tail ;  and  it  was  adjudged,  that  the  tenants  in  tail,  as 

(c)  terretenants  (for  the  elder  brother  was  heir),  should  (c)  Co.  Lit. 

have  an  action  of  covenant  against  the  prior,  for  the  cove-  3  Co.'i45  a. 

nant  is  to  do  a  thing  which  is  annexed  to  the  chapel,  which 

is  within  the  manor,  and  so  annexed  to  the  manor,  as  it  is 

there  said.     And  Finchden  related,  that  ho  had  seen  it 

adjudged,  that  two  {d)  coparceners  made  partition  of  land,  (d)  \  Roii.'52i. 

and  one  did  covenant  with  the  other  to  acquit  him  of  suit,  385.  a.  42  hi  3! 

which  was  due,  and  that  coparcener  to  wliom  the  covenant  ^  ^*  i^^*iS?7i 

was  made  did  alien,  and  the  suit  was  arrear  ;  and  the  feoffee  R^p.  81- 

brought  a  writ  of  covenant  against  tlie  coparcener  to  acquit 

him  of  the  suit ;  and  the  writ  was  maintainable,  notwith- 
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standing  he  was  a  sti'anger  to  the  covenant}  because  the 

acquittal  fell  upon  the  land;  but  if  such  covenant  were 

(a)  1  BoU.521.  made  to  say  divine  service  in  the  (a)  chapel  of  another, 

there  the  assignee  shall  not  have  an  action  of  covenant,  for 

the  covenant  in  such  case  cannot  be  annexed  to  the  chapel, 

because  the  chapel  doth  not  belong  to  the  covenantee,  as 

L*^  Rir  Co^^^^    it  is  adjudged  in  (J)  2  H.  4.  6,  b.     But  there  it  is  agreed, 

nant  13.    Br.    that  if  the  covcuant  had  been  with  the  lord  of  the  manor  of 

F.  N.  B.  isi.'a.  D«  and  his  heirs,  lords  of  the  manor  of  D.,  and  inhabitants 

therein,  the  covenant  shall  be  annexed  to  the  manor,  and 

there  the  terretenant  shall  have  the  action  of  covenant 

without  privity  of  blood.     Vide  29  E.  S.  4*8,  and  SO  E.  3. 

(c)  Co.  Lit.  14.  Simpkin  (c)  Simeon's  case,  where  the  case  was,  that 
743i  744.  '  the  Lady  Bardolf  by  deed  granted  a  ward  to  a  woman  who 
H^"^47  ^^^  married  Simpkin  Simeon,  against  whom  the  Queen  brought 
1  Roll.  Rep.  81.  a  •  writ  of  right  of  ward,  and  they  vouched  the  Lady  Bardolf, 

Cr.  £<1.  4«»n.  ...  «v 

(d)  1  Roi.  345.  and  afterwards  the  wife  died,  by  which  the  chattel  (a)  real 

'  ^  survived  to  the  husband,  (and  resolved  that  the  writ  should 
not  abate),  the  vouchee  appeared,  and  said,  what  have  you 
to  bind  me  to  warranty !  The  husband  showed,  how  that 
the  lady  granted  to  his  wife,  before  marriage,  the  said  ward; 
the  vouchee  demanded  judgment  for  two  causes. 

1.  Because  no  word  of  warranty  was  in  the  deed;  as  to 

(e)  Co.  Lit.       that  it  was  adjudged,  that  this  word  (e)  {grant\  in  this 

case  of  grant  of  a  ward  (being  a  chattel  real),  did  import  in 
itself  a  warranty. 

2.  Because  the  husband  was  not  assignee  to  the  wife,  nor 
privy.  As  to  (hat  it  was  adjudged,  that  he  should  vouch, 
for  this  warranty  implied  in  this  word  {grant)^  is  in  case  of 
a  chattel  real  so  annexed  to  the  land,  that  the  husband  who 
comes  to  it  by  act  in  law,  and  not  as  assignee,  should  take 
benefit  of  it.  But  it  was  resolved  by  Wray,  Chief  Justice, 
and  the  whole  court,  that  this  word  (cancessi  or  demist)^  in 

(/)  Co.  Lit.       case  of  (f)  freehold  or  inheritance,  doth  not  import  any 

warranty;  11  H.  6.  41,  acc\  Vide  6  H.  4;  12  H.  4,  5 ; 
1  H.  5.  2;  25  H.8.;  Covenant,  Br.  82;  28  H.8;  Dyer, 
28 ;  48  E.  3.  22;  F.  N.  B.  145  ;  C.  146  &  181 ;  9  Eliz. ; 
Dyer,  257;  26  H.  8.  3  ;  5  H.  7.  18 ;  32  H.  6. 82  ;  22  H. 
6,  51;  18  H.  8.;  Covenant  30;  Old  N.  B.  Covenant, 
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46  H.  3.  4  ;  38  E.  8.  24.    See  the  statute  of  (a)  82  H.  8.,  («)32ii.8.c.8i 
Cap.  34 ;  which  act  was  resolved  to  extend  to  covenants  ^oor  159. 
which  touch  or  concern  the  thing  demised,  and  not  to  2  BuUt!  281, 
collateral  covenants.  Kl'^c': 

Cv.  26,222.    lAnden.  82.    2  Jones  152.    Owen  152.     SUlc  316,317.    Co.  Lit.  215.  a. 


This  is  the  leading  case  referred 
to  upon  every  question  whether  a 
particular  covenant  does  or  does 
not  run  with  particular  lands,  or 
a  particular  reversion. 

A  covenant  is  said  to  run  with 
land,  when  either  the  liability  to 
perform  it,  or  the  right  to  take 
advantage  of  it,  passes  to  the 
avignee  of  that  land.  A  covenant 
is  said  to  run  with  the  reversion 
when  either  the  liability  to  per- 
form it,  or  the  right  to  take  ad- 
vantage of  it,  passes  to  the  assignee 
of  that  reversion. 

Questions  upon  this  branch  of 
the  law  generally  arise  between 
the  lessor  of  lands  or  his  assignee, 
and  the  lessee  thereof  or  his 
assignee;  and  we  will,  therefore, 
briefly  consider  the  subject  with 
reference  to  persons  holding  those 
characters,  before  inquiring  into  it 
with  reference  to  persons  not  occu- 
pying those  relations  to  each  other. 

An  opinion  has  sometimes  been 
intimated  that  there  were,  even 
at  common  law,  some  covenants 
which  ran  with  the  reversion. 
The  authorities,  however,  seem  to 
preponderate  in  favour  of  the 
doctrine  of  Serjeant  JViUiams^ 
who,  in  Thur$by  v.  Plants  1  Wms. 
Saund.  240,  *  n.  8,  says  that  ''  the 


better  opinion  seems  to  be,  tliat 
the  assignee  of  the  reversion  could 
not  bring  an  action  of  covenant 
at  common  law.^  And  the  cases 
will  be  best  reconciled,  and  the 
whole  subject  rendered  far  more 
intelligible,  if  we  adopt  the  view 
taken  by  the  learned  and  eminent 
personage  who  has  since  edited 
that  work,  vol.  1,  240,  a.  n.  o.  viz. 
*'*'  that  at  common  kiw  covenants  ran 
with  the  landj  but  not  with  the  re- 
version.  Therefore  the  assignee 
of  the  lessee  was  held  to  be  liable 
in  covenant  and  to  be  entitled  to 
bring  covenant,  but  the  assignee 
of  the  lessor  was  not.'*'' 

Such  being  the  state  of  the 
common  law,  st.  32  H.  8,  cap. 
34,  after  reciting  among  other 
things,  "  that  by  the  common  law 
no  stranger  to  any  covenant  could 
take  advantage  thereof,  but  only 
such  as  were  parties  or  privies 
thereunto,"*^  proceeded  to  enact 
''that  all^personsand  bodiespolitic, 
their  heirs,  successors,  and  assigns, 
having  any  gift  or  grant  of  the 
king  of  any  lands  or  other  heredi- 
taments, or  of  any  reversion  in 
the  same,  which  belonged  to  any 
of  the  monasteries,  &c.,  dissolved, 
or  by  any  other  means  come  to 
the  king'*8  hands,   since  the  4th 
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day  of  February,  1535,  or  which 
at  any  time  before  the  passing  of 
this  act  belonged  to  any  other 
person,  and  after  came  to  the 
hands  of  the  king,  and  all  other 
persons  being  grantees  or  assignees 
to  or  by  the  king,  or  to  or  by  any 
other  persons  than  the  king,  and 
their  heirs,  executors,  successors, 
and  assigns,  shall  have  like  advan- 
tages against  the  lessees,  their 
executors,  administrators,  and 
assigns,  by  entry  for  non-payment 
of  the  rent,  or  for  doing  waste  or 
other  forfeiture,  and,  by  action 
only,  for  not  performing  other  con- 
ditions, covenants,  or  agreements 
expressed  in  the  indentures  of 
leases  and  grants  against  the  said 
lessees  and  grantees,  their  exe- 
cutors, administrators,  and  assig- 
nees, as  the  said  lessors  and 
grantors,  their  heirs,  or  successors, 
might  have  had.^ 

Section  2  enacted,  "  that  all 
lessees  and  grantees  of  lands,  or 
other  hereditaments,  for  terms  of 
years,  life  or  lives,  their  executors, 
administrators,  or  assigns,  shall 
have  like  action  and  remedy  against 
all  persons  and  bodies  politic, 
their  heirs,  successors  and  assigns, 
having  any  gift  or  grant  of  the 
king,  or  of  any  other  parsons,  of 
the  reversion  of  the  said  lands  and 
hereditaments  so  letten,  or  any 
parcel  thereof,  for  any  condition 
or  covenant  expressed  in  the  in- 
dentures of  their  leases,  as  the 
same  lessees  might  have  had  against 
the  said  lessors  and  grantors,  their 
heirs  and  successors." 


Although  the  words  of  this  act 
are  very  general,  and  taken  litc^ 
rally  would  comprehend  every 
covenant  expressed  in  the  lease ; 
yet  it  is  settled,  as  we  are  informed 
in  the  principal  case  adji'nem^  that 
it  extends  only  to  covenants  which 
touch  and  concern  the  thing  demised^ 
and  not  to  collateral  covenants.  See 
also  Webb  v.  Russell,  8  T.  R.  402 ; 
1  Inst.  215,  b.  Shepp.  Touch.  176- 
It  is  also  settled  that  an  assignee 
of  part  of  the  reversion,  e.  g.  for 
years,  is  an  assignee  within  the 
meaning  of  the  act,  1  Inst.  215,  a. 
KidweUy  v.  Brand,  Plowd.  72;  and 
so  also  is  the  assignee  of  the  rover- 
sion  in  part  of  the  land,  as  far  as 
covenants  are  concerned,  Twynam 
V.  Pickard,  2  B.  &  A.  105,  though 
he  is  not  so  for  the  purpose  of 
availing  himself  of  conditions,  for 
they  cannot  be  apportioned  by  the 
act  of  the  party :  see  Dumpof^s 
case,  antCy  and  the  notes  tliereto; 
and  see  Doe  d.  B,  de  Rutzen  v. 
Lewis,  5  A.  &  E.  277.  A  grantee 
of  the  reversion  in  copyhold  lands 
is  an  assignee  within  the  meaning 
of  the  statute.  Glover  v.  Cope,  3 
Lev.  326 ;  Skinner,  305,  S.  C. ; 
Wliitton  V.  Peacock,  3  Myl.  &  K. 
3*25 ;  and  where  lands  were  de- 
vised to  A.  for  life,  remainder  io 
B.  for  life,  with  power  to  A.  to 
make  leases,  and  A.  made  a  lease 
to  C.  and  died  during  the  term 
demised,  it  was  held  that  B.  should 
sue  upon  the  covenants.  Ishei'- 
wood  V.  Oldknow,  3  M.  &  S.  382. 
Sec  too  Rogers  v.  Humphrey,  4  A. 
&  E.  299.     ''  The  question,""  said 
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jLeMlaru\  J.,  "  is — Is  tJte  plaintiff 
am   asgignee?     He  is   the  person 
next  in  remainder  to  the  person 
{[ranting  the  lease :  true,  he  is  not 
assignee  of  the  lessor,  he  is  assi^ee 
of  the  devisor.     But  I  take  it  to 
be  clear  that  the  lease  must  be 
considered  as  emanating  from  the 
person  who  creates  the  power,  and 
that  it  derives  its  force  and  autho- 
rity from  him.     The  argument  is, 
that  he  cannot  have  this  action 
because  he  must  be  assignee  of  the 
person  of  the  lessor  or  grantor. 
But  he  is  the  assignee   of   the 
person  who,  in  the  eje  of  the  law, 
is  the  lessor :  because  the  person 
empowering  the  tenant  for  life  to 
grant  the  lease  is,  in  the  eye  of  the 
law,  ♦  the  lessor.     The  doctrine  of 
Lord  Coke  in  WhithcJCs  case^  enti- 
tles the  court  to  say  upon  principle 
that  this  plaintiff  was  the  assignee 
of  him  who,  in  contemplation  of 
law,  was  the  lessor,  and  that  as 
such  he  is  entitled  to  this  action.^ 
Both  the  benefit  and  burden  of 
covenants,  therefore,  now  run  with 
the  reversion    from    assignee   to 
assignee,  in  the  same  manner  that 
they  ran  at   common   law   from 
assignee  to  assignee  of  the  land. 
In  order,  however,  that  the  cove- 
nsots  may  continue  available  for 
the  benefit  of  the  reversioner,  he 
must  continue  to  be  seised  or  pos- 
seised   of  the  same  reversion  to 
which  the  covenants  are  incident ; 
for,  if  it  should  be  merged  by  his 
becoming  the  owner  of  some  other 
reversion  in  the  same   land,  the 
covenants    are    altogether    gone. 


Thus  in  Moor,  94,  a  person  made 
a  lease  for  100  years,  the  lessee 
made  an  under-lease  for  20  years, 
rendering  rent,  with  a  clause  of 
re-entry ;  afterwards  the  original 
lessor  granted  the  reversion  in  fee, 
and  the  grantee    purchased   the 
reversion  of  the   term.     It   was 
held  that  the  grantee  should  not 
have  either  the  rent  or  the  power 
of  re-entry,  for  the  reversion  of 
the  term  to  which  they  were  inci- 
dent was  extinguished  in  the  re- 
version in  fee ;   see  also  JVelA  v. 
Russell,  3  T.  R.  402,  3.     One  of 
the  consequences  of  this  doctrine 
was,  that  when  lands  were  leased 
with  a  stipulation  for  renewal,  and 
the  lessee  accepted  a  new  lease, 
his  remedy  for  rent  and  on  the 
covenants  contained  in  anv  under- 
lease  he  might  have  made  were 
completely  gone,  since  the  rever- 
sion was  destroyed  to  wliich  the 
were  incident.     To  obviate  these 
evils,  St.  4  G.  2,  c.  28,  s.  6,  enacted, 
that  in  case  any  lease  shall  be  sur- 
rendered, in  order  to  be  renewed, 
the  new  lease  shall  be  as  valid,  to 
all  intents,  as  if  the  underleases 
had    been    likewise     surrendered 
before  the  taking  of  the  new  lease; 
and   that    tlie    remedies    of    the 
lessees  against  their  undertenants 
shall  remain  unaltered,  and   the 
chief  landlord  shall  have  the  same 
remedy  by  distress  and  entry  for 
the  rents  and   duties  reserved  in 
the  new  lease,  so  far  as  the  same 
exceed  not   the  rents  and   duties 
reserved  in  the  former  lease,  as  he 
would    have    had    in    case   such 
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former  lease  had  been  still  con- 
tinued.    See  on  the  construction 
of   this  latter  provision   Doe  d. 
Palk  V.  Marchettif   1    B.  &  Ad. 
715.     Note  that  in  Aleyn  39  it  is 
said  that  a  covenant  is  not  a  duty. 
Let  us  now  see  what  covenants 
have  been  decided  to  relate  to^  or, 
in  the  words  of  the  text,  touch  and 
concern^  the  larid^  in  such  a  way 
that  their  benefit  or  burden  is 
capable  of  running  with  it.     On 
this  subject  it  may  be  laid  down  as 
a  general  rule,  that  all  implied 
covenants  run  with  the  land.  Thus 
it  was  resolved  in  Spencer's  case,  4th 
resolution,  ^^  that  if  a  man  makes 
a  lease  for  years  by  the  word  con- 
cessi  or  demist,  which   implies  a 
warranty,  if  the  assignee  of  the 
lessee  be  evicted  he  shall  have  a 
writ  of   covenant.**'     Whether  a 
particular  express  covenant  suffi- 
ciently "  touches  and  concerns  the 
thing  demised,'''*  to  be  capable  of 
running  with  the  land,  is  not  un- 
frequently  a  question  of  difficulty. 
The  following,  however,  certainly 
do  so.    For  quiet  enjoyment,  Noke 
V.  Awder,  Cro.  Eliz.  436 ;  Campbell 
y.  Lewis,  3  B.  &  A.  392.    Further 
assurance,  Middlemore  v.  Goodale, 
Cro.  Car.  503 ;  Renewal,  Roe  v. 
Hayley,  12  East,  464,     To  repair, 
Dean  and  Chapter  of  Windsor'* s  Case, 
5  Rep.  24,  and  the  'prirwipal  case. 
To  discharge  the  lessor,  de  omnibus 
oneribus  ordinariiset  extraordinariis. 
Dean  and  Chapter  of  Windsor's  Case, 
5  Rep.  25.     To  permit  the  lessor 
to  have  free  passage  to  two  rooms 
excepted  in  the  demise,  Cole'*s  Case, 


1  Sal.  196,  reported  as  Bush  w. 
Cales,  1  Show.  389 ;  Garth.  232. 
To  cultivate  the  lands  demised  in 
a  particular  manner,    CocAson  ▼. 
Cock,  Cro.  Jac.  125.   To  reside  on 
the  premises.  Mayor  of  Cangleton 
V.  Pattison,  10  East,  136.    Not  to 
carry  on  a  particular  trade,  Totem 
V.  Chaplin,  2  H.  Bl.  133.   A  cove- 
nant to  keep  buildings  within  the 
bills  of  mortality  insured  against 
fire  was  in  Vernon  v.  Smith,  5  B. 
&  A.  1,  held,  to  run  with  the  land, 
for  St.  14  G.  3,  c.  78,  enables  the 
landlord  to  have  the  sum  insured 
employed  in  reinstating  the  pre- 
mises, so  that  the  covenant,  with 
the  aid  of  the  statute,  amounts  to 
a  covenant  to  repair.    In  Vyvyan 
V.   Arthur,  1  B.   &  G.  415,  the 
lessee  covenanted  to  grind  at  the 
lessor's  mill,  called  Tregamere  MiUy 
all  such  com  as  should  grow  upon 
the  close  demised.     This  covenant 
was,  in  an  action  brought  by  the 
devisee  of  the  lessor  against  the 
administratrix  of  the  *  lessee,  held 
to  run  with  the  land,  at  all  events 
so  long  as  the  miU  remained  the 
property  of  the  reversioner.     In 
EcLsterby  v.  Sampson,  9  B.   &  C. 
505,  and  6  Bing.  644,  where  an  un- 
divided third  part  of  certain  mines 
was  leased ;   and   the  lease  con- 
tained a  covenant  by  the  lessee 
that  he  and    his   assigns   should 
build   a  new  smelting   mill,   and 
keep  it  in  repair  for  working  the 
mines ;    this   covenant  was  held, 
first  by  the  King''s   Bench,  and 
afterward  in  the  Exchequer  Cham- 
ber, to  run  with  the  lands. 
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The  liability  of  the  lessee  to  be 
8oed  on  his  express  ooyenants,  is 
not  determined  by  his  ajssigning 
<nrer  his  term,  and  the  lessor's 
acceptance  of  his  assignee.  Bar- 
Hard  V.  GodscaU^  Cro.  Jac.  309 ; 
Tkurdty  y.  Plants  1  Wms.  Saund. 
J40,  et  notas  ;  but  he  may  be  sued 
<m  them  either  by  the  lessor  or  his 
assignee ;  Brett  y.  Cumberland,  Cro. 
Jac.  521^  2  ;  and  so  may  his  per- 
sonal representatiye  haying  assets, 
Ekttier  v.  Caslmrd,  1  Sid.  266,  1 
Ley.  127 ;  Co^hiU  y.  Freelove,  3 
Mod.  325,  2  Vent.  209  ;  Pitcher 
y.  Toveif,  4  Mod.  76,  and  the  Notes 
to  JTtursby  y.  Plant,  1  Wms.  Saund. 
241.  But  though  the  lessee  may, 
after  he  has  assigned  and  his 
assignee  has  been  accepted,  be 
soed  on  his  express  coyenants,  it 
is  said  he  cannot  be  so  on  his 
implied  ones.  Batcheleur  y.  Gaffe, 
I  Sid.  447 ;  Sir  W.  Jones,  223 ; 
see  Mills  v.  Auriol,  4  T.  R.  98,  1 
Wms.  Saund.  241,  in  notis.  Sed 
quart  de  hoc.  Nor  will  any  action 
of  coyenant  lie  against  the  assignee 
of  the  lessee,  except  for  breaches 
of  covenant  happening  while  ho  is 
assignee,  and  therefore  an  assignee 
may  get  rid  of  his  future  liability 
by  assigning  even  to  a  mere  pau- 
per. Taylor  y.  Shunij  1  B.  &  P. 
21  ;  Le  Keux  v.  Nash,  Str.  1222 ; 
OdeU  y.  Wake,  3  Camp.  394; 
(hshw  y.  Corrie,  2  Madd.  330 ; 
though  not  of  his  liability  for 
breaches  already  committed  during 
the  continuance  of  his  interest. 
Horfey  y.  Kinff,  5  Tyrwh.  692. 

Next,  as  to  covenants  running 


with  the  lands  in  other  cases  than 
those  between  landlord  and  tenant. 
These  may  be  divided  into  the  two 
following  classes : — 

1.  Covenants  made  with  the 
owner  of  the  land  to  which  they 
relate. 

2.  Covenants  made  by  the  owner 
of  the  land  to  which  they  relate. 

With  respect  to  the  former  of 
these  classes,  viz.  covenants  made 
with  the  owner  of  the  land  to  which 
they  relate,  there  seems  to  be  no 
doubt  that  the  benefit,  t.  e.  the 
right  to  sue  on  such  covenants,  runs 
with  the  land  to  each  successive 
transferee  of  it,  provided  that  such 
transferee  be  in  of  the  same  estate 
as  the  original  covenantee  was. 
.Of  this  description  are  the  ordi- 
nary covenants  for  title  ;  see 
Middlemore  v.  Goodale,  1  Relic's 
Ab.  521;  K.  PI.  6.  Cro.  Car.  603, 
505,  Sir  W.  Jones,  406 ;  Shepp. 
Touch.  171 ;  Campbell  y,  Lewis,  3 
B.  &  A.  392.  Leiois  v.  Campbell, 
8  Taunt.  715,  which  latter  case,  as 
well  as  Noke  v.  Awder,  Cro.  Eliz. 
373,  436,  shews  that  there  is  no 
difference  between  the  right  of  an 
assignee  of  freehold,  and  that  of 
the  assignee  of  a  chattel  real,  to 
sue  on  covenants  running  with  the 
land.  Of  this  description  also  is 
the  case  of  the  Prior  reported  in 
the  text,  that  of  the  two  Copar- 
ceners, and  the  anonymous  case 
in  Moor,  179,  cited  by  Littledale, 
arquendOf  in  Milnes  v.  Branch,  5 
M.  &  S.  417. 

In  all  these  cases  the  covenant 
is  for  something  relating  to  the 
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land,  and  the  assignco  of  the  land 
is  the  person  entitled  to  sue  upon 
it.  See  Middlemare  v.  Gooddle, 
1  RolPs  Abr.  521  ;  Spencer  v. 
Boyes,  4  Ves.  370. 

When  such  a  covenant  is  made, 
it  seems  to  be  of  no  consequence, 
whether  the  covenantor  be  tlie 
person  who  conveyed  the  land  to 
the  covenantee,  or  be  a  mere 
stranger.  Thus  in  the  Prior's 
case,  reported  in  the  text,  and  in 
Co.  Litt.  384  b.,  the  Prior  was  a 
stranger  to  the  land  of  the  cove- 
nantee :  and  there  is  a  good  reason 
for  this  assigned  in  the  above  pas- 
sage in  Co.  Litt.,  where  the  law  is 
said  to  be  so,  to  give  damages  to 
t/ie  party  grieved  ;  in  other  words, 
in  order  that  the  person  who  is 
injured  by  the  non-performance  of 
the  covenant,  who  is  always  the 
owner  of  the  land  pro  tempore^  may 
be  also  the  person  entitled  to  the 
remedy  upon  it  by  action.  Indeed 
Middlemore  v.  Goodale^  Noke  v. 
Awder^  and  Campbell  v.  Lewis  above 
cited,  were  all  cases  in  which  the 
covenantor  was  also  the  person 
who  conveyed  the  land  to  the 
covenantee ;  and  Sir  Edward  Sug- 
den^  in  the  Law  of  Vendors  and 
Purchasers^  expresses  an  opi- 
nion, that  to  enable  the  assignee 
of  land  to  take  advantage  of  cove- 
nants they  must  have  been  entered 
into  by  a  prior  owner  thereof. 
This  however  is  contrary  to  the 
Prior's  Case  in  the  text,  contrary 
to  the  case  of  the  Corparceners, 
contrary  also  *  to  the  anonymous 
case  in   Moor,    179,  and   to  the 


opinion  of  the  Real  Property  Com- 
missioners, expressed  in  their  3rd 
report ;  and  Sir  Edward  Sugdeii 
himself  declares  that  the  conse- 
quences of  applying  such  a  doctrine 
to  covenants  entered  into  by  a 
vendor,  who  is  often  only  a  mort- 
gagor, or  cestuy  que  trusty  would 
be  most  alarming.  See  a  learned 
Note  in  '' Jarman'^s  Bythewood,*" 
vol.  7,  pages  572,  3. 

It  would  be  wrong  to  omit  men- 
tioning that,  since  the  publication 
of  the  first  edition  of  this  work,  a 
case  has  occurred  in  the  Court  of 
Exchequer,  bearing  in  some  degree 
upon  the  above  proposition.  I  al- 
lude to  Raymond  v.  Fitch,  6  Tyrwh. 
985,  in  which  the  question  was, 
whether  the  executors  of  one  who 
had  demised  land,  excepting  the 
trees^  [The  circumstance  that  the 
trees  were  excepted  does  not  ap- 
pear in  the  statement  of  the  case, 
but  is  to  be  collected  from  the 
observations  of  the  counsel  and 
judges.  See  page  991  adjinem,  and 
the  judgment,]  could  sue  upon  a 
covenant  not  to  fell  or  lop  them, 
which  had  been  broken  during  the 
testator^s  lifetime.  It  was  argued 
on  behalf  of  the  defendant,  that 
where  a  covenant  runs  with  the 
land  and  descends  to  the  heir, 
there,  though  there  may  have 
been  a  formal  breach  in  the  testa- 
tor^s  lifetime,  still,  if  the  substantial 
damage  happened  after  his  death, 
the  real,  not  the  personal,  represen- 
tative ought  to  be  plaintiff.  See 
Kingdon  v.  Nottle,  1  M.  &  S.  355, 4 
M.  &  S.53;  Kingy,Jones^5Ta,}mt. 
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418.    Lord  Abinger^  however,  de- 
livering the  judgment  of  the  court, 
diBtinguifihed  those  cases  by  saying, 
"  There  is  no  doubt  that  the  cove- 
nant here  is  purely  collateral  and 
does  not  run  with  the  land:''''  and 
he  added,  ^^  for  the  breach  of  such 
a  covenant  after  the  death  of  the 
covenantee,  the  heir  or  devisee  of 
the  hmd  on  which  the  trees  grew 
could  not  sue.^  His  Lordship  does 
not  state  whether  he  based  this 
opinion  on  the  ground  that  the 
covenant  not  to  cut  down  the  trees 
did  not  sufficiently  touch  and  con- 
cern the  landy  or  whether,  on  the 
ground  that  the  benefit  of  a  cove- 
nant made  by  a  stranger(which  the 
lessee  vi^Aguoad  the  trees)  was  inca- 
pable of  running  with  the  land  to 
which  it  related,  to  the  heir  or  de- 
visee thereof.     The  point  was  not 
necessary  for  the  decision  of  the 
case  before  their  lordships,  for  the 
court   appears  to  have    been    of 
opinion  that  the  loss  of  the  shade 
and   casual  profits    of  the   trees 
during  the  testator^s  lifetime  was 
a  sufficient  injury  to  the  personal 
estate  to  vest  a  right  of  action  in 
his  executor ;  and  it  seems  unfor- 
tunate, therefore,  that  the  dicta  in 
the  case  should  have  tended  to 
cast  any  additional  doubt  on  a 
doctrine  so   highly  reasonable  as 
that  the  right  of  action  upon  a 
eovenant  touching  and  benefiting 
the  land,  shall  devolve  along  with 
the  land  itself  to  each  successive 
owner. 

But  though  it  be  not  necessary 
that  the  covenantor  should  be  in 


anywise  connected  with  the  land, 
it  is  absolutely  essential  that  the 
covenan^^  should,  at  the  time  of 
the  making  of  the  covenant,  have 
the  land  to  which  it  relates.  On 
this  point  the  text  is  express,  viz. 
"If  the  covenant  were  to  say 
divine  service  in  the  chapel  of 
another^  there  the  assignee  shall 
not  have  an  action  of  covenant, 
because  the  chapel  doth  not  belong  to 
the  covenantee;  as  it  is  adjudged 
in  2  H.  4,  6,  b.'';  see  Co.  Litt. 
384,  b.,  385,  a. ;  see  IPebb  v.  lius- 
sell,  3  T.  K.  393.  In  such  a  case, 
however,  the  covenantee  may  sue 
though  his  assignee  cannot.  Stokes 
v.  Russell,  3  T.  11.  678. 

It  has  been  above  stated,  tluit, 
in  order  that  the  assignee  may  sue 
on  such  a  covenant,  he  must  be  in 
of  the  same  estate  in  the  land 
which  the  party  had  with  whom 
the  covenant  was  originally  made, 
for  the  covenant  is  incident  to  that 
estate.  This  rule  might  possibly 
be  productive  of  very  serious  and 
disagreeable  consequences ;  for 
when  lands  are  conveyed  (as  has 
repeatedly  been  done  for  the  pur- 
pose of  barring  dower)  to  such  uses 
as  A.  shall  appoint,  and  in  default  of 
appointment  to  A.  for  life  remainder 
to  B.y  his  executors  and  administra- 
tors^ during  the  life  of  A,,  remainder 
to  A.  in  fecy  and  A.  exercises  the 
power  of  apointment  in  favour  of  a 
purchaser,  that  purchaser  comes 
in  paramount  to  A.,  and  above  the 
estate  of  which  he  was  seised, 
which  is  defeated  by  the  exercise 
of  the  power  as  if  it  never  had 
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existed.  There  is  consequently  no 
sameness  of  estate  between  A.  and 
the  purchaser,  which  latter  will 
therefore  not  be  entitled  to 
the  benefit  of  covenants  entered 
into  with  A.,  since  those  cove- 
nants were  incident  to  the  estate 
which  has  now  been  defeated  by 
the  appointment:  see  Roach  v. 
Wadham,  6  East,  289.  To  ob- 
viate this  evil,  it  is  now  usual, 
whenever  the  conveyance  trans- 
fers a  seisin  to  serve  uses,  as  for 
instance,  when  it  is  by  way  of 
feoffment,  or  lease  and  release, 
to  enter  into  the  covenants  with 
the  feoffee  or  releasee  to  uses, 
and  his  heirs,  the  consequence 
of  which  is  believed  to  be  that 
the  benefit  of  the  covenants,  being 
annexed  to  the  seisin,  is  trans- 
ferred to,  and  in  a  manner  exe- 
cuted in,  the  various  persons  who 
become  from  time  to  time  entitled 
under  the  uses  which  that  seisin 
serves.  See  Sugd.Gilb.  U.  1S6  note. 
With  respect  to  the  second  of 
the  above  two  classes^  namely, 
covenants  entered  into  bj/  the 
owners  of  land,  great  doubt  ex- 
ists whether  these  in  any  case 
run  with  the  lands,  so  as  to  bind 
the  assignees  of  the  covenantor. 
One  inconvenience  which  would  be 
the  result  of  holding  them  to  do 
so  is,  that  the  assignee  would  fre- 
quently find  himself  liable  to  con- 
tracts of  the  very  existence  of 
which  he  was  ignorant,  and  which 
perhaps  would  have  deterred  him 
from  accepting  a  conveyance  of 
the  land,    if   he    had  known  of 


them :  and  the  reason  assigned 
in  the  first  Institute  for  allowing 
the  benefit  of  a  covenant  relating 
to  the  land  to  run  therewith,  viz, 
to  give  the  remedy  to  the  party 
grieved,  does  not  apply  to  the 
question  respecting  the  burden 
thereof.  This  question  might 
have  arisen  in  Roach  v.  Wtidham^ 
6  East,  289.  There  John  Rtas 
being  seised  of  an  imdivided  third 
part  of  a  certain  messuage,  and 
the  plaintif&  of  the  two  other 
undivided  third  parts,  they  con- 
veyed the  whole  to  Coates  and  his 
heirs,  to  such  uses  as  Watts  should 
appoint,  and,  subject  thereunto,  to 
the  use  of  Watts  in  fee,  *^  yielding 
and  paying,  and  the  said  William 
WattSj  and  by  his  direction  the 
said  T.  Coates^  did,  and  each  of 
them  did,  grant  out  of  the  said 
messuage  to  the  plaintifis  their 
heirs  and  assigns  for  ever,  the 
yearly  fee  farm  rent  of  28/.  pay- 
able quarterly.^  Then  followed  a 
Covenant  by  Watts  for  himself^  his 
heirs  and  assigns^  to  pay  the  rent 
to  the  plaintiffs,  their  heirs  and 
assigns.  Then  a  similar  rent  of 
14/.  was  reserved  to  Russ.  Watts 
afterwards  '^granted,  bargained, 
sold,  aliened,  released,  ratified, 
and  confirmed,  and  did  also  limits 
direct^  and  appoint^''''  the  premises 
in  question  to  Wadhatnt  Stevens, 
*and  Powell,  (a  trustee)  habendum 
to  Wadhaniy  Stevens,  and  Powell, 
and  the  heirs  and  assigns  of  Wad- 
ham  and  Stevens^  as  tenants  in 
common,  subject  to  the  rent  of 
42/.,  which   Wadham  and  Stevens 
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covenanted  with  Watts  to  pay  in 
equal  sharee  and  proportions. 
Wadhnm  died,  leaving  the  defen- 
dant his  devisee  in  fee  and  exe- 
eotor :  the  moiety  which  Wadham 
had  covenanted  to  pay  of  the 
88/.  rent  became  after  his  death 
three  years  in  arrear;  and  this 
action  having  been  brought  for 
the  recovery  of  those  arrears,  a 
case  was  ultimately  stated  for  the 
opinion  of  the  Court  of  King^s 
Bench,  the  question  in  which  was 
"whether  the  defendant  as  exe- 
cutor or  devisee  of  the  testator 
Wadham  were  liable  at  law  to  an 
action  of  covenant  on  the  said 
covenant  made  by  Watts.**  The 
com-t  held  that  he  was  not  liable, 
for  that  the  conveyance  by  Watts 
to  Wadham^  Stevens^  and  Powell 
operated  as  an  appointment  under 
the  power  created  by  the  convey- 
ance from  Rnss  and  the  plaintiffs 
to  Coaiesy  and  therefore,  even  sup- 
posing the  covenant  made  by 
Watts  with  the  plaintiffs  to  be 
capable  of  running  with  the  land 
and  binding  Watts'  assignee,  still 
it  could  not  affect  Wadham,  who 
was  not  privy  in  estate  to  WcUtSy 
but  came  in  paramount  to  him. 

Brewster  v.  Kitchell,  is  another 
case  often  referred  to  on  this 
question,  it  is  reported  in  Lord 
Raym.  318 ;  Ck)mb-  424.  466 ;  1 
Sal.  198;  12  Mod.  166;  Holt, 
175.  669  ;  with  the  arguments  of 
counsel,  5  Mod.  368.  It  was  a 
feigned  action  on  a  wager,  whether 
the  defendant  had  a  right  to  de- 
duct 4«.  in  the  pound  out  of  a  rent- 


charge  granted  to  the  plaintiff^s 
ancestor  out  of  certain  lands  in 
Bucks  of  which  the  defendant  was 
terretenant,  which  tax  of  45.  in  the 
pound  was  granted  in  4th  and  5th 
W.  &  M.  Upon  a  special  verdict 
it  appeared,  that  R>  LMngford 
b^ing  seised  in  fee  of  the  manor  of 
Balmare,  granted  to  Ellen  Brewster 
a  rent-charge  out  of  the  manor,  to 
her  and  her  heirs,  and  there  was 
a  covenant  for  further  assurance, 
and  this  memorandum  was  indorsed 
on  the  deed,  viz. :  ^'  It  is  the  true 
intent  and  meaning  of  these  pro- 
sents^  that  the  within-named  Ellen 
Brewster,  and  her  heirs,  shall  be 
paid  the  said  rent-charge  without 
deducting  of  any  taxes  for  the 
said  rent,  ^c.**'  Afterward,  -B. 
Laiuffcrdj  on  the  8th  of  July, 
1652,  in  pursuance  of  the  cove- 
nant in  the  first  deed,  confirmed 
the  rent  to  Ellen  Brewster  and  her 
heirs,  and  covenanted  that  the 
rent  should  be  paid  at  two  certain 
feasts,  free  of  all  taxes.  The 
report  proceeds  thus  : — "  After 
several  arguments.  Holt,  C.  J., 
pronounced  the  opinion  of  the 
court,  and  (by  him)  the  question 
is,  upon  this  special  verdict,  whe- 
ther the  covenant  indorsed  upon 
the  deed  of  the  20th  of  Nov., 
1649,  or  the  covenant  in  the  deed 
of  the  8th  of  July,  1652,  be  suffi- 
cient to  bind  the  grantor  and  his 
heirs  to  pay  the  rent,  free  of  all 
taxes  hereafier  to  be  charged  on  it 
by  Act  of  Parliament?  And  all 
the  judges  were  of  opinion,  that 
this  covenant  binds  the  grantor  and 
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his  heirs  to  pay  the  rent,  free  of 
4s.  in  the  pound  tax."^  Thus  far, 
therefore,  the  question  of  the  bur- 
den of  the  covenant  running  with 
the  lands  does  not  appear  to  have 
been  taken  into  consideration. 
However,  in  a  subsequent  part  of 
his  judgment,  the  report  proceeds 
to  state.  Lord  Holt  **  made  an- 
other question,  which  was  not 
observed  at  tlie  bar,  nor  by  any 
of  the  other  judges,  viz. :  whether 
the  terretenant  was  liable  to  an 
action  on  the  covenant,  and  he  was 
of  opinion  he  was  not;  for  (by  him) 
if  the  tenant  in  fee  grants  a  rent- 
charge  out  of  lands,  and  covenants 
to  pay  it  without  deduction,  for 
himself  and  his  heirs,  you  may 
maintain  covenant  against  the 
^grantor  and  his  heirs,  but  not 
against  the  assignee,  for  it  is  a 
mere  personal  covenant,  and  can- 
not run  with  the  land.  And,  for 
a  case  in  point,  he  cited  Hardr. 
87,  pi.  5,  Coke  V.  Earl  of  Artmdel. 
Therefore,  hence  it  does  not  ap- 
pear that  the  defendant  is  bound 
by  this  covenant,  for  non  constat 
whether  he  is  terretenant  or  no,  or 
what  he  is.  For  this  reason  he 
was  of  opinion,  that  judgment 
ought  to  be  given  for  the  defen- 
dant. But  the  other  three  judges 
seemed  to  be  in  a  surprise,  and 
not  in  truth  to  comprehend  this 
objection,  and  therefore  they  per- 
sisted in  their  former  opinion, 
talking  of  agreementSy  intent  of  the 
party y  binding  the  lands,  and  I  know 
not  what.  They  gave  judgment 
for  the  plaintiff,  against  the  opinion 


of  Holt^  C.  J„  for  the  reasons 
aforesaid.**^  The  above  account 
is  extracted,  verbatim^  from  Lord 
*  Raymond.  The  account  of  the 
disagreement  between  Lord  HoU 
and  the  three  judges,  given  in  Sal- 
keld^  is  extremely  jejune,  being 
comprised  in  a  marginal  note  oS 
about  six  words.  But  in  12th 
Mod.  is  a  report  of  this  same  case 
of  Brewster  v.  KitcheU^  which,  if 
accurate,  and  there  seems  to  be  no 
reason  for  distrusting  it,  places 
the  matter  in  a  far  clearer  and 
more  satisfactory  light.  Lord 
Holt  is  there  made  to  say,  in  de- 
livering his  judgment,  "  If  this  rent 
was  granted^  so  to  be  paid^  it  would 
be  another  matter^  but  here  it  is  only 
a  covenant,  and  no  words  amounting 
to  a  grant,  and  therefore  there  can 
be  no  relief  in  this  case  against 
the  terretenant  but  in  equity; 
and  therefore,  for  this  point,  I 
cannot  see  how  the  plaintiff  can 
have  his  judgment,  for  if  this  cove- 
nant should  charge  the  land  it 
would  be  higher  than  a  warrantia 
chartcB,  which  only  affects  the  land 
from  judgment  therein  given.'' 
"  But  the  other  judges''  (says  the 
reporter)  "  thought  this  covenant 
might  charge  the  land,  being  in  the 
nature  of  a  grant,  or  at  least  a  de- 
claration going  along  with  the  grant, 
showing  in  what  manner  the  thing 
granted  should  be  taken.'*''  So  that 
the  real  difference  between  Lord 
Holt  and  the  three  judges  appears 
to  have  been,  not  whether  an 
action  of  covenant  could  be  main- 
tained against  the  defendant  a^ 
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tasignee  of  the  land,  but  whether 
that  which  Lord  Holt  considered 
%  covenant  was  not,  in  reality,  part 
of  the  grant ;  for,  if  it  were,  the 
plaintiff  was  entitled  to  judgment 
beyond  all  dispute,  the  action  not 
being  one  of  covenant,  but  a  feigned 
issue  to  ascertain  the  net  amount 
of  the  rent-charge.  So  that,  con- 
sidering the  case  in  this  light,  there 
IB  Lord  HolCs  opinion  that  a  cove- 
nant to  pay  the  rent-charge  would 
not  run  with  the  land  ;  an  opinion 
from  which  none  of  the  other 
judges  dissented,  the  point  on 
which  they  really  differed  being, 
whether  that  which  the  Lord  Chief 
Justice  considered  a  mere  cove- 
nant, was  not,  in  point  of  fact, 
part  and  parcel  of  the  grant ;  in 
which  case,  Lord  Holt  himself  had 
admitted,  that  ^^  it  would  be 
another  matter.**^  With  respect 
to  the  accuracy  of  the  report  in 
Mod.,  I  must  repeat,  that  there 
seems  little  reason  for  distrusting 
it.  It  is  given  at  considerable 
length,  and  cannot  be  said  to  dis- 
agree with  tliat  of  Lord  Raymond^ 
who  admits  that  he  had  no  distinct 
remembrance  of  the  grounds  on 
which  the  judges  based  their  dis- 
sent from  Holfs  opinion. 

In  Coke  V.  the  Earl  of  Arundel 
(the  case  cited  by  Lord  Holt  from 
HardresSy  reported  also  in  1  Abr. 
Eq.  26),  the  Duke  of  Norfolk  being 
seised  of  Blackacre  and  White- 
acro,  subject  to  a  certain  rent, 
granted  Blackacre  to  A.,  cove- 
nanting that  it  should  be  dis- 
charged of  the  rent,  and  granted, 


afterwards,  Whiteacre  to  B.  A. 
filed  a  bill  to  charge  Whiteacre 
with  the  whole  rent,  urging,  that 
the  covenant  ran  therewith,  and 
bound  B.  But  the  court  thought 
the  covenant  only  binding  on  the 
Duke  of  Norfolk  and  his  repre- 
sentatives, and  dismissed  the  bill. 
(See  Lord  Comhury  v.  Middletorij 
Cases  in  Chancery,  208.) 

The  case  of  Holmes  v.  Buckley^ 
1  Abr.  Eq.  27,  is  another  case 
thought  to  bear  upon  this  point, 
and  was  as  follows.  A.,  and  R., 
his  wife,  being  seised  in  right  of  R. 
of  two  pieces  of  ground,  granted 
by  indenture  a  watercourse  to  J.  H. 
and  his  heirs,  through  the  said 
two  pieces  of  ground,  and  cove- 
nanted for  them,  their  heirs  and 
assigns,  to  cleanse  the  same ;  and 
that  all  fines  and  recoveries  to  be 
levied  or  suffered  of  the  grounds 
should  enure  to  the  strengthening 
and  confirming  the  said  water- 
course. Afterwards  a  recovery 
was  had,  and  a  deed  executed,  de- 
daring  the  uses  to  be  as  aforesaid. 
The  watercourse,  by  mesne  assign- 
ments, came  to  the  plaintiff,  and 
the  two  pieces  of  ground  to  the 
defendant,  who  built  on  the  same, 
and  much  heightened  the  ground 
which  lay  over  the  watercourse^  and 
rendered  it  much  more  chargeable  and 
inconvenient  to  repair ;  and,  as  it 
was  alleged^  and  in  part  proved^  the 
building  had  much  obstructed  the 
watercourse.  And  so  the  bill  was 
for  establishing  the  enjoyment  of 
the  watercourse,  and  that  the  de- 
fendant, and  all   claiming  under 
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him,  might  from  time  to  time 
cleanse  the  same,  according  to  the 
covenant.  It  was  objected^  that 
the  covenant,  being  a  personal 
covenant,  was  not  at  all  strength- 
ened by  the  recovery;  and  that 
the  plaintiff,  and  those  under  whom 
he  claimed,  being  sensible  of  it, 
had  for  forty  years  deajised  the 
same  at  their  own  charges.  But 
the  court  was  of  opinion,  *  that  this 
was  a  covenant  which  ran  with  the 
land,  and  was  made  good  by  the 
recovery;  and  though  the  plaintiff 
had  cleansed  the  same  at  his  own 
charge,  while  it  was  easy  to  be 
done,  and  of  little  charge ;  yet, 
since  the  right  was  plain  upon  the 
deed,  and  the  cleansing  made  charge- 
able by  the  building^  it  was  reason- 
able the  defendant  should  do  it, 
and  decreed  accordingly,  and  gave 
the  plaintiff  his  costs. 

It  will  be  observed  on  this  case, 
that  not  only  may  it  be  urged  here, 
as  in  Brewster  v.  Kitchell^  that  the 
covenant  was,  in  fact,  part  of  the 
grant,  but  that,  even  if  there  had 
been  no  covenant,  the  defendant 
was  guilty  of  a  wrongful  act,  when 
he  obstructed  and  injured  the 
plaintiff's  watercourse,  subject  to 
which  he  took  his  own  estate,  and 
of  the  existence  of  which  he  had 
notice,  for  the  deed  declaring  the 
uses  of  the  recovery,  under  which 
deed  he  must  have  claimed,  made 
mention  of  the  previous  grant  of 
the  watercourse;  and  the  court 
appears  to  have  relied  upon  the 
wrongful  obstruction  as  aground 
of  its  decree,  as  is  plain  from  the 


words,  '^  and  the  cleansing  made 
chargeable  by  the  building^  On 
the  other  hand,  if  the  effect  of  the 
case  be  taken  to  be,  that  the  court 
thought  the  covenant  one  on  which 
an  action  might  have  been  main- 
tainedat  lawby  the  plaintiff  against 
the  defendant,  it  seems  question- 
able whether  it  do  not  prove  too 
much;  for,  as  both  the  parties 
were  assignees,  one  of  the  land, 
and  the  other  of  the  watercourse, 
it  would,  in  order  to  support  such 
an  action  of  covenant,  be  necessary 
to  hold,  not  merely  that  the  burden 
of  the  covenant  ran  with  the  land, 
but  that  the  benefit  of  it  ran  with 
the  watercourse;  for,  otherwise, 
the  plaintiff,  not  being  the  original 
covenantee,  would  have  no  right  of 
action:  and  it  would  probably  be 
found  somewhat  difficult  to  con- 
tend that  a  covenant  could  run 
with  such  an  easement  as  a  water- 
course. See  Milnes  v.  Branchy  5 
M.  &  S.  417,  and  post  Vide  tamen 
JS.  ofPortmare  v.  Bunn^  1  B.  &  C. 
694. 

The  case  of  Barclay  v.  Baine^  I 
S.  &  Stu.  449,  has  been  thought 
to  bear  upon  this  controversy,  but 
a  close  examination  wiU  show  that 
it  cannot,  with  propriety,  be  cited 
as  an  authority  on  either  side.  A. 
being  seised  of  Blachacre  and 
Whiteacre^  under  the  same  title, 
and  comprised  in  the  same  deeds, 
sold  Blachacre  to  Thring^  and  de- 
livered the  deeds  to  him,  Thring 
covenanting  for  their  production 
to  A.,  his  heirs,  executors,  ad- 
ministrators and  assigns.      JIUs 
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deed  was  htiy  and,  though  a  copy  of 
Ueritied,  thecopy  was  in  a  mutilated 
Uate^  parQy  ilkgibk.      A.   after* 
wards  sold  Whiteacre  to  Barday^ 
the  father  of  the  plaintiflb:  Tkring 
then  sold  Blackacre  to  James  and 
JUbt  Slade^  who  refused  to  give  a 
firesh  ooTenant  for  the  production 
of  title-deeds.    On  the  sale  to  the 
SladeSj  part  of  the  purchaf^e-money 
was  secured  by  mortgage;    and 
the  title-deeds,  together  with  the 
mortgage-deed,  were  lodged  with 
Thrinff,     The  plaintiffs,  who  had 
eontracted  to  sell  Whiteacre  to  the 
defendant  iZ^'n^,  applied  to  Tkring 
tar  a  corenant  to  produce  the  title- 
deeds,  and  he  executed  a  covenant 
by  which  he  covenanted  with  the 
defendant,  Raine^  to  produce  the 
title-deeds  whik  he  should  continue 
mortgagee.  The  defendant  objected 
to  this  as  insufficient,  and  Thring 
then  executed  another  deed,  in 
which  he  acknowledged  the  execu- 
tion of  the  first  covenant,  and  also 
that  the  deeds  were,  at  the  date 
of  this  last  deed,  in  his  possession. 
Under   these  circumstances,   the 
qoestion  was,  whether  the  defend- 
ant could  be  compelled  to  complete 
his  purchase,  and  the  Vice-Chan- 
eellor  (Sir  J.  Leach)  decided  that 
he  could  not ;  and  is  reported,  in 
1  Sim.  &  Stu.  454,  to  have  said  on 
that  occasion,  *^  that  equity  never 
compels  a  purchaser  to  take  with- 
out the  title-deeds,  unless  he  have 
a  covenant  to  produce  them ;  that 
a  mere  equitable  right  to  their 
jtroduction,  even  if  it  existed,  would 
not  be  sufficient,  and  that  Thring* s 


covenant  to  produce  did  not  run  with 
the  landsr"  It  is  obvious,  that  this 
last  observation,  if  made  at  all, 
could  not  have  been  intended  to 
apply  to  the  second  covenant  exe- 
cuted by  Tkringy  which  would  be 
clearly  insufficient,  inasmuch  as  it 
was  restrained  to  the  time  during 
which  he  should  continue  mort- 
gagee; when  he  ceased  to  be  mort- 
gagee the  Slades  would  be  entitled 
to  the  deeds,  and  it  was  therefore 
necessary,  that  some  covenant 
should  exist,  the  effect  of  which 
should  last  *  beyond  that  period  ; 
and  so  the  Master  had  reported. 
It  was  therefore  immaterial, 
whether  the  second  covenant  would 
or  would  not  run  with  the  land, 
and  the  true  question  was;  1st, 
whether  the  covenanty{r«^  executed 
by  Thring  woidd  bind  the  Slades. 
2ndly,  if  so,  whether  it  would  bind 
them  for  the  benefit  of  Raine ;  and, 
Srdly,  supposing  the  covenant 
would  bind  the  Slades^  and  would 
enure  to  Raine's  benefit,  whether 
there  was  sufficient  legal  evidence  of 
its  contents  ;  for,  if  not,  it  would  of 
course  be  as  useless  as  if  it  never 
had  existed.  (See  the  judgment  of 
the  Master  of  the  Rolls  in  Bryant  v. 
Busk  J  4  Russ.  1.)  Now  the  first 
of  these  points  would  have  involved 
the  question,  whether  the  burden 
of  Thring'^s  covenant  would  run 
with  Blackacre  to  his  vendees,  the 
Slades  f  The  second  would  have 
involved  the  question,  whether  the 
benefit  of  it  would  run  along  with 
Whiteacre^hoxxx  A.,  the  covenantee, 
to  the  Barclays^  and  from  them 
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to  Rainef  But  it  became  un- 
necessary to  decide  either  of  these 
two  points,  because  it  appears 
clear  that  the  third  point  was 
against  the  vendor ;  in  other  words, 
it  appears  clear,  that,  whatever 
might  have  been  the  effect  of  the 
covenant,  there  was  no  legal  evi- 
dence of  it6  contents.  The  deed 
was  lost,  the  copy  was  mutilated, 
and  partly  illegible ;  and,  if  entire, 
would  only  have  been  secondary 
evidence  of  the  original  if  duly 
proved  to  be  a  true  copy,  and  it 
does  not  appear  that  that  could 
have  been  done;  and  the  deed 
lastly  executed  by  Thring^  even 
had  it  set  out  the  contents  of  the 
first  deed,  which  in  all  probability 
it  did  not,  would  not  have  been 
evidence  against  the  Slades^  as  it 
was  not  executed  till  after  Thring 
had  parted  with  his  interest  in  the 
lands  to  them.  The  questions, 
therefore,  whether  either  the  bene- 
fit or  burden  of  TJiring*s  covenant 
ran  with  the  land  did  not  arise ; 
and  it  might  have  been  supposed 
that  the  Vico-Chancellor,  in  pro- 
nouncing judgment,  would  have 
omitted  all  consideration  of  them, 
had  it  not  been  that  the  reporter 
puts  into  his  mouth  the  following 
words ;  "  Thring  s  covenant  to  pro- 
duce does  not  run  with  the  land,'*'' 
However,  in  the  7th  volume  of 
JarmarLB  Bythewoodj  p.  375,  under 
the  report  of  Barclay  v.  Baine^  I 
find  the  following  note:— "His 
Honor  lately  denied  his  having 
used  the  expressions  here  imputed 
to  liim,  he  did  not  say  that  Thring's 


^rst  covenant  did  not  run  with  the 
land  (fir  his  Honor  thought  it  clearly 
did)y  but  that  the  second  covenant 
was  restricted  to  the  period  of  his 
being  mortgagee.**^  Rolls^  28th 
July,  1830.  It  seems,  therefore, 
that  Sir  John  heajcKs  private 
opinion  was,  that  Thring^'s  first 
covenant  did  run  with  the  land, 
but  whether  he  thought  that  the 
benefit  of  it  ran  with  Whiteacre^  or 
the  burden  with  Blackacre^  or  that 
both  benefit  and  burden  ran  with 
the  land,  is  left  completely  in  am- 
biguo.  One  thing  however  is  quite 
plain,  t7tz.,  that  Barclay  v.  Raine 
is  no  decision  on  the  present  ques- 
tion ;  since,  had  his  Honor  thought 
that  there  was  a  sufficient  cove- 
nant, and  sufficient  evidence  of  its 
contents,  he  must  have  decided  in 
favour  of  the  plaintiffs,  and  against 
Raine^  who  would  then  have  had 
no  excuse  for  not  completing  his 
purchase. 

Covenants  like  that,  to  pay  a 
rent-charge  issuing  out  of  the  land, 
have  reference  to  an  interest  pos- 
sessed by  the  covenantee  inde- 
pendently of  the  covenant,  but 
there  are  other  covenants  uncon- 
nected with  any  interest  in  the 
land,  such  as  a  covenant  by  the 
owner  of  the  land,  that  it  shall 
never  be  built  upon  or  never 
planted,  or  imposing  any  other 
restricftion  on  the  mode  of  its  en- 
joyment, in  favour  of  a  person 
having  no  property  therein.  The 
possibility  of  making  these  cove- 
nants run  with  land  has  been 
questioned,  not  merely  on  the  gene- 
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ral  ground  abore  stated,  namely, 
that  the  burden  of  a  covenant  can- 
not run  with  land  except  between 
landlord  and  tenant,  though  the 
benefit  thereof  may ;  but  also  on 
the  ground  that  they  infringe  the 
role  of  law  against  perpetuities,  by 
tending  to  impede  the  free  circu- 
lation of  property.  An  instance 
of  a  covenant  of  this  sort  is  to  be 
found  in  a  note  to  FitzherberCs 
NaJtwra  Breviuniy  fo.  145,  for  which 
he  cites  the  year  book  4  H.  3,  57, 
not  in  print.  The  note  is  as  fol- 
lows : — ^^  A  man  covenants  that 
ndther  he  nor  his  heirs  shall  erect 
any  mill  in  such  a  place,  and  an 
action  of  covenant  is  thereupon 
brought  by  the  heir,  and  well.'*"  I 
presume  that  the  words  by  the  heir 
signify  the  heir  of  the  covenantee, 
and  probably  the  main  question  in 
that  case  was  *  whether  the  heir, 
who  had  perhaps  inherited  some 
mill  which  the  covenant  was  framed 
to  protect,  or  the  executor  of  the 
covenantee,  should  bring  the  action. 
It  has  been  remarked,  by  very 
high  authority,  that  "  in  the  case 
cited  by  Hale,  the  covenant  was 
held  to  be  good,  but  that  does  not 
go  far  towMxIs  removing  the  doubt, 
for  that  case  occurred  at  a  period 
kmg  before  the  law  of  perpetuity 
was  introduced,*"  3rd  Report  of  the 
R,  P.  Commissioners,  54.  In 
addition  to  which  it  may  be  ob- 
served that  even  had  the  case 
occurred  since  the  rule  against 
perpetuities,  it  might  not  have 
effectually  resolved  the  doubt  as 
to  the  operation  of  that  rule,  for 


the  action  was  brought  against  the 
covenantor  himself,  of  whose  lia- 
bility there  could  be  no  question, 
and  as  the  word  assigns  does  not 
occur  in  the  covenant,  it  may  be 
doubted  whether  the  assignees 
would  have  been  bound  by  it,  as 
it  can  hardly  be  said  to  relate  to  a 
thing  in  esse^  parcel  of  the  cove- 
nantor'^s  land ;  and  if  the  assignees 
would  not  be  bound  by  it,  it  could 
have  no  tendency  to  impede  the 
circulation  of  the  land,  or  to  create 
a  perpetuity. 

These  subjects  have  been  verj' 
lately  discussed  in  the  case  of 
Keppel  V.  Bailey^  in  the  Court  of 
Chancery,  2  Myhie  &  K.  517,  in 
which  the  questions  were  elabo- 
rately argued,  and  every  authority 
on  either  side,  it  is  believed,  cited 
either  by  counsel,  or  by  the  Lord 
Chancellor  (Brougham)  in  deliver- 
ing his  judgment.  In  that  ease, 
certain  persons  having  formed 
themselves  into  a  company  for  the 
establishment  of  a  railroad,  called 
the  Trevil,  Edward  and  Jonathan 
Keppel,  who  held  the  Beaufort 
iron-works  under  a  long  lease,  had 
covenanted  with  the  proprietors 
of  the  railroad  and  their  assigns, 
that  they,  their  executors,  admi- 
nistrators, and  assigns,  would  pro- 
cure all  the  limestone  wanted  for 
the  iron-works  from  the  Trevil 
quarry,  and  carry  it  along  the 
Trevil  railroad,  paying  a  certain 
toll.  Edward  and  Jonathan  Kep- 
pel assigned  their  lease  of  the  iron- 
works to  the  defendants,  who  be- 
gan to  construct  a  railroad  to  other 
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lime  quarries,  situated  eastward 
of  the  Trevil  quarry ;  and  on  a  bill 
for  an  injunction  to  restrain  them 
from  usmg  that  or  any  other  new 
road,  it  was,  among  other  points, 
objeoted  to  the  covenant  that  it 
was  void,  as  tending  to  create  a 
perpetuity,  that  it  was  void  as  in 
restraint  of  trade,  and  that  it  was 
not  such  a  covenant  as  would  run 
with  the  lands,  so  as  to  bind  the 
defendants,  as  assignees  of  the 
iron-works.  Upon  the  first  point, 
the  Lord  Chancellor  appeared  to 
think  that  it  could  not  be  invali- 
dated on  the  ground  of  perpetuity. 
*'  I  do  not,''  said  he,  "  at  all  doubt 
that  the  enjoyment  of  property 
may  be  tied  up,  and  an  illegal  per- 
petuity created,  by  annexing  con- 
ditions to  grants,  or  by  executing 
covenants,  whereby  whoever  hap- 
pens to  be  in  possession  shall  be 
restrained  from  using  that  which 
is  the  subject  of  the  grant  or  cove- 
nant, in  all  but  a  certain  prescribed 
way,  provided  always  that  the 
restraint  so  constituted  is  not 
reserved  in  favour  of  some  other 
party  who  may  release  it  at  his 
pleasure ;  and,  therefore,  all  such 
conditions  and  covenants  are  void 
if  they  go  beyond  the  period  allowed 
by  law.  But  if  the  party  for  whom 
the  condition  is  made,  or  the  party 
covenantee,  has  the  entire  power 
of  dealing  with  his  interest  in  the 
subject  matter,  it  is  an  obvious 
mistake  to  treat  this  as  an  instance 
of  perpetuity,  or  of  any  tendency 
towards  perpetuity.  Indeed  the 
property,  the  subject  matter  of 


consideration  here,  is  not  the 
estate  fettered  by  the  condition 
or  covenant,  but  the  benefit  re- 
served by  the  condition  or  secured 
by  the  covenant,  and  upon  that 
there  is,  by  the  hypothesis,  no 
restraint  at  all ;  and  certainly,  to 
take  another  view,  though  one  of 
the  parties  interested,  the  owner 
of  the  property  subject  to  the 
covenant  or  condition,  may  be  fast, 
the  other  is  loose,  and  so,  quoad 
all,  taken  together,  that  is  quoad 
all  interested,  the  property  is  free. 
—  Upon  other  grounds,  such  a 
restraint  may  be  objectionable  and 
void  in  law,  as  well  as  bad  in 
policy,  but  certainly  not  upon  the 
doctrine  of  perpetuity,  by  which 
it  is  no  more  struck  at,  than  a  right 
of  a  way  or  other  easement,  which 
the  owners  of  one  estate  may  enjoy 
over  the  close  of  another.  There 
appears,  at  first,  to  be  more  weij^t 
in  the  objection,  that  covenants 
of  this  description  are  in  restraint 
of  trade.  The  covenant  here  is 
not  in  general  restraint  of  trade, 
which  would,  *  beyond  all  doubt, 
make  it  void,  in  whatever  way  the 
purpose  was  eflTected.  The  re- 
straint is  only  partial,  and  then 
the  law  will  support  it;  ^if,'  to 
use  the  words  of  Parker^  C.  J., 
in  Mitchell  v.  Reynolds^  'in  the 
opinion  of  the  court,  whose  office 
it  is  to  determine  upon  the  circum- 
stances, it  appears  to  be  a  just  and 
honest  contract/  " 

Upon  the  great  question,  viz, 
whether  the  covenant  were  capable 
of  running  with  the  Beaufort  iron- 
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woAsy  80  M  to  bind  the  defendants 
•8  BfiBignees  thereof,  his  lordship 
expressed  a  very  decided  opinion 
in  the  negative : — ^'  Assuming  that 
the  Keppels  covenanted  for  their 
aasigiis  of  the  Beaufort  works, 
oonld  they,  by  a  covenant  with 
perwMis  who  had  no  reUtion  what- 
ever to  those  works,  except  that  of 
having  a  lime-quarry  and  a  rail- 
way in  the  neighbourhood,  bind 
aD  persons  who  should  become 
owners  of  those  works,  either  by 
purchase  or  descent,  at  all  times, 
to  bay  their  lime  at  the  quarry, 
and  carry  their  iron  on  the  rail- 
way ;  or  could  they  do  no  more, 
if  the  covenant  should  not  be  kept, 
than  give  the  covenantees  a  right 
of  acti<m  against  themselves,  and 
zeooorse  against  their  heirs  and 
exeentors,  as  far  as  those  received 
assets!  Consider  the  question 
first  upon  principle :  there  are 
certain  known  incidents  to  pro- 
perty and  its  enjoyment,  among 
others,  certain  burthens  wherewith 
it  may  be  affected,  or  rights,  which 
may  be  created,  or  enjoyed  with 
it,  by  parties  other  than  the  owner, 
all  which  incidents  are  recognised 
by  the  law.  But  it  must  not, 
therefore,  be  supposed  that  inci- 
dents of  a  novel  kind  can  be  devised 
and  attached  to  property  at  the 
fimcy  or  caprice  of  any  owner.  It 
k  dearly  inconvenient  both  to  the 
Kience  of  the  law  and  to  the  public 
weal,  that  such  a  latitude  should 
be  given.  There  can  be  no  harm 
in  allowing  men  the  fullest  latitude 
in  binding  themselves  and  their 


representatives,  that  is,  their  assets 
real  and  personal,  to  answer  in 
damages  for  breach  of  their  obli- 
gations. This  tends  to  no  detri- 
ment, and  is  a  reasonable  liberty 
to  bestow;  but  great  detriment 
would  arifte,  and  much  confusion 
of  rights,  if  parties  were  allowed 
to  invent  new  modes  of  holding 
and  enjoying  real  property,  and 
to  impress  upon  their  lands  and 
tenements  a  peculiar  character, 
which  should  follow  them  into  all 
hands,  however  remote.  Every 
close,  every  messuage,  might  thus 
be  held  in  a  different  fashion,  and 
it  would  be  hardly  possible  to  know 
what  rights  the  acquisition  of  any 
parcel  conferred,  or  what  obliga- 
tions it  imposed.  The  right  of 
way  or  of  common  is  of  a  public, 
as  well  as  of  a  simple,  nature,  and 
no  one  who  sees  the  premises  can 
be  Ignorant  of  what  all  the  vicinage 
knows.  But  if  one  man  may  bind 
his  messuage  and  land  to  take  lime 
from  a  particular  kiln,  another 
may  bind  his  to  take  coals  from 
a  certain  pit,  while  a  third  may 
load  his  with  obligations  to  employ 
one  blacksmith's  forge,  or  the 
members  of  one  corporate  body, 
in  various  operations  on  the  pre- 
mises, besides  many  other  re- 
straints, as  infinite  in  variety  as 
the  imagination  can  conceive  ;  for 
there  can  be  no  reason  whatever 
in  support  of  the  covenant  in  ques- 
tion, which  would  not  extend  to 
every  covenant  that  can  be  devised. 
The  difference  is  obviously  very 
great  between  such  a  case  as  this, 
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and  the  case  of  covenants  in  a 
lease  whereby  the  demised  pre- 
mises are  affected  with  certain 
rights  in  favour  of  the  lessor.  The 
lessor  or  his  assignees  continue  in 
the  reversion  while  the  term  lasts. 
The  estate  is  not  out  of  them, 
though  the  possession  is  in  the 
lessee  or  his  assigns.  It  is  not  at 
all  inconsistent  with  the  nature  of 
property  that  certain  things  should 
bo  reserved  to  the  reversioner  all 
the  while  the  term  continues,  it  is 
only  something  taken  out  of  the 
demise,  some  exception  to  the 
temporary  surrender  of  the  enjoy- 
ment. It  is  only  that  they  retain 
more  or  less  partially  the  use  of 
what  was  wholly  used  by  them 
before  the  demise,  and  what  will 
again  be  wholly  used  by  them  when 
that  demise  is  at  an  end.^^ 

The  question  was  also  discussed 
at  considerable  length  in  The  Duke 
of  Bedford  v.  the  Trustees  of  the 
British  Museum^  2  Mylne  &  K. 
552.  That  case,  however,  turned 
at  last  upon  a  point  purely  of 
equity,  the  court  conceiving,  that, 
however  the  rights  of  the  parties 
might  be  at  law,  it  was  a  case  in 
which  equity  ought  not  to  inter- 
fere. See  Collins  v.  Plumb^  16 
Ves.  434. 

In  Randall  v.  Rigby^  4  M.  &  W. 
130,  the  defendant  had  covenanted 
for  the  payment  of  an  annuity  or 
rent  issuing  out  of  land.  ^^No 
doubt,^  said  Parke,  B.,  "this  cove- 
nant is  collateral  or  in  gross  in 
one  sense,  that  it  does  not  run  with 
the  land  or  rent." 


Upon  the  whole,  there  appearar 
to  be  no  *  authority  for  saying  that 
the  burden  of  a  covenant  will  run 
with  land  in  any  case,  except  that 
of  landlord  and  tenant,  while  the 
opinion  of  Lord  Holt  in  Brewster 
v.  KitcheUy  that  of  Lord  Brougham^ 
in  Keppel  v.  Bailey^  and  the  reason 
and  convenience  of  the  thing,  all 
militate  the  other  way. 

As  to  the  subject  matter  to 
which  a  covenant  may  be  incident, 
so  as  to  run  with  it  to  the  assignee. 
— The  principal  case  shows  that 
covenants  will  not  run  with  per- 
sonal property.  In  Milnes  v. 
Branch,  5  M.  &  S.  417,  J.  B. 
being  seised  in  fee,  conveyed  to 
the  defendant  and  J.  J.,  their 
heirs  and  assigns,  to  the  use  that 
J.  B.,  his  heirs  and  assigns,  might 
have  a  rent  out  of  the  premises, 
and  subject  thereto  to  the  use  of 
the  defendant  in  fee,  and  the  de- 
fendant covenanted  with  J.  B., 
his  heirs  and  assigns,  to  pay  J.  B., 
his  heirs  and  assigns,  the  rent,  and 
to  build  within  a  year  one  or  more 
messuages  on  the  premises  for 
securing  the  rent.  J.  B.  within 
a  year  demised  the  rent  to  the 
plaintiffs  for  1000  years.  It  was 
held  that  covenant  would  not  lie 
for  the  plaintiffs,  either  for  non- 
payment of  the  rent  or  not  build- 
ing the  messuages ;  and  the  court, 
in  giving  judgment,  expressed  a 
clear  opinion  that  a  covenant  could 
not  run  with  rent.  Accord,  per 
Parke,  B.,  in  Randall  v.  Rigby,  4 
Mee.  &  Welsh.  135,  whore  the 
defendant  had  covenanted  to  pay 
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a  rent  charged  upon  land.  *^  No 
doubt,^  said  his  Lordship,  ^^this 
eovenant  is  collateral  or  in  gross 
in  one  sense,  that  it  does  not  run 
with  the  land  or  rent,  for  that 
Milnes  v.  Branch  is  an  authority.'*^ 
In  Ai%  y.  Wells,  Wibnofs  Notes, 
341,  vide  3  Wils.  25,  it  was,  how- 
ever, held  that  a  covenant  might 
run  with  tithes.  That  was  an 
action  brought  by  George  Bally , 
derk,  rector  of  Monkton,  against 
James  WeUs,  assignee  of  one  Whit- 
marsh,  to  whom  the  plaintiff  had 
demised  all  the  tithes  of  the  parish 
of  Mankion,  for  six  years,  by  a 
lease  containing  the  foUowingcove- 
nant : — ^'  And  the  said  James 
Whitmarsh,  for  himself,  his  execu- 
tors, administrators,  and  assigns, 
doth  covenant  and  agree,  not  to 
let  any  of  the  farmers  now  occupy- 
ing the  estate  at  Monkton  have 
any  part  of  the  tithes  aforesaid, 


without  the  consent  of  the  said 
George  Bally  in  writing  first  had 
and  obtained.**^  James  Whitmarsh 
assigned  his  interest  in -the  tithes 
to  the  defendant,  who  let  several 
farmers,  occupiers,  have  part  of  the 
tithe  without  the  consent  of  Mr. 
Bally,  who  thereupon  brought  an 
action  of  covenant,  and  after  ver- 
dict for  the  plaintiff,  it  was  moved, 
among  other  things,  in  arrest  of 
judgment,  that  tithes  are  incor- 
poreal, lying  in  grant,  and  there- 
fore that  such  a  covenant  cannot 
run  with  them.  The  court,  how- 
ever, gave  judgment  for  the  plain- 
tiff. See  E.  ofPortmore  y.  JBimn, 
1  B.  &  C.  694. 

Covenants  will  not  run  with  an 
estate  to  which  the  covenantee  is 
only  entitled  by  estoppel.  Nohe 
V.  Awderj  Cro.  Eliz.  436  ;  Whitten 
V.  Peacock,  2  Bing.  N.  C.  411. 
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MICH,  2  J  AC.  X.-IN  THE  KING'S  BENCH. 

[reported  5  cokb,  91.] 

Sheriff  when  entitled  to  break  doors — Application  of 
Maxim  ^^  Every  MofCs  House  is  his  Castle.'" 

Go.  Ent.  12.  I^  ^^  action  on  the  case  by  Peter  Semayne  plaintifi^  and 

YeW 'M**2d  ^  Richard  Gresham  defendant,  the  case  was  such ;  the  plain- 
Cr.Ei.908,209.  tiff  and  one  Geor&^e  Berisford  were  jointenants  of  a  honse 

Q  noil   Dai) 

294.    Seethe  in  Blackfriars   in   London  for  years,   George  Berisford 

CoM^inSirF.  aol^owledged  a  recognizance  in  the  nature  of  a  statute- 

Jifoortf,  668,  staple  f  to  the  plaintiff,  and  being  possessed  of  divers  goods 

pears  thai  there  in  the  Said  housc  died,  by  which  the  defendant  was  possessed 

of  opinion  ^^  the  housc  by  survivorship  in  which  the  goods  continued 

JuTV^  and  remained  ;  the  plaintiff  sued  process  of  extent  on  the 

Whctherabaiiiff  statutc  to  the  sheriffs  of  London ;  the  sherifib  returned  the 

&c.  may  break  conusor  dead,  on  which  the  plaintiff  had  another  writ  to 

a  house  to  do  ^ 

execution  or  not  extend  all  the  lands  which  he  had  at  the  time  of  the  statute 

&c.  Ibid,  acknowledged,  or  at  any  time  after,  and  all  his  goods  which 

ifer^tt'^r^'  he  had  at  the  day  of  his  death ;  which  writ  the  plaintiff 

tiesweropunish-  delivered  to  the  sheriflb  of  London,  and  told  them  that 

ed  for  executing 

the  process  of     divers  goods,  which  were  the  said  George  Berisford^s  at  the 

maiincr*]"**  **"'  *^™®  ^'  ^^^  death,  wcre  in  the  said  house :  and  thereupon 

t  Seeanac'  ^he  sheriffs,  by  virtue  of  the  said  writ,  charged  a  jury  to 

Bort  of  recoff-     make  inquiry  according  to  the  said  writ,  and  the  sheriffi  and 

nizanceyOndthe    .  -       t    t  :?•  ^  ..•      j?  j»  j% 

mode  of  pro-  j^ry  accesserunt  ad  domum  prcedictam  ostio  domtts  prcedtcf 
f^^^^^P*^^^^  aperto  existerC  et  bonis  prcedictis  inprcedicta  domo  tunc  existen\ 
Sound,  70,  in    and  they  offered  to  enter  the  said  house,  to  extend  the  goods 

according  to  the  said  writ :  and  the  defendant ^r(smt«soni]ii 
non  ignarus,  intending  to  disturb  the  execution,  ostio  pr^ 
domus  tunc  aperto  existevC^  claudebat  contra  visconC  etjurator^y 
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frttdC  ;  whereby  they  could  not  come,  and  extend  the  aaid 
goods,  nor  the  sheriff  seize  theni,  by  which  he  lost  the 
*  benefit  and  profit  of  his  writ,  &c.  And  in  this  case  these 
pointa  were  resolved ; — 

1.  That  the  house  of  every  one  is  to  him  as  his  (a)  castle  (^)  3  Inat  162. 

•'  "^  ^  Cr.  El.  753. 

andfbrtress,  as  weUJbr  his  defence  against  infury  andviolence^  2  Co.  32.  a. 
as  for  his  repose ;  and  although  the  life  of  man  is  a  thing  3  q^^  {^  ^ 
precious  and  favoured  in  law ;  so  that  although  a  man  kills  V'S^'  ^\\l' 
another  in  his  defence,  or  kills  (h)  one  per  inforturC^  without  8uof.Cor.i4.b. 
any  intent,  yet  it  is  felony,  and  In  such  case  he  shall  forfeit  L  HaiVa  pi. 
hif  goods  and  chattels,  for  the  great  regard  which  the  law  cor  ff'^^ie^d 
has  to  a  man^s  life ;  but  if  thieves  come  to  a  man's  (c)  house  0^)  ^  i"*^  ^6* 
to  rob  him,  or  murder,  and  the  owner  or  his  servants  kill  Cor.i92.3E.3' 
any  6[  the  thieves  in  defence  of  himself  and  his  house,  it  is  Br.'cor.  100? 
not  felony,  and  he  shall  lose  nothing,  and  therewith  agree  Ioh'r****^!^' 
3  Eliz.  3  ;  Coron.  303  and  305  ;  and  26  Ass.  pi.  28.     So 
U  is  Jtdd  in  21  H.  7.  39 ;  every  one  may  assemble  hisjriends 
and  neighbours  (d)  to  defend  his  funise  against  violence  :  but  (<0  H  Co.82.  b. 
he  cannot  assemble  them  to  go  with  him  to  the  market  (e)  21  H??!  39.  a. 
or  eLsewhere  for  his  safeeuard  airainst  violence :  and  the  Jj'*'^????!?" 

°  °  2Iiist.l61,l62. 

reason  of  all  this  is,  because  domus  sua  cuigue  est  tutissimum  {e)\\  Co. 82.  h. 

_^     .  lttoll.R«p.l8-2. 

2.  //  was  resolved^  when  any  house  is  recovered  by  any  real 
adion,  or  by  ejecf^finmey  the  sheriff  may  break  the  house  and 
deUver  the  seisin  or  possession  to  the  demandant  or  plaintiffs  for 
the  words  of  the  writ  are,  habere  facias  seisinamy  or  pos- 
sessionem^  Sfc.^  and  after  judgment  it  is  not  the  house,  in 
right,  and  judgment  of  law,  of  the  tenant  or  defendant. 

3.  In  aU  cases  when  Hie  King  (/)  is  party,  the  sheriff  (if  if)  Benl.  112. 
the  doors  he  not  open)  may  break  the  party's  house,  either  to  Cr.Ei.968,909. 
arrest  him,  or  to  do  other  execution  of  the  king's  process,  if  Ydv.T8^'29^* 
offierwise  he  cannot  enter.     But  before  he  breaks  it,  he  ouaht  to  ^^'  ^*''-  ^^^» 

.  .  *'  9  -^  538.3In»t.l61. 

n^i/y  the  cause  of  his  coming,  and  to  make  request  to  open  the  Dy.  36.  pi.  40. 
doors  ;  and  that  appears  well  by  the  statute  of  Westmin-  4  inst."  177! 
rter,  1,  c  17,  (which  is  but  an  affirmance  of  the  common  i?T^***^Ao^i*oo^ 

^  2Jonc8233,234. 

law)  as  hereafter  appears,  for  the  law  without  a  default  in  ^  i^o^*  ^i- 

13  K.  4.  da 

the  owner  abhors  the  destruction  or  breaking  of  any  house 
(which  is  for  the  habitation  and  safety  of  man)  by  which 
great  damage  and  inconvenience  might  ensue  to  the  party. 


40 — 41  *    .  sematne's  cask. 

when  no  default  is  in  him ;  for  perhaps  he  did  not  know  of 

the  process,  of  which  if  he  had  notice,  it  is  to  be  presumed 

that  he  would  obey  it ;  and  that  appears  by  the  book  in 

(a)  YeW.  29.     18  Eliz.  2  (a),  Execut.  252,  where  it  is  said  that  the  kinafs 

5  Co.  92.  U.  >■   "  »  a 

Cr.  El.  909.      officer  who  comes  to  do  execution,  &c.,  may  open  the  doors 

Moor  668.         which  *  are  shut,  and  break  them,  if  he  cannot  have  the 

keys;  which  proves  that  he  ought  first  to  demand  them. 

(6)  4  Inst.  177.  7  Eliz.  3.  {h)  16.     J.  beats  R.  so  as  he  is  in  danger  of 

death,  J.  flies  and  thereupon  hue  and  cry  is  made,  J. 

retreats  into  the  house  of  T.,  they  who  pursue  him,  ifAe 

house  be  kept  and  defended  with  force  (which  proves  that 

first  request  ought  to  be  made),  may  lawfully  break  the 

house  of  T.,  for  it  is  at  the  king^s  suit.  27  Ass.  p.  66.    The 

(o)  Br.  Distress  king^s  bailiff  may  distrain  for  issues  (c)  in  a  sanctuary.  27 

pass  151.  (28)  Ass.  p.  35.     By  force  of  a  capias  on  an  indictment  of 

(d)  Fitz.  TrcB-  trespass  the  sheriff  may  (d)  break  his  house  to  arrest  him  ; 

TresposB  248.     but  in  such  case,  if  he  breaks  the  house  when  he  may 

enter  without  breaking  it,  (that  is,  on  request  made,  or  if 

he  may  open  the  door  without  breaking,)  he  is  a  trespasser. 

41  Ass.  15.     On  issue  joined  on  a  traverse  of  an  office  in 

Chancery,    Venire  facias  was  awarded  returnable  in  the 

(f )  ^'"•jfj^'j?^"  King'^s  Bench,  without  mentioning  non  (e)  omittas  propf 

Br.  Franchise     dliquam  lihertot  I  yet,  forasmuch  as  the  king  is  party,  the 

102.  Fitz.  Pre.  "^^  ^^  itself  is  71071  omittos  propf  aliquam  libertai.     9  Eliz. 

m  J3R49  a.  ^'  ^  »  ^^*  ^^^  felony  (/)  or  suspicion  of  felony,  the  king^s 

Fiiz.  Bar.  110.    officer  may  break  the  house  to  apprehend  the  felon,  and 

4  Iiipt.  177.  Iff  •%     i>         \  iii»«. 

1  Buistr.  146.    that  for  two  reasons:  1.  for  the  commonwealth,  for  it  is 

2  BuUtr.  61.      f^j.  ^j^^  commonwealth  to  apprehend  felons.     2.  In  every 

felony  the  king  has  interest,  and  where  the  king  has 
interest,  the  writ  is,  non  omittas  propter  aliquam  libertatem  ; 
and  so  the  liberty  or  privilege  of  an  house  doth  not  hold 
against  the  king. 
{g)  1  Brown  50.       4.  In  all  cases  when  the  door  is  (ff)  open  the  sheriff  may  enter 

Cr.  Jac.  486.  ,,  -_  .  i./»  ».  ..  ^ 

the  house^  and  do  execution^  at  t/ie  suit  of  any  siubject^  either  of 
the  body,  or  of  the  goods ;  and  so  may  the  lord  in  such  case 
(h)  Br.  Tres-  ^ntcr  the  house  (A)  and  distrain  for  his  rent  or  service,  88  Hen. 
Er  w  26.  ®-  26.  a.  8  Eliz.  2  Distr.  21,  &  33  Eliz.  3.  Avow.  256 ;  the 
(t)  Br.  Disseisor  ^^^^  may  distrain  in  the  house,  although  lands  are  also  held 
286  *^^  ^^^"^  ^^  "^^^^^  ^^  ^^y  distrain.    Vide  29  (i)  Ass.  49.  But  the  great 
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^nation  in  this  case  vhu^  if  by  fires  of  a  Capias  or  Fieri 

facias  at  the  suit  of  the  party  the  sheriff,  after  request  made  to 

open  the  dooTj  and  denial  made^  might  break  the  defendants 

house  to  do  execution  if  the  door  be  not  opened.    And  it  was 

objected,  that  the  sheriff  might  well  do  it  for  divers  causes. 

1.  Because  it  is  by  process  of  htw ;  and  it  was  said,  that  ^^^^  290. 

it  would  be  granted  on  the  other  side,  that  a  house  is  not  a 

liberty ;  for  if  a  Fieri  facias  or  a  Capias  be  awarded  to  the 

sheriff  at  the  suit  of  a  conunon  person,  and  he  makes  a 

*  mandate  to  the  bailiff  of  a  liberty  who  has  return  of  writs, 

who  nullum  dedit  respons,  in  that  case  another  writ  shall 

issue  with  non  omittas  propter  aliquam  libertatem  ;  yet  it  will 

be  said  on  the  other  side  that  he  shall  not  break  the 

defendant's  house,  as  he  shall  do  of  another  liberty ;  for  Cro.  Jac.  555. 

whereas  in  the  county  of  Suffolk  there  are  two  liberties, 

one  of  St.  Edmund  Bury  and  the  other  of  St.  Etheldred 

of  EUy,  suppose  a  Capias  comes  at  the  suit  of  A.  to  the 

flheriff  of  Suffolk  to  arrest  the  body  of  B.,  the  sheriff  makes 

a  mandate  to  the  bailiff  of  the  liberty  of  St,  Etheldred,  who 

makes  no  answer,  in  that  case  the  plaintiff  shall  have  a  writ 

of  non  omittaSy  and  by  force  thereof  he  may  arrest  the 

defendant  within  the  liberty  of  Bury,  although  no  default 

was  in  him.     2.  Admitting  it  be  a  liberty,  the  defendant 

himself  shall  never  take  advantage  of  a  liberty :  as  if  the 

bailiff  of  a  liberty  be  defendant  in  any  action,  and  process 

<rf  Capias  or  Fieri  facias  comes  to  the  sheriff  against  him, 

the  sheriff  shsdl  execute  the  process  against  him ;   for  a 

liberty  is  always  for  the  benefit  of  a  stranger  to  the  action. 

3.  For  necessity  the  sheriff  shall  break  the  defendant's 

house  after  such  denial  as  is  aforesaid,  for  at  the  common 

law  a  man  should  not  have  any  execution  for  debt,  but  only 

of  the  defendant's  goods.    Suppose  then  the  defendant 

would  keep   all  his  goods  in  his  house,   the  defendant 

himself,  by  his  own  act,  would  prevent  not  only  the  plaintiff 

of  his  just  and  true  debt,  but  there  would  also  be  a  great 

imputation  to  the  law,  that  there  should  be  so  great  a  defect 

in  it,  that  in  such  case  the  plaintiff  by  such  shift  without  5Co.  9L  b. 

any  default  in  him  should  bo  barred  of  his  execution.     And   ^r*^pi^  409 

the  book  of  18  Eliz.  2.  (a\  Execut.  252,  was  cited  to  o.Tk-ni  121. 

^   ^  '  Sefj  18  E.  4.  4. 

contra. 
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prove  it,  where  it  is  said^  that  it  is  not  lawful  for  any  one  to 
disturb  the  king^s  officer  who  comes  to  execute  the  king^a 
process ;  for  if  a  man  might  stand  out  in  such  manner,  » 
man  would  never  have  execution,  but  there  it  appears  (aa 
has  been  said)  that  there  ought  to  be  request  made  before 
the  sheriff  breaks  the  house.  4.  It  was  said,  that  the  sheriffii 
were  officers  of  great  authority,  in  whom  the  law  reposed 
great  trust  and  confidence,  and  are  to  be  of  sufficiency  to 
answer  for  all  wrongs  which  should  be  done ;  and  they  had 
custodUxm  comitatumf  and  therefore  it  should  not  be  pre- 
sumed that  they  would  abuse  the  house  of  any  one,  by 
colour  of  doing  their  office  in  execution  of  the  hinge's  writs, 
Tho  rcsoiadon    •  agaiust  the  duty  of  their  office,  and  their  oath  also.     Bmt 

of  the  court.  ^  -»       iv*  i 

it  was  resolved^  that  itis  not  lawfid  for  the  sheriff  {on  rejvesi 
(a)  I  Jonet429,  made  and  denial)  at  the  smt  of  a  (a)  common  person^  to  break 
50.lBul8ti^^46.  ^^  defendants  house^  sc.  to  execute  any  process  at  the  suit  of 
o'seni  m  ony  subject;  for  thence  would  follow  great  inconvenience^ 
4  lost.  177.  that  men  as  well  as  in  the  night  (6)  as  in  the  day  should 
36.  pL  41.  have  their  houses  (whidi  are  their  castles)  broke,  by  colour 
^xTq^^zi  ^h^i^^f  great  damage  and  mischief  might  ensue ;  for  by 
588.Gr.Ei.908,  colour  thereof,  on  any  feigned  suit,  the  house  of  any  man. 
Hob.  62, 263,  at  any  time,  might  be  broke  when  the  defendant  might  be 
11  Go.  82.°  arrested  elsewhere,  and  so  men  would  not  be  in  safety  or 
Maroh.  34.        quiet  iu  their  own  houses.    And  although  the  sheriff  be  an 

18  £«•  4.  4.  a. 

Br.  Kzeca.  100.  officer  of  great  authority  and  trust,  yet  it  appears,  by  expe- 

390.  '^'^'      rience,  that  the  king'^s  writs  are  served  by  baili£&,  persons 

gV  Jw^so^  ^  ^^  ^tiS^  or  no  value :  and  it  is  not  to  be  presumed,  that  all 

486.  the  substance  a  man  has  is  in  his  house,  nor  that  a  nuui 

Hale's  pi.  Gor.'  would  losc  his  liberty,  which  is  so  inestimable,  if  he  haa 

45.  Owen  68.    guffi^ieQ^  to  satisfy  his  debt.    And  all  the  said  books,  which 

prove  that  when  the  process  concerns  the  king,  the  sheriff 

may  break  the  house,  imply  that  at  the  suit  of  the  party 

the  house  may  not  be  broken :  otherwise  the  addition  (at 

the  suit  of  the  king)  would  be  frivolous.    And  with  this 

(o)  13  R. 4.9.  a.  resolution  agrees  the  book  in  (c)  13  Eliz.  4.  9,  and  the 

Fite*  Bar  uo    ^^P^^s*  difference  there  taken  between  the  case  of  felony, 

4  Inst.  177.       which  (as  has  been  said)  concerns  the  commonwealth,  and 

(")  Gro.  Eliz.  .A  «.  i«i*i*i  •!• 

909.  YeiT.  29.  the  suit  of  any  subject,  which  is  for  the  particular  mterest 
?oo.^r~TS.  of  the  party,  as  there  it  is  said.     In  (d)  18  Eliz.  4.  4,  a. 

309. 
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by  Littleton  juid  all  his  companioofl  it  is  resolved,  that 

the  oheriff  caimot  break  the  defimdant's  house  by  force 

ef  a  Fieri  faeioi^  but  he  is  a  trespasser  by  the  breaking,  and 

yet  the  execution  which  he  then  doth  in  the  house  is  good. 

And  it  was  said,  that  the  said  book  of  (a)  18  Elix.  2,  was  (a)I8B.  2.Ex. 

but  a  short  note»  and  not  any  case  judicially  adjudged,  and  29.  Moor  668. 

•     •  •      Cr   El   909 

it  doth  not  appear  at  whose  suit  the  case  is  intended,  but  it  5  ^,gi  y^' 
is  an  observation  or  collection  (as  it  seems)  of  the  reporter.  ^-  ^ 
And  if  it  be  intended  of  a  Qrio  lb)  mimuj  or  other  action  (&)  Piowd. 

208   & 

in  which  the  king  is  party,  or  is  to  have  benefit,  the  book  2  show.  87. 
is  good  law. 

5.  It  was  reMctoed^  ihat  the  house  of  any  one  is  not  a  castle  or 

pnxUege  but  for  himself  and  shall  not  extend  to  protect  any  (c)  W  Cr.CMr.54  4. 

person  whoJUes  to  his  hause^  or  the  goods  of  any  other  which 

art  bromght  and  conveyed  into  his  hotiscj  to  prevent  a  lawful 

^exeadiony  andtoescape  the  ordinary  process  of  law  ;  fmr  the 

prbrikye  of  his  house  extends  only  to  him  and  his  family,  and 

to  his  awn  proper  yoodsj  or  to  those  which  are  lawfully  and 

wiihomt  fraud  and  covin  there  ;  and  therefore  in  such  cases, 

after  denial  on  request  made,  the  sheriff  may  break  the  house; 

snd  that  is  proved  by  the  statute  of  West.  1.  c.  (rf)  17,  by  il^«^,'"*- *^- 

which  it  is  declared,  that  the  sheriff  may  break  an  house  or 

castle  to  make  replevin,  when  the  goods  of  another  which  he 

has  distrained  are  by  him,  i.  e.  conveyed  to  his  house  or  The  dittnuntr. 

castle,  to  prevent  the  owner  to  have  a  replevin  of  his  goods ; 

which  act  is  but  an  affirmance  of  the  common  law  in  such 

points.     But  it  appears  there,  that,  before  the  sheriff  in 

inch  case  breaks  the  house,  he  ought  to  demand  the  goods 

to  be  delivered  to  him :  for  the  words  of  the  statute  are, 

'*  after  that  the  cattle  shall  be  solemnly  demanded  by  the 

sherifib,  &C.'''' 

6.  It  was  resolved,  admitting  that  the  sheriff  after  denial 
made  might  have  broke  the  house,  as  the  plaintiff's  counsel 
pretend  he  might,  then  it  follows  that  he  has  not  done  his 

(f)  duty,  for  it  doth  not  appear,  that  he  made  any  request  («)  Stile  447. 
to  open  the  door  of  the  house.    Also  the  defendant,  as  this 
case  is,  has  done  that  which  he  might  well  do  by  the  law, 
tdl.  to  shut  the  door  of  his  own  house. 
Lastly,  the  general  allegation,   (f)  premissorum  nan  (/)  Hard.  2. 

1  Mod.  Rfp. 
286. 
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iffnaru8^  was  not  sufficient  in  this  case,  where  the  notice  of 
the  promises  is  so  material ;  but  in  this  case  it  ought  to 
have  been  certainly,  and  directly,  alleged;  for,  without 
notice  of  the  process  of  law,  and  of  the  coming  of  the  sheriff 
with  the  jury  to  execute  it,  the  shutting  of  the  door  of  his 
own  house  was  lawful.  And  judgment  was  given  against 
the  plaintiff. 


Although  the  sheriff,  as  appears 
from  this  case,  may  justify  (after 
request  made)  the  breaking  open 
the  doors  of  a  third  person^'s  house 
in  order  to  execute  the  process  of 
the  law  upon  the  defendant,  or  his 
property,  removed  thither  in  order 
to  avoid  an  execution,  still  he  does 
so  at  his  peril ;  for,  if  it  turn  out 
that  the  defendant  was  not  in  the 
house,  or  had  no  property  there, 
he  is  a  trespasser.  Johnson  v. 
Leighy  1  Marsh.  565,  6  Taunt.; 
Ratcliffe  V.  BurUm,  3  B.  &  P.  229, 
explained  in  Hutchinson  v.  Birch^ 
4  Taunt.  627 ;  Com.  Dig.  Execu- 
tion, C.  5.  See  White  v.  JVilshire, 
Palm.  52 ;  2  Rolle,  138 ;  Biscop 
v.  mtite,  Cro.  Eliz.  759  ;  and 
judgment  in  Cooke  v.  Birt,  5 
Taunt.  769.  But  his  right  to  enter 
the  defendant's  own  house  does 
not  depend  on  any  such  contin- 
gency, for  that  is  the  most  natural 
place  for  the  defendant  or  his 
goods  to  bo.  And  on  the  same 
principle,  where  there  is  a  judg- 
ment against  an  administratrix  de 
bonis  testatoris,  and  she  marries, 
the  sheriff  may  enter  her  husband^s 
house  to  search  for  the  goods  of 
the   testator.      Cooke  v.    Birt^   5 


Taunt.  *  771 ;  and,  although  the 
sheriff  must  not  break  open  the 
outer  door  of  the  defendant's 
house  in  order  to  execute  the  pro- 
cess (see  Kerbey  v.  Denbey^  1  M.  & 
W.  336),  yet,  having  obtained 
admission  to  the  house,  he  may 
justify  the  afterwards  breaking 
open  inner  doors  in  order  to 
execute  the  process,  as  he  may 
cupboards,  trunks,  &c.  Lee  v. 
Gamely  Cowp.  1 ;  R.  y.  Bird,  2 
Show.  87 ;  Hutchinson  v.  Birchy  4 
Taunt.  619 ;  see  Ratcliffe  v.  Bur- 
tony  3  B.  &  P.  223.  And  the 
maxim,  that  ^'a  man's  house  is 
his  castle,''  only  extends  to  his 
dwellinff'house ;  therefore,  a  bam 
or  outhouse,  not  connected  with 
the  dwelling-house,  may  be  broken 
open.  Penton  v.  BrownCy  1  Sid. 
181,  186.  And  if  the  defendant, 
after  being  arrested,  escape,  the 
sheriff  may  break  open  either  his 
own  house,  or  that  of  a  stranger, 
for  the  pui*pose  of  retaking  him. 
Anon.  6  Mod.  105,  Lofft  390; 
vide  Lloyd  v.  Sandilands^  8  Taunt. 
250.  It  is  above  stated  that  the 
sheriff  cannot  justify  breaking 
open  the  outer  door  of  a  stranger's 
house,  unless   it  prove  that   the 
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defi»idant  or  his  goods  are  actually 
there;    if  they  be  not  there  he 
will  be  a  trespasser.    This  doctrine 
has  been  carried  still  farther :  for 
it  has  been  thought  that  he  cannot, 
even  though  he  may  have  grounds 
for  suspicion,  justify  entering  the 
dwelling-house  of  a  third  person, 
although  he  break  no  door,  unless 
it  prove  in  the  event  that  the 
defendant  or  his  goods  were  actu- 
ally therein.     In  Cooke  v.  Birt^  5 
Taunt.  765,  DaUas,  J.,  says,  ''  the 
sheriff  may  enter  the  house  of  a 
stnmger  if  the  door  be  open ;  but 
it  is  at  his  peril  whether  the  goods 
be  found  there  or  not ;  if  they  be 
not,  he  is    a   trespasser."     The 
expressions  of  Gibbs^  C.  J.,  are  to 
the  same  effect.     In  Johnson  v. 
LtigK  €  Taunt.  245,  in  trespass 
for  breaking    and    entering    the 
{rfaintiff's  house,  and  breaking  the 
hmer  doors,  locks,  &c.,  the  defend- 
ant, as  sheriff,  justified  entering 
under  a  testatum  capias^  against 
T.  Johnson,  the  outer  door  being 
open,  and  there  being  reasonable 
and  sufficient  cause  to  suspect  and 
believe,   and  the   defendant  sus- 
pecting   and   believing,   that    T. 
Johnson  was  in  the  house.    On 
demurrer,  Gibhs^  C.  J.,  said,  ^^  In 
Hutchinson  y.  Birch^  4  Taunt.  619, 
the  goods  were  in  the  house,  here 
the  defendant  only  avers  a  sus- 
picion that  T.  Johnson  was  in  the 
faoBse;   I  protest  that  the  court 
have  not  decided  this  point,  or 
dropt,  in  the  case  of  Hutchinson  v. 
BitcIl,  anything  which  favours  the 
opinion,  that  it  may  not  go  abroad 


to  the  world  that  we  have  so 
decided.^  Leave  was  given  to 
amend  the  plea.  However  it  is 
apprehended  that  circumstances 
might  exist,  under  which  tho 
sheriff  would  be  justified  in  enter- 
ing the  house  of  a  stranger  on 
suspicion,  though  the  defendant 
were  not  actually  there.  Sup- 
posing, for  instance,  that  tho 
defendant  were  on  a  visit  with 
the  stranger,  the  dwelling-house 
of  the  stranger  would  seem  to  be, 
pro  tempore^  the  defendant's  dwell- 
ing-house, so  as  to  entitle  the 
sheriff  to  enter  it ;  upon  the  prin- 
ciple on  which  Cooke  v.  Birt  was 
decided,  namely,  that  of  its  being 
the  place  where  it  would  be  natural 
to  expect  the  defendant,  or  his 
goods,  to  be.  I  have  seen  a  plea 
framed  on  that  idea,  and  indeed 
tho  point  is  virtually  so  ruled  by 
Sheere  v.  Brookes,  2  H.  Bl.  120, 
where  it  was  held,  that,  when  the 
defendant  resided  in  tho  house  of 
a  stranger,  the  bail  above  might 
justify  entering  it  in  order  to  seek 
for  him,  the  outer  door  being  then 
open;  for, said  Lord  Loughborough^ 
"  I  see  no  difference  between  a 
house  of  which  he  is  solely  pos- 
sessed, and  a  house  in  which  he 
resides  with  the  consent  of  an- 
other." It  seems  to  follow  from 
this,  that,  as  a  house  in  which  the 
defendant  habitually  resides  is  on 
the  same  footing  with  respect  to 
executions  as  his  own  house,  the 
sheriff  would  not  be  justified  in 
breaking  the  outer  door  of  such  a 
house,  even  after  demand  of  ad- 
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mittance  and  refusal.  There  may, 
perhaps,  be  another  case  in  which 
the  sherifF  might  justify  entering 
the  honse  of  a  stranger,  upon  bare 
suspicion,  viz.  if  the  stranger  were 
to  use  fraud,  and  to  inveigle  the 
sheriff  into  a  belief  that  the  de- 
fendant was  concealed  in  his  house, 
for  the  purpose  of  favouring  his 
escape,  while  the  officers  should 
be  detained  in  searching,  or  for 
any  other  reason,  it  might  be  held 
that  he  could  not  take  advantage 
of  his  own  deceit  so  as  to  treat 
the  sheriff,  who  entered  under  the 
false  supposition  thus  induced,  as 
a  trespasser;  or,  perhaps,  such 
conduct  might  be  held  to  amount 
to  a  licence  to  the  sheriff  to  enter. 
See  Price  v.  Hanoood^  3  Camp. 
108;  Walker  v.  Wilbughby,  6 
Taunt.  530;  and  an  anonymous 
case  in  Chitt/s  Gen.  Prac.  of 
Law,  1st  Edit.  vol.  3,  p.  354,  n.  x. 

The  distinction  taken  in  this  case 
*  between  process  at  the  suit  of 
the  king  and  that  of  an  individual, 
b  recognised  in  Burdett  v.  Abbott^ 
14  East,  157  ;  Latmock  v.  Broum, 
2  B.  &  A.  592;  2  Hale,  P.  C. 
117;  Foster  on  Homicide,  p.  820. 

It  is  laid  down  in  the  text,  that, 
before  the  sheriff  breaks  the  outer 
door  of  a  stranger^s  house,  in 
those  cases  in  which  he  has  a 
right  to  do  so,  he  ought  to  demand 
admission;  and  this  is  also  neces- 
sary when  he  breaks  open  the  de- 
fendant's own  doors  in  order  to 
execute  the  process  of  the  crown, 
Launock  v.  Broum,  2  B.  &  A. 592; 
even  in  case  of  felony,  Hale,  2  P. 


C.  117 ;  Foster  on  Homicide,  p. 
320;  or,  in  order  to  retake  the 
defendant  after  an  escape;  see 
Genner  v.  Sparks,  1  Salk.  79 ;  6 
Mod.  173 ;  White  v.  Wilshire,  2 
RoUe's  Rep.  138.  But  though  it 
was  considered  in  Ratdiffe  v.  Sur- 
^on,  3  B.  &  P.  223,  that  admission 
should  be  demanded  before  break- 
ing an  inner  door,  the  oontary  was 
decided  in  Hutchinson  v.  Birchy  4 
Taunt.  619. 

The  law  upon  this  subject  is  so 
well,  and,  at  the  same  time,  briefly 
summed  up  by  Sir  Michael  Fostery 
in  his  Discourse  of  Homicide,  pp. 
319,  20,  that  I  cannot  forbear 
inserting  his  account  of  it  in  his 
own  words,  it  is  as  follows : — 

*'  The  officer  cannot  justify 
breaking  open  an  outward  door 
or  window  in  order  to  execute 
process  in  a  civil  suit,  if  he  do  he 
is  a  trespasser.  But  if  he  findeth 
the  outward  door  open,  and  en- 
tereth  that  way,  or  if  the  door  is 
opened  to  him  from  within,  and 
he  entereth,  he  may  break  open 
inward  doors  if  he  findeth  that 
necessary  in  order  to  execute  hu 
process. 

'*  The  rule,  that  *  every  man's 
house  is  his  castle,*  when  applied  to 
arrests  in  legal  process,  hath  been 
carried  as  far  as  the  true  prin- 
ciples of  political  justice  will 
warrant;  perhaps  beyond  what« 
in  the  scale  of  sound  reason  and 
good  policy,  they  will  warrant. 
But  this  rule  is  not  one  of  those 
that  will  admit  of  any  extension  ; 
it  must,  therefore,  as  I  have  before 
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hinted,  be  confined  to  the  breach 
of  windows,  and  outward  doors, 
intended  for  the  security  of  tho 
house  against  persons  from  without 
endeavouring  to  break  in. 

"  It  must  likewise  be  confined 
to  a  breach  of  the  house  in  order 
to  arrest  the  occupier,  or  any  of 
his  faoiily,  who  have  their  domicile, 
their  ordinary  residence,  there ; 
fior,  if  a  stranger,  whose  ordinary 
residence  is  elsewhere^  upon  a  pur- 
suit taketh  refuge  in  the  house  of 
another,  this  is  not  his  castle,  he 
einnot  claim  the  benefit  of  sanc- 
tuary in  it. 

^^  The  rule  is  likewise  confined 
to  eases  of  arrests,  in  the  first 
instance  J  for,  if  a  man,  being 
lepJlj  arrested  (and  lajring  hold 
of  the  prisoner  and  pronouncing 
the  words  of  arrest  is  an  actual 
amst),  escapes  from  the  officer 
and  takes  shelter,  though  in  his  own 
housej  the  officer  may,  upon  fresh 
tnit,  break  open  doors  in  order  to 
retake  him;  having  first  given 
due  notice  of  his  business  and 
demanded  admission,  and  been 
refused. 

^^  And  let  it  be  remembered  that 
not  only  in  this,  but  in  every  case 
ihere  doors  may  be  broken  open 
in  order  to  arrest,  whether  in  cases 
eriminal  or  civil,  there  must  be 
nch  notification,  demand,  and 
icfusal,  before  the  parties  con- 
cerned proceed  to  that  extremity. 


"  The  rule  already  mentioned 
must  also  be  confined  to  the  case 
of  arrest  upon  process  in  civil 
suits;  for,  where  a  felony  hath 
been  committed,  or  a  dangerous 
wound  given,  or  even  where  a 
minister  of  justice  comes  armed 
with  process  founded  on  a  breach 
of  the  peace,  the  party's  own 
house  is  no  sanctuary  for  him; 
doors  may,  in  any  of  these  cases, 
be  forced;  the  notification,  de- 
mand, and  refusal  before-men- 
tioned having  been  previously 
made.  In  these  cases,  the  jealousy 
with  which  the  law  watches  over 
the  public  tranquillity  (a  laudable 
jealousy  it  is),  the  principles  of 
political  justice,  I  mean  the  justice 
which  is  due  to  the  community, 
ne  mdUficia  remaneant  impwfdta^  all 
conspire  to  supersede  every  pre- 
tence of  private  inconvenience,  and 
oblige  us  to  regard  the  dwellings 
of  malefactors,  when  shut  against 
the  demands  of  public  justice,  as 
no  better  than  the  dens  of  thieves 
and  murderers,  and  to  treat  them 
accordingly.  But  bare  suspicion 
touching  the  guilt  of  the  party 
will  not  warrant  a  proceeding  to 
this  extremity,  though  a  felony 
has  been  actually  committed,  un- 
less the  officer  comes  armed  with 
a  warrant  from  a  magistrate, 
grounded  on  such  suspicion. 
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4*11)^96?'^*  PASCIL  26  ELIZ.^IN  THE  KING'S  BENCH. 

2  Brownl.  255. 

(6)P1owd.  9  b.  [rbportbd  8  com,  32.] 

the  Register  U 
fidse  printed, 

acilicety  DistTBc-  Liability  of  Innkeepers, 

tione  pro  sub- 

F*N°  B*  94  a.  ^^  ^*®  resolved,  per  totam  curiam^  that  if  a  (a)  man  comes 
&  b.  Book  of     to  a  common  inn,  and  delivers  his  horse  to  the  hostler,  and 

Entries,  tit.  .  .        , 

Hosteler,  f.  966  requires  him  to  put  him  to  pasture,  which  is  done  accord- 

fk.  X??      1    And 

29. 3  keb.  73.  ^^glji  ^ud  the  horso  is  stolen,  the  innholder  shall  not  answer 
P{^n^fi^«H*  1    for  it ;  for  the  words  of  the  writ,  which  lieth  against  the 

(«)lRoll.2.d  1  '  o 

Dr.  &  Stud.  hostler  are.  Cum  secundum  legem  et  consuetud'  refftd  nostri 

(d)  Fitz.  Hosted  AtiffUcB  (b)  hospitotores  qui  hospitia  con!  tenent  ad  hospitandos 
iuMe  Ca^*^  68^  AoiwiW*  per  partes  ubi  hujusmodi  hospitia  existunt  transeun- 

(e)  22  Hen.  6,  tes*  et  in  eisdem  hospitantes^  eorum  bona  et  caiaUa  infra  hospitia 

38  b.  Fitz.  Hos-    ...  .  .     .  *^ 

teler  1.  Br.  Ac-  iUa  cxistcntia  absque  subtractione  seu  amissione  custodire  die  et 
uon  sur  e  ue,  ^^^^  tencntur^  ita  quod  pro  defectu  hujusmodi  Iwspitatorum 
(/)Pite.Ho8to-  gg^  servientium  suorum  hospitibus  hujusmodi  damnum   non 

ler,4.Br.  Action  ^  ^  •' 

sur  le  Case,  28.  eveniot  ullo  modo^  quidam  malefactores  quendam  equum  ipsius 
Statute,  39.  ^-  precii  405.  infra  hospitium  ejusdem  B,  Sfc,  inventum^  pro 
lfrleCi^^4?.  ^^fi^^^  V^^  ^'  ceperunty  ^c.  Vide  Begistr.fol  105,  inter 
Br.  General       Brevia  de  Tronsgr'*  and  F.  N.  B.  94,  a.  b.,  by  which  original 

Brief,  16.  Fitz.  .,.,.,  ,  ,  ii>i 

Hosteler,  5.  writ  (which  18  IB  such  casc  the  ground  of  the  common  law) 

sur  le  Case)  86.  ^  ^^^  cascs  conccming  hostlers  may  be  decided.     For, 

^™g ^2^-    ^  ^'  ^^  ought  to  be  a  (c)  common  inn  ;  for  if  a  man  be  lodged 

(i)  Fitz.  Hoste-  with  another  (who  is  not  an  innholder)  upon  request,  if  he 

tionsarie'case,  be  robbcd  in  his  house  by  the  servants  of  him  who  lodged 
15.    Statbaiu     jjjjj^  qj.  ^^y  Q^her,  he  shall  not  answer  for  it;  for  the 

Action  sur  lo  •'  ' 

Case,  6.  words  are  hospitatores  qui  conC  hospitia  tenent^  Spc,     And  so 

SKiTss.  are  the  books  in  (rf)  22  Hen.  6,  21.  b.  (e)  38.  (/)  2  Hen. 

(/)  D^er,*  168,     ^-  "^^  ^'  ^^    ^^  ^^"-  ^'  ^^'  *'  ^'  W    ^^  AsS.  pL  17.  (t)    42 

pi.  52.    1  And.  EHz.  3. 11.  a.  10  El.  {k)  Dyer,  266  ;  5  Mar.  Dyer,  158  (/). 

73.  lRoll..%4. 
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And  the  writ  need  not  mention  that  the  defendant  keeps 
eammvne  kospitium,  for  the  words  of  the  writ  in  the  *  Register 
are,  infra  hospitium  efusdem  B,^  but  it  is  to  be  so  intended 
in  the  writ ;  for  the  recital  of  the  writ  is,  hospitatores  qui 
eammunia  hospitia  tenent,  Sfc.  and  the  one  part  ought  to 
agree  with  the  other,  and  the  latter  words  depend  on  the 
other,  and  the  plaintiff  ought  to  declare  that  he  keeps  com- 


hospUimn:  and  so  the  said  books  in  (a)  22  Hen.  6,  (a)Aiitea,32.a. 
21.  (A)  11  Hen.  4,  45.  a.  b.  40  Eliz.  Dyer  (c)  266,  &e.  are  Br.  AcUon  wlr  * 
weu  reconcuea.  ^^j  l  ^^^^  ^  3^ 

2.  The  words  are,  ad  hospiiandos  homines  per  partes  ubi  Action  tur  le 
hgmmodi  hospitia  existunt  transeunteSy  et  in  eisdem  hospitantes;  Gen.'  Brief,  16. 
by  which  it  appears  that  common  inns  are  instituted  for  (cpyer'm??!! 
passengers  and  wayfaring  men  ;  for  the  Latin  word  for  an  ^-  ^  ^®**-  ^^• 
inn  is,  diversarium,  because  he  who  lodges  there  is  quasi 

Hveriens  se  a  via  ;  and  so  diversoriolum.     And  therefore,  if 

a  (d)  neighbour,  who  is  no  traveller,  as  a  friend,  at  the  (<')iRoll.3E.4. 

request  of  the  innholder  lodges  there,  and  his  goods  be 

rtolen,  &c.  he  shall  not  have  an  action  ;  for  the  writ  is  ad 

iotpiiandos  homines,  4*c.  transeuntes  in  eisdem  hospitantes^  Sfc, 

3.  The  words  are,  eorum  bona  et  catalla  infra  hospitia  ilia 
exisUntia,  Jjfc.  So  that  the  innholder,  by  law,  shall  answer 
for  nothing  that  is  out  of  his  inn,  but  only  for  those  things 
which  are  infra  hospitium.  And  because  the  horse,  which 
at  the  request  of  the  owner  is  put  to  pasture,  is  not  infra 
hospitium^  for  this  reason  the  innholder  is  not  bound  by 
law  to  answer  for  him,  if  he  be  stolen  out  of  the  pasture ; 
for  the  thing  with  which  the  hostler  shall  be  charged  ought 

to  be  infra  hospitium  ;  and  therewith  agree  the  book  in  {e)  («)  l  Roll.  4. 

11  Hen.  4,  45.  a.  b.  22  Hen.  6,  21,  b.  42   Eliz.   3,  11. 

a.  b.  42  Ass.  pi.  17.,  where  Knivet,  C.  J.,  saith,  that  the 

innholder  is  bound  to  answer  for  himself,  and  for  his  family, 

of  the  chambers  and  stables,  for  they  are  injra  hospitium  : 

md  with  this  resolution  in  this  point  agreed  the  opinion  of 

the  Justices  of  Assize  (viz.  the  two  Chief  Justices,  Wraj/ 

uA  Anderson)  in  the  county  of  Suffolk  in  Lent  vacation,  26 

Elii.  that  if  an  ( /)  innholder  lodges  a  man  and  his  horse,  (/)  i  Roll.  3, 4. 

,  .ii  li  j^  Leon.  96. 

and  the  owner  reqmres  the  horse  to  be  put  to  pasture,  and  2  Browui.  255. 
there  he  is  stolen,  the  innholder  shall  not  answer  for  him. 
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(a)iRoU.3,4.  (a)  But  it  was  held  by  them,  that  if  the  owner  doth  not 

4  Leon.  96.  , 

2  Bro^l.  255.  require  it,  but  the  innholder  of  his  own  head  puts  his  guest^s 

horse  to  grass,  he  shall  answer  for  him  if  he  be  stolen,  &o. 
And  it  is  to  be  observed,  that  this  word  hostler  is  derived  *  ab 
hostU  ;  and  hospitator^  which  is  used  in  writs  for  an  innholder^ 
is  derived  ah  hospitio^  and  hospes  est  quasi  hospitium  petens^ 

4.  The  words  are,  ita  qtwd  pro  defectu  hospitatof'  sen 

servientium  suorum^   S^c.   hospitibus    htgusmodi    daws!  non 

eveniat^  Sfc,  by  which  it  appears  that  the  innholder  shall 

not  be  charged,  unless  there  be  a  default  in  him  or  hid 

servants,  in  the  well  and  safe  keeping  and  custody  of  their 

guest^s  goods  and  chattels  within  his  common  inn ;  for  the 

innkeeper  is  bound  in  law  to  keep  them  safe  without  any 

stealing  or  purloining ;  and  it  is  no  excuse  for  the  innkeeper 

(6)  Moor,  78.     to  say,  that  he  delivered  the  (b)  guest  the  key  of  the 

)  58.  pi!  299.      chamber  in  which  he  is  lodged,  and  that  he  left  the  chamber- 

2   rowni.  2  5.  j^^^.  ^^^^ .  Yy^i  he  ought  to  keep  the  goods  and  chattels  of 

his  guest  there  in  safety ;  and  therewith  agrees  22  Hen.  6, 

21  b. ;  11  Hen.  4,  45.  a.  b. ;  42  Edw.  3,  11.  a.  And 
although  the  guest  doth  not  deliver  his  goods  to  the  inn- 
holder to  keep,  nor  acquaints  him  with  them,  yet  if  they  be 
carried  away,  or  stolen,  the  innkeeper  shall  be  charged,  and 
therewith  agrees  42  Edw.  3,  11.  a.  And  although  they 
who  stole  or  carried  away  the  goods  be  unknown,  yet  the 
innkeeper  shall  be  charged.  22  Hen.  6,  38.  8  R.  2,  Hostler 
7.     Vide  22  Hen.  6,  21.     But  if  the  guest's  servant,  or  he 

(c)  Cro.  E1.285.  who  (c)  comes  with  him,  or  he  whom  he  desires  to  be  lodged 

with  him,  steals  or  carries  away  his  goods,  the  innkeeper 
shall  not  be  charged  ;  for  there  the  fault  is  in  the  guest  to 
have  such  companion  or  servant ;  and  the  words  of  the 
writ  are,  pro  defectu  hospitator'^  seu  servientium  suorum.   Vide 

22  Hen.  6,  21.  b.  But  if  the  innkeeper  appoints  one  to 
lodge  with  him,  he  shall  answer  for  him,  as  it  there  appears. 

{d)  MiK>r,  158.    The  innkeeper  {d)  requires  his  guest  that  he  will  put  his 

goods  in  such  a  chamber  under  lock  and  key,  and  then  he 
will  warrant  them,  otherwise  not,  the  guest  lets  them  lie  in 
an  outer  court,  where  they  are  taken  away,  the  innkeeper 

t  Fi(^tfSaik.i8.  shall  uot  "fbc  charged,  for  the  fault  is  in  the  guest,  as  it  is 

held  10  Eliz.  Dyer,  266. 
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5.  The  words  are,  hospitibus  damnum  non  eveniai :  thcae 
words  are  general,  and  yet  forasmuoh  as  they  depend  on 
the  precedent  words  they  will  produce  two  effects,  viz. 
1.  They  illustrate  the  first  words.  2.  They  are  restrained 
by  them :  for  the  first  words  are,  eorum  bona  et  catal'  infra 
hotpiiia  iHa  existentia  absque  subtractione  cusiodire,  4-c.,  which 
words  *  (bona  et  catalla)  by  the  said  words,  ita  quod^  S^c.  hot^ 
jriiSnu  damnum  non  eveniat^  although  they  do  not  of  their 
proper  nature  extend  to  (a)  charters  and  evidences  concern-  (<>)  2  Roll.  68. 

22  E.  4. 12*  a.  b 

ing  freehold  or  inheritance,  or  (i)  obligations,  or  other  (6)Dj.6.pi.2. 
deeds  or  specialties,  being  things  in  action,  yet  in  this  case  Yewl^e^ 
it  is  expounded  by  the  latter  words  to  extend  to  them ;  for 
by  them  great  damages  happen  to  the  guest:  and  there- 
fore, if  one  brings  a  bag  or  chest,  &c.,  of  evidences  into  the 
inn,  or  obligations,  deeds,  or  other  specialties,  and  by  de- 
fult  of  the  innkeeper  they  are  taken  away,  the  innkeeper 
shall  answer  for  them,  and  the  writ  shall  be  bona  et  cafaBa 
generally ;  and  the  declaration  shall  be  special.  2.  These 
words,  bona  et  catalla,  restrain  the  latter  words  to  extend 
only  to  moveables :  and  therefore,  by  the  latter  words,  if 
the  guest  be  beaten  in  the  inn,  the  innkeeper  sliall  not 
answer  for  it ;  for  the  injury  ought  to  be  done  to  his  move- 
ables, which  he  brings  with  him  ;  and  by  the  words  of  the 
writ,  the  innholder  ought  to  keep  the  goods  and  chattels  of 
his  guest,  and  not  his  person ;  and  yet  in  such  case  of  bat- 
tery, hospiti  damnum  evenit,  but  that  is  restrained  by  the 
former  words,  as  hath  been  said.  And  these  words  afore- 
said, absque  subtractione  seu  omissione,  extend  to  all  move- 
able goods,  although  of  them  felony  cannot  be  committed ; 
for  the  words  are  not  absque  fehnica  captione,  §*c.,  but  absque 
subtractioney  which  may  extend  to  any  moveables,  although 
of  them  (c)  felony  cannot  be  committed,  as  of  charters,  evi-  M  3  in»t- 109. 

J  ,,.        •11  •   1  •  10  E.  4.  14.  ». 

dences,  obhgations,  deeds,  specialties,  &c.  Fitz.Eodict.i9. 


Br.  Coron.  155. 


[If  a  horse  is  at  livery,  and  eats  more  than  he  is  worth, 
an  action  lies  against  the  owner ;  but  the  horse  cannot  be 
used  or  sold.  Moor,  876,  877 ;  but  by  the  custom  of  Lon- 
don and  Exeter  the  horse  may  be  sold  ;  but  see  Popham. 
127,  RMmon  v.  Waller.] 

F  2 
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This  is  the  leading  case  upon 
the  subject  of  the  liabilities  of  inn- 
keepers in  respect  of  their  guests^ 
property:  in   a  subsequent   case, 
goods  belonging  to  a  factor  were 
lost,  out  of  a  private  room  in  the 
inn,  chosen  by  the  factor  for  the 
purpose  of  exhibiting  them  to  his 
customers    for    sale,  the    use    of 
which  was  granted  to  him  by  the 
innkeeper,  who,  at  the  same  time, 
told  him  that  there  was  a  key,  and 
that  he  might  lock  the  door,  which 
the  guest  however  neglected  to  do, 
although  on  two  occasions,  while 
he  was  occupied  in  showing  part  of 
the  goods  to  a  customer,  a  stranger 
had  put  his  head  into  the  room. 
ITie  judge,  Richards^  C.  B.,  told 
the  jury,  that  prima  facie  the  inn- 
keeper was  answerable    for    the 
goods  of  bis  guest  in  his  inn,  but 
that  the  guest  might,  by  his  own 
conduct,  discharge  him  *  from  re- 
sponsibility, and  left  it  to  them  to 
say  whether  he  had  done  so  here  : 
the  jury  found  that  he  had  :  and, 
on  a  motion  for  a  new  trial,  the 
court  approved  of  the  direction  of 
the  learned  judge,  and  thought  the 
verdict  was  correct.     "  The  law,^** 
said  Lord  EUenborouffh,  ''obliges 
the  innkeeper  to  keep  the  goods  of 
persons  coming  to  his  inn,  causd 
hosjntandi^  safely,  so  that,  in  the 
language  of  the  writ,  pro  defectu 
Iiospitatoris  hospitibus  damnum  non 
eveniat  idlo  modo  ....  But  there 
may  no  doubt  be  circumstances,  as 
where  the  guest,  by  his  own  mis- 
conduct, induces  the  loss,  which 
form  an  exception  to  the  general 


liability,  as  not  coming  within  the 
words,    pro     defectu    hospitatoris. 
Now,  let  us  consider,  Jst,  whether 
the  plaintiff  came  to  the  inn  causd 
hospUandi ;  and,  2dly,  whether  by 
his  conduct  ho  did  not  induce  the 
loss.     It  does  not  appear  whether 
he  had   a  sleeping-room,    but    I 
think  we  may  presume  he  had, 
but  he  desires  a  private  room  4ip 
some  steps  in  order  to  show  his 
goods.     Now,  an  innkeeper  is  not 
bound  by  law  to  find  show-rooms 
for  his  guests,  but  only  convenient 
lodging-rooms  and  lodging*     As  to 
what  is  laid  down  in  Calye^s  Case^ 
respecting  the  delivery  of  the  key 
to  the  guest,   it    plainly   relates 
only  to  the  chamber-door  in  which 
he  is  lodged ;  and  1  agree  that  if 
an  innkeeper  gives  the  key  of  the 
chamber  to  his  guest,  this  will  not 
dispense  with  his  own  care,  or  dis- 
charge him  from  his  general  respon- 
sibility as  innkeeper The 

cases,^  continues  his  lordship, 
**'  show  that  the  rule  is  not  so 
inveterate  against  the  innkeeper, 
but  that  the  guest  may  exonerate 
him  by  his  fault,  as  if  the  goods 
are  carried  away  by  the  guest's 
servant,  or  the  companion  whom 
he  brings  with  him,  for  so  it  is  laid 
down  in  Calye's  Case.  Now,  what 
is  the  conduct  of  the  plaintiff  in 
this  case  ?  The  innkeeper  not  be- 
ing bound  to  find  him  more  than 
lodging,  and  a  convenient  room 
for  refreshment,  this  does  not 
satisfy  his  object,  but  he  inquires 
for  a  third  room,  for  the  purpose 
of  exposing  in  it  his  wares  to  view. 
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and  introducing  a  number  of  per- 
sons, over  whom  the  innkeeper  can 
have  no  check  or  controul,  and 
thus  for  a  purpose  wholly  alien 
from  the  ordinary  purpose  of  an 
inn,  which  is  ad  hospitandos  homines. 
Therefore,  the  care  of  these  goods 
hardly  falls  within  the  limits  of  the 
defendant's  duty  as  innkeeper. 
Besides,  after  the  circumstances 
relating  to  the  stranger  took 
]dace,  which  might  well  have 
awakened  the  plaintiff  ^s  suspicion, 
it  became  his  duty,  in  whatever 
roam  he  might  &e,  to  use,  at  leasts 
ordinary  diligence:  and  particu- 
lariy  so,  as  he  was  occupying  the 
chunber  for  a  special  purpose  : 
fir  though^  in  general^  a  traveller 
who  resorts  to  an  inn  may  rest  on 
the  protection  which  the  law  casts 
arovnd  him^  yet^  if  circumstances 
cf  suspicion  arise^  he  must  exercise 
ordinary  care.  It  seems  to  me 
that  the  room  was  not  merely 
entrusted  to  the  plaintiff  in  the 
ordinary  character  of  a  guest  fre- 
quenting an  inn,  but  that  he  must 
be  understood  as  having  taken  a 
special  charge  of  it,  and  that  ho 
was  bound  to  exercise  ordinary 
care  in  the  safe  keeping  of  his 
goods,  and  it  is  owing  to  his  neg- 
lect, and  not  to  the  fault  of  the  inn- 
keeper, that  the  accident  hap- 
pened :  and  this  was  a  question 
proper  to  leave  to  the  jury."" 
Burgess  v.  Clements,  4  M.  &  S. 
306,  accord,  Famworth  v.  Pack- 
wood,  1  Stark.  249.  But  in  an- 
other case,  where  a  traveller  went 
to  an  inn  with  several  packages, 


one  of  which  was,  by  his  desire, 
taken  into  the  commercial  room, 
into  which  he  was  shown,  and 
the  others  into  his  bed-room, 
which,  according  to  the  usual 
practice  of  that  inn,  was  the  place 
to  which  goods  were  taken,  unless 
orders  were  given  to  the  contrary, 
and  the  package  taken  into  the 
commercial  room  was  stolen,  the 
innkeeper  was  held  responsible,  and 
Holroyd,  J.,  distinguished  the  case 
from  Burgess  v.  Clements^  by  say- 
ing, that  there  the  plaintiff  asked 
to  have  a  room  which  he  used  for 
the  purposes  of  trade,  not  merely 
as  a  guest  in  t/ie  inn,  Richmond  v. 
Smith,  8  B.  &  C.  9.  So  in  Kent  v. 
Shuckard,  2  B.  &  Ad.  803,  the 
plaintiff  and  his  wife,  with  Miss  S., 
arrived  at  the  defendant's  inn,  and 
took  a  sitting-room  and  two  bed- 
rooms so  situated  that,  the  door 
of  the  sitting-room  being  open, 
a  person  could  see  the  entrances 
into  both  bed-rooms.  On  the  fol- 
lowing day  the  plaintiff's  wife 
went  into  the  bed-room,  and  laid 
on  the  bed  a  reticule,  which  con- 
tained money,  and  returned  into 
the  sitting-room,*  leaving  the  door 
between  that  and  the  bed-room 
open.  About  five  minutes  after- 
wards she  sent  Miss  S.  for  the 
reticule,  which  was  not  to  be 
found.  The  innkeeper  was  held 
responsible  for  it,  and  it  was  held 
that  there  was  no  distinction  be- 
tween money  and  goods  as  to  the 
liability  of  innkeepers.  So  when 
the  plaintiff  drove  his  gig  to  the  de- 
fendant's inn  on  Bewdley  fair-day. 
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and  asked  whether  there  was  room 
for  the  horse,  the  ostler  of  the  de- 
fendant took  the  horse  out  of  the 
gig  and  put  him  into  a  stable,  and 
the  plaintiff  carried  his  coat  and 
whip  from  the  gig  into  the  house, 
and  took  some  refreshment  there, 
the  ostler  placed  the  gig  outside  of 
the  inn-yard,  in  a  part  of  the  open 
street  in  which  the  defendant  was 
in  the  habit  of  placing  the  car^ 
riages  of  his  guests  on  fair-days. 
The  gig  was  stolen  thence :  and 
the  court  held  the  innkeeper  re- 
sponsible, for  it  did  not  appear 
that  the  defendant  put  the  gig 
in  the  street  at  the  request  or 
instance  of  the  plaintiff:  the  place 
was,  therefore,  a  part  of  the  inn, 
for  the*  defendant  by  his  conduct 
treated  it  as  such.  If  he  wished 
to  protect  himself,  he  should  have 
told  the  plaintiff  that  he  had  no 
room  in  his  yard,  and  that  he 
would  put  the  gig  in  the  street, 
but  could  not  be  answerable  for 
it.  Janes  v.  Tyler,  Ad.  &  Ell.  622. 
It  is  not  necessary,  in  order 
that  a  man  may  be  a  guest^  so 
as  to  fix  the  innkeeper  with  this 
sort  of  liability,  that  he  should 
have  come  for  more  than  a  tem- 
porary refreshment,  Bennett  v. 
Mellor,  5  T.  R.  273;  and  in 
York  V.  Grindstone,  1  Sal.  388, 
2  Lord  Raym.  860,  three  judges 


held,  against  Lord  HolCs  opinion, 
that  if  a  traveller  leave  his  horse 
at  an  inn,  and  lodge  elsewhere,  he 
is,  for  the  purpose  of  this  rule, 
to  be  deemed  a  guest ;  "  because,'*' 
said  they,  "it  must  be  fed,  by 
which  the  innkeeper  hath  gain ; 
otherwise  if  he  had  left  a  dead 
thing.""  But  it  is  clear  that  if 
the  innkeeper  receive  goods  as  a 
bailee,  and  not  in  the  character  of 
an  innkeeper,  they  do  not  fall 
within  it.  Hyde  v.  Mersey  and 
Trent  Navigation  Company^  5  T.  R. 
389 ;  Jelly  v,  Clarke^  Cro.  Jac.  188; 
Bac.  Abr,  Inns,  C.  5.  WUliams  v. 
Gesse,  3  Bingh.  N.  C.  849.  The 
length  of  time  for  which  the  guest 
has  resided,  seems  not  to  affect 
his  right  as  such,  provided  he  live 
there  in  the  transitory  condition 
of  a  guest.  But  if  he  came  on  a 
special  contract  to  board  and 
lodge  there,  the  law  does  not  con- 
sider him  a  guest,  but  a  boarder, 
Bac.  Abr.  Imis.  C.  5 ;  Parhhurst  v. 
Foster,  Sal.  388. 

The  definition  of  an  inn  is,  "  a 
house  where  the  traveller  is  furnished 
with  every  thing  he  has  occasion  for 
while  on  his  way^  Thompson  v. 
Lacy,  3  B.  &  A.  283.  See  Bac. 
Abr.  Inns,  B. ;  but  a  mere  coffee- 
house is  not  an  inn,  at  least  not 
within  the  meaning  of  a  fire  policy. 
Doe  V.  Laming,  4  Camp.  77. 
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[eXPORTBD  8  COKE,  66.] 

Replication  De  Injurid  when  allowable. 
Edwabd  Cbooatb  brought  an  action  of  treBpasB  agauut  l>oct-  pi*  ii4. 

See  2  Sftlk  628 

Robert  Marys,  for  driving  his  cattle  in  Town-Bamingham  i  \a,  lUjin. 
in  Norfolk,  &c.    The  defendant  pleaded,  that  a  house  and  5^'  c^,^* 
two  acres  in  Bassingham  in  the  said  county,  were  parcel  of  ^^^.  583.  |»1. 
the  manor  of  Thurgarton  in  the  same  county,  and  demised  1347,  IS50. 
and  demisable,  &c.  by  copy,  &c.  in  fee-simple,  &c  accord-  2  Saund.  295. 
imr  to  the  custom  of  the  manor,  of  which  manor  William  \}^'^' , 

o  '  ^  Hard.  6.  and  w 

late  Bishop  of  Norwich  was  seised  in  fee  in  the  right  of  6  £.  4. 6.  a. 

his  bishoprick,  and  prescribed  to  have  common  of  pastmre 

for  him  and  his  customary  tenants  of  the  said  house  and 

two  acres  of  land  in  magnd  pedd  pasturce  vocaf  Bassingham 

common,  pro  omnibus  averiisy  S^c,  omni  tempore  anniy  and  the 

said  Bishop  at  such  a  court,  &c.  granted  the  said  house  and 

two  acres  by  copy  to  one  William  Marys,  to  him  and  his 

heirs,  &c.     And  the  plaintiff  put  his  said  cattle  in  the  said 

great  piece  of  pasture,  wherefore  the  defendant,  as  servant 

to  the  said  William,  and  by  his  commandment,  molliter 

drove  the  said  cattle  out  of  the  said  place,  where  the  said 

William  had  conunon  inprcBd'*  viUam  de  Town-Bamingham, 

adjoining  to  the  said  common  of  Bassingham,  &c.     The 

plaintiff  replied,  de  injurid  sud  proprid  absque  tali  causd : 

upon  which  the  defendant  demurred  in  law.     And  it  was 

objected  on  the  plaintiff*s  part,  that  the  said  replication 

was  good,  because  the  defendant  doth  not  claim  any  interest, 

but  justified  by  force  of  a  commandment ;  to  which  de  inju" 

rid  sud  proprid  absque  tali  causd^  may  be  fitly  applied  :  and 
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this  plea,  De  injuria  sua  propria,  shall  refer  only  to  the  com- 
mandment, and  to  no  other  part  of  the  plea,  and  they  cited 
*  the  books  in  10  H.  3.  8.  a.  b.  9.  a.     16  H.  7. 3.  a.  b.  &c. 
3  H.  6.  35.  a.     19  H.  6. 7.  a.  b.  &c.     But  it  was  adjudged, 
that  the  replication  was  insufficient.      And  in  this  case 
divers  points  were  resolved.      1.  That  absque  tali  causd^ 
(a)Cr.Jac.599.  doth  refer  to  the  (a)  whole  plea,  and  not  only  to  the  com- 
2  Sand.  295.      maudment,  for  all  maketh  but  one  cause,  and  any  of  them, 
?^'\P^*  ]1V    without  the  other,  is  no  plea  by  itself.     And  therefore  in 

3  Bulstr.  285.  ^  r  J 

Cr.  Car.  138.     (p)  false  imprisonment,  if  the  defendant  justifies  by  a  capias 

2  Leon.  81.       to  the  sheriff,  and  a  warrant  to  him,  there,  de  injurid  su& 

2  £.  4.  6.  b.     propria  generally  is  no  good  replication,  for  then  the  matter 

of  record  will  be  parcel  of  the  cause  (for  all  makes  but  one 

(o)  4  Co.  71.  b.  cause),  and  matter  of  (c)  record  ought  not  to  be  put  in 

Co.  Lit.  260.  a.  ^^^  ^^  ^^^  commou  people,  but  in  such  case  he  may  reply, 

de  irgurid  sud  proprid,  and  traverse  the  warrant,  which  is 

((^)Doct.pl.ii4.  matter  in  fact,    (d)  But  upon  such  a  justification  by  force 

of  any  proceeding  in  the  Admiral  Court,  hundred  or  county, 

&c.,  or  any  other  which  is  not  a  court  of  record,  there  (fe 

injurid  sud  proprid  generally  is  good,  for  all  is  matter  of 

fact,  and  all  makes  but  one  cause.    And  by  these  differ* 

ences  you  will  agree  your  books  in  2  H.  7.  3.  b.     5  H.  7.  6. 

a.  b.     16  H.  7.  3.  a.    21  H.  7.  22.  a.  (33).    19  H.  6. 7.  a. 

b.  41  E.  3.  29.  b.  17  E.  3.  44.  18  E.  3.  10.  b.  2  E.  4. 
6.  b.  12E.4. 10.  b.  14  H,  6. 16.  21  H.  6.  5.  a.  b.  13 
R.  2.     Issue  163. 

2.  It  was  resolved,  that  when  the  defendant  in  his  own 
(ff)Doct.pi.ii4.  right,  or  as  a  servant  to  another,  claims  anv  (e)  interest  in 

Cr.  Eliz.  539  ^  y    \  ^ 

540.  *     ^^^  land,  or  any  common,  or  rent  going  out  of  the  land ;  or 

Yeiv'i57^^     any  (f)  way  or  passage  upon  the  land,  &c.,  there  de  injurid 

1  Browni.  215.  sud  proprid  generally  is  no  plea,     {g)  But  if  the  defendant 

(<7)Doct.pi.il4.  justifies  as  servant,  there  de  injurid  sud  proprid  in  some  of 

^'  the  said  cases,  with  a  traverse  of  the  commandment,  that 

being  made  material,  is  good  ;  and  so  you  will  agree  all  your 

books,  soil  14  H.  4.  32.     33  H.  6.  5.     44  E.  3.  18.     2  H. 

5. 1.    10  H.  6.  3.  9.     39  H.  6.  S2.     9  E.  4.  22.     16  E.  4. 

4.    21E.  4.  6.     28E.  3.  98.     28  H.  6.  9.     21  E.  3.  41. 

22  Ass.  42.    44  E.  3.  13.     45  E.  3.  7.     24  E.  3.  72.     22 

Ass.  85.    33  H.  6.  29.     42  E.  3.  2.     For  the  general  plea 
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de  injuria  sua  propria^  4*c.  is  properly  when  the  defendant's 
plea  doth  consist  merely  upon  matter  of  (a)  excuse,  and  of  (a)Doct.pi.ll5. 
no  matter  of  interest  whatsoever ;  et  dicitur  de  injuria  sud 
prufpria^  4fv.^  because  the  injury  properly  in  this  sense  is  to 
the  person,  or  to  (b)  the  reputation,  as  battery  or  imprison-  (6)Doct.pi.ii5. 
ment  *  to  the  person ;  or  scandal  to  the  reputation  ;  there, 
if  the  defendant  excuse  himself  upon  his  own  assault,  or 
upon  hue  and  cry  levied,  there,  properly  (c)  de  injurid  sua  (c) Doct.pl. lis. 
propria  generally  is  a  good  plea,  for  there  the  defendant'^s 
plea  consists  only  upon  matter  of  excuse.     3*  It  was  re- 
solved, that  {d)  when  by  the  defendant's  plea  any  authority  (<f)Doet.pi.ii5. 
or  power  is  mediately  or  immediately  derived  from  the    "*'    "' 
plaintiff,  there,   although  no    interest    be    claimed,    the 
plaintiff  ought  to  answer  it,  and  shall  not  reply  generally 
de  inptrid  sud  praprid.     The  same  law  of  an  (e)  authority  (tf)Doctpl.li&. 
given  by  the  law ;  as  to  view  waste,  &c.     Vide  12  E.  4. 10. 
9  Ed.  4.  31.    20  Ed.  4.  4.    42  Edw.  3.  2.     16  H.  7.  3. 

Lastly  it  was  resolved,  that  in  the  case  at  bar,  the  issue 
would  be  full  of  multiplicity  of  matter,  where  an  issue 
ought  to  be  full  and  single :  for  parcel  of  the  manor, 
demiseable  by  copy,  grant  by  copy,  prescription  of  com- 
mon, &c.  and  commandment,  would  be  all  parcel  of  the 
issue.  And  so,  by  the  rule  of  the  whole  court,  judgment 
was  given  against  the  plaintiff. 


**  From  the  time  of  Crogate^s 
case  down  to  the  present  day,  the 
resolutions  of  the  court  made  in 
that  case  have  as  to  the  greater 
part  been  considered  law."  Per 
Tindal,  C.  J.,  Bardons  v.  SeSy,  8 
Tyrwh.  435.  See  fVhite  v.  Stubbs, 
2  Wms.  Saund.  293,  b.  and  the 
notes;  Cockerel  v.  Armstrong^  B. 
N.  P.,  93,  Willes,  99;  Jones  v. 
Kitchin^  1  B.  &  P.,  76 ;  Langford 
V.  JVaghom^7  Price,  670;  Cooper  v. 
Monke,  Willes,  52  ;  Bell  v.  JVar- 
dell,  Willes,  202  ;   Hooker  v.  Ni/e, 


4  Tyrwh.  777.  See  also  the  notes 
to  Crafi  v.  Boite,  1  Wms.  Saund. 
244,  c. ;  Com.  Dig.  Pleader,  F.  18  ; 
3  M.  29.  It  is  unnecessary  to  do 
more  hero  than  refer  to  the  above 
cases,  because  they  are  fully  can- 
vassed and  explained,  and  the 
nature  and  applicability  of  this 
replication  settled,  in  the  cases  of 
Selbg  V.  Bardons,  3  B.  &  Ad.  1 ; 
affirmed  in  error,  3  Tyrwh.  431  ; 
Pir/ot  V.  Kemp,  3  Tyrwh.  128,  and 
Hooker  v.  Nge,  4  Tyrwh.  777.  In 
Selbg  V.  Bardons,  the  declaration 
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was  in  replevin  for  goods  and  chat- 
tels. Avowry^  that  the  plaintiff 
was  an  inhabitant  of  that  part  of 
St,  AndreuPsy  Holbom,  which  is 
above  the  bars,  and  occupier  of  a 
tenement  in  the  parish  of  St. 
George  the  Martyr;  that  a  rate 
was  duly  made  and  published  for 
those  districts,  in  which  the  plain- 
tiff was  rated  at  7/.,  of  which  the 
defendant,  who  was  collector,  gave 
him  notice,  and  demanded  pay- 
ment, which  being  refused,  he 
summoned  him  before  two  justices, 
where  he  appeared,  but  showing 
no  cause  for  his  refusal,  the  jus- 
tices made  their  warrant  to  de- 
fendant to  distrain,  under  which 
he  and  the  other  defendant,  as  his 
bailiff,  took  the  goods  and  chattels 
in  the  declaration  mentioned  as  a 
distress.  Plea  in  Bar^  de  injurid 
sua  propria  absque  tali  causd^  and 
to  this  a  demurrer.  There  were 
other  pleas  in  bar  to  the  same 
effect,  and  demurred  to.  Upon 
argument  the  plea  was  held  good. 
Patterson,  J.,  remarked,  that,  if 
bad,  it  must  be  so  either  because 
the  avowry  claimed  some  interest, 
or  because  the  defendant  justified 
under  authority  in  law  within  the 
third  resolution  in  Crogates  case, 
or  for  multipUcity. 

^^  In  the  first  place,"  said  his 
lordship,  ''  as  to  any  claim  of  in- 
terest, it  is  plain  that  the  avowries 
claim  no  interest  whatever  in  land, 
the  sort  of  interest  to  which  *  the 
second  resolution  is  in  words  con- 
fined. But  supposing  any  interest 
in  goods  were  within  the  spirit  of 


that  resolution,  still  I  apprehend 
that  it  must  be  an  interest  existing 
antecedent  to  the  seizure  com- 
plained of,  and  not  one  which 
arises  merely  out  of  that  seizure, 
otherwise  this  plea  never  could  be 
good  in  replevin,  when  a  return  of 
goods  is  claimed,  and  of  course  an 
interest  in  them  is  asserted.  .  . 
.  .  .  As,  therefore,  the  avow- 
ries in  this  case  show  no  interest 
in  lands  or  in  the  goods  seized, 
except  that  which  arises  from 
claiming  a  return ;  and  as  I  find 
no  authority  for  saying  that  such 
claim  of  return  is  an  interest  with- 
in the  second  resolution  in  Crogate*s 
case;  it  seems  to  me  that  the  avow- 
ries show  matter  of  excuse  only, 
and  that  as  to  this  ground  of  ob- 
jection, the  general  pleas  in  bar  of 
de  injurid  are  good. 

'^In  the  next  place— Are  the 
general  pleas  bad,  on  account  of 
any  authority  in  law  shown  by  the 
avowries ! 

^^  It  is  certainly  stated  in  the 
third  resolution  in  Crogates  case, 
that  the  replication  de  injuria  is 
bad  where  the  plea  justifies  under 
an  authority  in  law :  but  this,  if 
taken  in  the  full  extent  of  the  term 
used,  is  quite  inconsistent  with 
part  of  the  first  resolution,  which 
states,  that  where  the  plea  justifies 
under  the  proceedings  of  a  court 
not  of  record,  the  general  repli- 
cation may  be  used,  or  where  it 
justifies  under  a  capias  and  warrant 
of  sheriff,  all  may  be  traversed 
except  the  capias,  which  cannot, 
because  it  is  matter  of  record,  and 
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cannot  be  tried  by  a  jur}\  Now 
the  proceedings  of  a  court  not  of 
record,  and  the  warrant  of  a  Bheriff 
and  seizure  under  it,  are  surely  as 
complete  authorities  in  law  as  any 
authority  disclosed  by  the  present 
avowries.  With  respect  to  the 
proceedingsof  aoourt  not  of  record, 
a  qusere  is  made,  in  Laney.  Robin" 
9on^  whether  a  replication  de  injurid 
would  be  good  ;  but  the  point  did 
not  arise  in  the  case,  and  the  year- 
books referred  to  in  Crogatis  case 
warrant  the  conclusion  that  it 
would.  In  Bro.  Ab,  title  de  son 
tart  demesne^  there  are  instances  of 
this  replication  to  a  plea  justifying 
by  authority  of  law.  There  is  also 
the  case  referred  to  in  the  argu- 
ment at  the  bar  of  Chancey  v.  Win 
and  others^  12  Mod.  102,  in  which 
it  is  laid  down  by  Lord  Holt  that 
de  irgurid  is  a  good  replication  in 
many  cases,  where  the  plea  justi- 
fies under  an  authority  in  law.  I 
do  not  therefore  think  that  the 
present  pleas  are  objectionable  on 
that  ground. 

**  In  the  last  place — Are  the 
pleas  bad  on  account  of  the  issue 
tendered  by  them  being  multi- 
farious! 

"  If  this  were  res  integra^  I 
should  have  no  hesitation  in  hold- 
ing that  they  were  bad;  and  it 
cannot,  I  think,  be  denied  that 
the  present  issues  are  as  full  of 
multiplicity  as  that  in  Crogates 
case^  and  to  which  the  fourth  reso- 
lution there  applied.  But  I  am 
unable  to  find  any  instance  in  which 
this  general  replication  has  been 


held  bad  on  that  ground.     .     . 

The  cases  of  jRoim- 

son  V.  Raley^  1  Burr.  316,  and 
O'Brtan  v.  Saxon,  2  B.  &  C.  908, 
are  authorities  to  show  that  it  can- 
not be  objected  to  on  that  account, 
provided  the  several  facts  so  put 
in  issue  constitute  one  cause  of 
defence,  which,  as  it  seems  to  me, 
they  always  will,  where  the  plea  is 
properly  pleaded,  however  nume- 
rous they  may  be,  since,  if  they 
constitute  more  than  one  cause, 
the  plea  will  be  double.  The 
present  avowries  state  many  facts, 
undoubtedly,  but  they  are  all 
necessary  to  the  defence,  and,  com- 
bined together,  they  show  but  one 
cause  of  defence,  namely,  that  the 
plaintifiTs  goods  were  rightfully 
taken  under  a  distress  for  poor 
rates;  and  if  the  general  repli- 
cation be  held  bad  in  this  case,  I 
am  at  a  loss  to  see  in  what  case 
such  a  replication  can  be  held  good 
where  it  puts  more  than  one  fact 
in  issue.  I  am  compelled,  there- 
fore, however  reluctantly,  to  come 
to  the  conclusion  that  the  pleas  in 
bar  are  good.*"  See  also  the  judg- 
ment of  L.  C.  J.  Tindal  in  the 
court  above,  3  Tyrwh.  431. 

In  Pigott  V.  Kemp,  3  Tyrwh. 
128,  in  trespass  for  assaidt  and 
battery,  the  plea  alleged  that  J.  E. 
and  S.  B.  were  possessed  of  a 
dwelling-house  and  close,  and  being 
so  possessed,  the  plaintiff  was 
wrongfuUy  there  making  a  noise, 
&c.,  and  that  the  defendants,  as 
the  servants  of  J.  E.  and  S.  B., 
and  by  their  command,  requested 
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him  to  depart,  which  he  refused, 
whereupon  the  defendauts,  as  such 
servants,  *  gently  laid  their  hands 
upon  him,  &c.,  and  because  he  was 
armed  with  pistols,  and  assaulted 
them,  they,  as  such  servants,  neces- 
sarily a  little  laid  hold  of  him  and 
hurt  him.  Qiub  sunt  eadem^  &c. 
Replication,  de  irgurid  sud  propria 
absque  tali  causd.  Upon  demurrer, 
it  was  contended  with  great  learn- 
ing by  Mr.  Byles^  on  the  part  of 
the  defendant)  that  the  authorities 
showed  that  command  derived 
from  another  could  not  be  tra- 
versed in  this  form  of  replication* 
However,  the  court  expressed  so 
strong  an  opinion  that  the  rule 
which  forbids  the  traverse  of  an 
authority  in  this  form  related  only 
to  authorities  derived  mediately 
or  immediately  from  the  plaintiff 
himself,  that  the  learned  counsel 
elected  to  amend. 

Upon  the  whole,  the  exceptions 
subject  to  which  the  general  repli- 
cation is  admissible,  may  be  re- 
duced to  the  following  four  : — 

1.  When  matter  of  record  is 
parcel  of  the  issue ;  and  that  for 
the  obvious  reason,  that  if  it  were 
permitted  it  would  lead  to  a  wrong 
mode  of  trial. 

2.  When  the  defendant  derives 
any  authority  mediately  or  imme- 
diately from  the  plaintiff. 

3.  When  the  defendant,  in  his 
own  right,  or  as  servant  to  another, 
claims  any  interest :  for  de  injuria^ 
says  Lord  Coke,  is  properly  when 
the  defendant's  plea  doth  consist 
merely  upon  matter  of  excuse,  and 


of  no  matter  of  interest  whatever. 
"By  this,^  says  Mr.  Justice  Parke^ 
in  Selby  v.  Bardons,  "  I  under- 
stand him  to  mean,  an  interest  in 
the  realty,  (see  Vivian  v.  Jenkins 
3  A.  &  E.  741,)  or  an  interest  in, 
or  title  to,  chattels,  averred  in  the 
plea,  and  existing  prior  to,  and 
independently  of,  the  act  com- 
plained of,  which  interest  or  title 
would  be  in  issue  on  the  general 
replication ;  and  I  take  the  prin- 
ciple of  the  rule  to  be,  that  such 
alleged  interest  or  title  shall  be 
specially  traversed,  and  not  in- 
volved in  a  general  issue." 

4.  Where  the  plea  is  not  in 
excuse  of  the  injury  contained  in 
the  declaration ;  as,  for  instance, 
if  it  were  a  plea  of  release,  or  of 
accord  and  satisfaction,  or  in  de- 
nial. See  Crisp  v.  Griffitlis,  com- 
mented on  in  the  latter  part  of 
this  note,  fVhittaker  v.  Masons 
and  the  principal  case. 

Hitherto,  our  observations  on 
this  traverse  have  been  confined  to 
its  applicability  in  actions  of  tort. 
But  the  rules  of  court  made  in 
Hilary  Term,  1834,  under  the 
power  given  to  the  judges  by  st. 
3  &  4  W.  4,  c.  42,  have  very  much 
increased  the  importance  of  de 
injuria,  by  rendering  it  often  de- 
sirable to  apply  it  to  actions  of 
contract.  Before  the  above-men- 
tioned rules,  there  were  seldom  any 
special  pleas  in  actions  upon  con- 
tract, on  account  of  the  compre- 
hensive nature  of  the  general  issues 
non  assumpsit  and  nil  debet.  As 
soon,  however,  as  the   extent  of 
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general  iflgaes  was  confined,  and 
special  pleas  began  to  be  of  every- 
day occurrence  in  assumpsit,   it 
became  desirable,  that  the  plaintiff, 
^rho  has  but  one  replication,  should 
be  enabled  to  put  in  issue  several 
of  the  numerous  allegations  which 
the   special  pleas  were  found  to 
contain ;  otherwise  he  would  have 
laboured  under  the   hardship   of 
being    frequently    compelled     to 
admit  the  greater  part  of  an  en- 
tirely   false    story.       It    became 
therefore  important  to  ascertain 
ivhether  de  injuria  could  not  be 
replied  in  cases  of  this  description, 
and  the  question  of  its  applicability 
frequently  came  before  the  courts. 
Thus,  in  Crisp  v.  Griffiths^  3  Dowl. 
752,  5  Tyrwh.  619,  to  debt  on  a 
promissory  note   for  12Z.  by  the 
payee  against  the  maker,  the  de- 
fendant pleaded  that,   after  the 
making  of  the  note,  the  plaintiff 
drew  a  bill  for  25/.  on  the  defend- 
ant,  who    accepted    it,   and    the 
plaintiff  took  it  on  account  of  the 
promissory  note,  and  afterwards 
indorsed  it  to  a  third  person,  who 
was  still  entitled  to  sue  thereon. 
Replication,  de  injuria^  and  demurrer. 
The  court  seemed  strongly  of  opi- 
nion that  the  plea  and  replication 
were  both  bad,  and  offered  the 
parties  leave  to  amend,  which  was 
accepted ;  the  Lord  C  B,  remark- 
ing on  this  case,  in  Isaac  v.  Farrar^ 
3  C.  M.  &  R.  68,  puts  the  opinion 
of  the  court  as  to  the  badness  of 
the  replication,  on  the  ground,  that 
the  plea  was  not  in  excuse  for  the 
breach  of  promise,  but  of  satis- 


faction for  it.  Noel  v.  Rich^  4 
Dowl.  228,  5  Tyrwh.  632,  was 
assumpsit  on  a  bill  by  the  indorsee 
against  the  drawer,  who  was  stated 
to  have  indorsed  to  Newton,  who 
indorsed  to  Lewis,  who  indorsed 
to  plaintiff.  Plea^  that  the  defend- 
ant's indorsement  was  in  blank, 
that  the  defendant  delivered  the 
bill,  not  to  Newton,  but  to  Lewis 
Levy,  to  be  •  discounted  for  the 
defendant's  own  benefit ;  that 
Lewis  Levy,  in  violation  of  good 
faith,  gave  it  to  Lawrence  Levy, 
on  other  terms  and  without  dis- 
counting it;  and  that  Newton, 
Lewis,  and  the  plaintiff,  before 
and  at  the  times  when  it  was  re- 
spectively indorsed  to  them,  had 
notice  of  the  premises ;  replication^ 
de  irffurid.  The  court  held  the 
plea  bad,  for  not  averring  that  the 
defendant  never  received  any  con- 
sideration for  the  bill.  They  also 
held  the  replication  good  in  sub- 
stance, but  said,  that  whether  it 
was  right  in  point  of  form  was  a 
different  question.  However,  in 
Griffin  V.  Yates,  2  Bing.  N.  C. 
579,  4  Dowl.  647,  an  opinion  was 
expressed  by  the  Court  of  Common 
Pleas  on  the  point  of  form.  The 
declaration,  which  was  in  assump- 
sit, stated  that  W.  Lambert  drew 
on  the  defendant,  who  accepted, 
and  that  W.  L.  then  indorsed  to 
plaintiff,  who  now  sued  the  defend- 
ant as  acceptor.  Plea,  that  the 
defendant  accepted  for  the  accom- 
modation of  the  said  W.  Lambert; 
that  no  consideration  was  ever 
given  for  the  acceptance;  and  that 
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W.  Lambert  indorsed  it,  after  it 
became  due,  for  the  accommoda- 
tion of  the  plaintiff,  and  without 
consideration  for  his  indorsement. 
Replication^  that  the  defendant  did 
not  accept  the  said  bill  for  the 
accommodation  of  W.  Lambert, 
and  without  any  consideration 
being  given  for  the  acceptance ; 
and  that  W.  Lambert  did  not 
indorse  it,  after  it  became  due, 
for  the  plaintiff  ^s  accommodation, 
without  any  consideration  for  his 
indorsement.  Demurrer^  assign- 
ing special  cause,  viz,  duplicity  and 
multifariousness.  After  argument, 
curia  advisari  vult.  On  another 
day,  TindaJf  C.  J.,  after  stating 
the  pleadings,  said,  '^  We  thought, 
at  the  time  of  the  argument,  that 
there  might  be  some  way  of  put- 
ting in  issue  by  the  replication  all 
the  facts  alleged  in  the  plea,  and 
we  now  find  that  this  has  been 
decided  by  the  Court  of  Exchequer. 
But  as  it  has  been  hitherto  doubted, 
whether  this  could  properly  be 
done,  under  the  new  rules,  by  a 
replication  of  de  injurid,  the  plain- 
tiff may  have  leave  to  amend.'*^ 

Stephen^  Seijt.  The  result  is, 
that  de  injurid  may  be  replied  in 
assumpsit. 

Tijidal^  C.  J.  It  may,  where 
the  plea  consists  of  matter  of  ex- 
cuse. 

Bosanquet^  J.  That  is,  subject 
to  the  same  rules  as  in  Crogate^s 
case. 

This  last  observation  of  Mr.  J. 
Bosanquet  is  exemplified  by  the 
case  of  Solly  v.  Netsh^  4   Dowl. 


248.  5  Tyr.  625.  The  declaration 
was  for  money  had  and  received. 
Plea^  That  the  money  was  the 
proceeds  of  goods  consigned  to 
the  defendant  for  sale  by  P.  and 
C,  as  their  own  goods  and  chattels, 
with  the  knowledge  and  consent  of 
plaintiff,  (but  which  were  in  fact 
the  goods  and  chattels  of  P.  and 
C,  and  of  the  plaintiff,  jointly,) 
on  the  terms  of  the  said  goods 
and  chattels  being  a  security  for 
any  money  the  defendant  might 
advance  to  Messrs.  P.  and  C, 
with  a  power  of  sale ;  and  that 
the  defendant,  believing  the  goods 
to  belong  to  P.  and  C,  and  not 
knowing  the  plaintiff  to  be  in- 
terested therein,  advanced  6,000/. 
on  the  security  of  the  goods,  to 
P.  and  C. ;  and  afterwards  sold 
them,  in  pursuance  of  the  power 
of  sale ;  and  received  the  money 
mentioned  in  the  declaration  for 
them  ;  against  which,  the  defend- 
ant averred,  he  was  willing  to  set 
off  the  money  still  due  to  him  on 
account  of  advances,  which  ex- 
ceeded the  money  mentioned  in 
the  declaration.  Replication^  de 
injuria^  with  a  new  assignment. 
Demurrer,  The  court  thought  the 
replication  bad,  because  the  plea 
did  not  contain  matter  of  excuse, 
but  facts  amounting  to  an  argu- 
mentative denial  of  the  promise ; 
so  that  the  replication,  which 
assumed  that  a  breach  of  promise 
had  taken  place,  but  stated  it  to 
have  taken  place  without  the  cause 
alleged  by  the  defendant,  was 
not  a  traverse  of  the  plea,  which 
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stated  no  cause  of  the  breach,  but 
denied  the  promise,  and  of  course 
the  breach,  altogether.  The  repli- 
cation, therefore,  neither  tra- 
versed the  plea  nor  confessed  it. 
"Secondly,*^  said  Lord  Abinger^ 
delivering  the  judgment  of  the 
court,  ^*  it  would  be  bad  if  the 
principles  of  pleading  in  trespass, 
as  contained  in  Crogate's  case  and 
other  authorities,  are  applied  to 
an  action  of  assumpsit:  for  the 
defendant  dainu  an  interest  in  the 
money,  and  he  claims  a  right  to 
retain  it  by  and  in  consequence  of 
an  authority  given  by  the  plaintiff 
in  either  of  which  cases  the  general 
replication  is  not  allowed.^  In 
Janes  v.  Senior,  4  M.  &  W.  123, 
the  replication  de  injuria  was  held 
bad,  where  the  plea  was  not  by 
way  of  excuse,  but  of  discharge. 
In  Whittdker  v.  Masan^  2  Bingh. 
N.  C.  359,  a  replication  de  injurid 
to  a  plea  to  a  *  declaration  in 
assumpsit,  was  held  bad,  because 
the  plea  was  not  in  excuse  for  not 
performing  the  contract  stated  in 
the  declaration,  but  amounted  to 
a  denial  thereof.  S.  P.  Elwell  v. 
G.  J.  Railway,  6  M.  &  W.  669  ; 
Parker  v.  -Rtfey,  3  Mee.  &  Welsh. 
230,  6  Dowl.  379;  in  that  case 
the  court  hinted  that  de  injuria 
would  probably  be  inadmissible, 
where  the  plea  showed  the  contract 
to  be  void  ab  initio  for  illegality. 
Vide  tamen  Curtis  v.  M.  of  Head- 
fort,  6  Dowl.  502.  The  case  in 
the  Exchequer  alluded  to  by  Tin- 
dal,  C.  J.,  in  which  de  injurid  was 
decided  to  be  a  good  replication 


in  assumpsit,  was  Isaac  v.  Farrar, 
since  reported,  3  C.  M.  8e  Rose. 
65.  Assumpsit  on  a  note  indorsed 
by  payee  to  R.  H.,  and  by  him  to 
plaintiff.  Plea^  that,  before  the 
making,  an  advertisement  was 
inserted  in  the  newspapers,  offer- 
ing to  lend  money  to  persons  of 
responsibility,  in  consequence  of 
which  the  defendant  called  on 
advertiser,  who  fraudulently  pro- 
cured from  him  the  note  in  ques- 
tion, under  pretence  of  getting  it 
discounted  for  him;  that  there 
never  was  any  consideration  be- 
tween any  of  the  parties,  and  that 
they  were  all  privy  to  the  fraud. 
Replication,  de  injurid.  Demurrer, 
and  the  replication  was  held  good. 
"  This  form,"  said  the  Lord  Chief 
Baron,  delivering  the  judgment  of 
the  court,  '^  though  most  com- 
monly used  in  actions  of  trespass, 
or  trespass  on  the  case  for  an 
injury,  is  not  inappropriate  to  an 
action  of  trespass  on  the  case  for 
a  breach  of  promise,  where  the 
plea  admits  a  breach,  and  contains 
only  matter  of  excuse  for  com- 
mitting that  breach.  The  defend- 
ant'*s  breach  of  promise  may  be 
considered  as  a  wrong  done,  and 
the  matter  included  under  the 
general  traverse  absque  tali  causd, 
and  thereby  denied,  as  a  matter 
of  excuse  alleged  for  the  breach .'' 
Accord,  Watson  v.  fVilks,  5  A.  & 
E.  247,  where  a  failure  of  con- 
sideration averred  in  the  plea  was 
held  to  be  well  answered  by  de 
injurid.  See  also  Reynolds  v. 
Blackbumcj  6  Dowl.  21,  where  the 
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plea  was  bad  for  duplicity,  but 
both  the  defences  being  by  way  of 
excuse^  it  was  held  to  be  properly 
answered  by  de  injurid.  See  Hem" 
inffway  v.  Hamilton^  4  M.  &  W. 

117. 

The  improper  use  of  de  injurid 
was  once  held  to  be  ^ound  of 
general  demurrer.  Fursden  v. 
fVeeksj  3  Lev.  65  ;  Hooker  v.  Nye^ 
4  Tyrwh.  777.  These  cases  are 
however  overruled  by  Parker  v. 
Riley^  3  Mee.  &  Welsh.  230 ;  and 
it  is  held  now  to  be  ground  of 
special  demurrer  only.  S.  P. 
Curtis  V.  Marquis  of  Headfort^  6 
Dowl.  502. 

As  to  the  evidence  under  this 
repUcation — de    injurid    puts    in 
issue  the  whole  of  the   defence 
contained  in  the  plea.    Phillips  v. 
Howffoie,  5  B.  &  A.  420;  Barnes 
y.  Hunt^  11  Elast,  451  ;  Lucas  v. 
NockeU,  10  Bingh.  157.     But  if 
the  plea  state  some  authority  in 
law,  which  would  primd  facie  be  a 
justification  of  the  act  complained 
of,  the  plaintiff  will  not  be  allowed 
under  de  injurid  to  show  an  abuse 
of  that  authority  such  as  would, 
according  to  the  doctrine  laid  down 
in  Six  Carpenters^  case^  convert  the 
defendant  into  a  tort-feasor    ab 
initio,      Lambert    v.     Hodson^     1 
Bingh.   317;    Price    v.    Peek,   1 
Bingh.  N.  C.  387.    See  Okes  v. 
Wood,  3  Mee.  &  W.  150.     The 
reason  of  which  is,  that  the  de- 
fendant comes  to  prove  the  truth 
of  the  justification  stated  in  his 
plea,  and  would  be  taken  by  sur- 
prise, were  the  plaintiff  allowed  to 


make  a  new  case  at  Nisi  Prius  by 
a  species  of  confession  and  avoid- 
ance of  it.  And  in  analogy  to 
this,  it  was  held  in  Okes  v.  Wood^ 
2  Mee.  &  Welsby,  792,  that  the 
defendant'*s  motive  in  committing 
an  assault  which  he  had  justified 
in  order  to  remove  a  riotous  per- 
son, could  not  be  inquired  into 
under  de  injurid,  notwithstanding 
Lucas  V.  Nockells,  10  Bing.  157. 

But  if  the  defendant  state  in 
his  plea  some  fact  on  the  existence 
or  non-existence  of  which  the 
question  whether  he  be  a  tres- 
passer ah  initio  or  no  depends, 
there  it  will  be  sufficient  to  reply 
de  injurid,  as  where  in  trespass  for 
breaking,  entering,  assaulting,  and 
imprisoning,  the  defendants  justi- 
fied under  a  ca»  sa,,  ''  the  outer  door 
being  open^  the  plaintiff  was  allowed 
under  de  injurid  to  show  that  it 
was  shut,  so  as  to  render  them 
trespassers  ab  initio*  Kerbey  v.  Denr 
bey,  1  M.  &  Wels.  336. 

There  is  a  point  of  very  fre- 
quent occurrence,  to  which, 
though  perhaps  not  immediately 
connected  with  the  main  subject 
of  this  note,  I  will  here  advert, 
inasmuch  as  it  mostly  arises  in 
cases  in  which  de  injurid  has  been 
adopted  as  a  replication.  It  often 
happens,  that  a  defendant  pleads 
not  guilty  to  the  whole  of  a  de- 
claration, and  then,  singling  out 
certain  parts  of  it  which  he  thinks 
he  is  able  to  justify,  pleads,  as 
to  those,  a  special  plea  stating  his 
justification.  In  answering  such 
plea,  it  is  necessary  for  the  plaintiff 
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to  consider  whether  the  special  plea 
cover  the  whole  of  the  substantial 
injury  complained  of  in  the  de- 
claration, omitting  only  matter  of 
aggravation ;  for  then,  if  he  rely 
upon  the  excess,  he  ought  to  new 
assign  it,  instead  of  merely  joining 
issue  on  not  gmlty^  and  replying 
de  injwrid  to  the  special  plea.    For 
it  has  been  held,  that  in  such  a 
case,  if  the  defendant  prove  his 
special  plea,  the  plaintiff  will  not 
be  at  liberty  to  give  the  excess 
in  evidence  under  the  issue  joined 
on  the  plea  of  not  guilty.    In  Monn 
privait  V.  Smithy  2  Camp.  175,  to 
trespass  for  breaking  and  entering 
a  house,  staying  therein  three  weeks^ 
and  carrying  away  goods,  the  de- 
fendants pleaded,  1st,  Not  guilty ; 
2nd,  As  to  breaking,  and  entering, 
and  staying  twenty-four  hours  parcel 
rf  the  three  weeks^  and  also  as  to 
carrying  away  the  goods,  a  jus- 
tification    under    a  fieri  facias. 
Replication  to  the  last  plea,  ad- 
mitting the  writ,  de  ir^urid  sud  pro- 
pria absque  residua  causce.     The 
defendants    proved   the  justificsr 
tion,   but  it  appeared  that  they 
stayed   in  the  house  more  than 
twenty-four  hours.     Garrow  and 
Wigly^  for  the  plaintiff,  submitted 
that  the  excess  stood  merely  on 
the  plea  of  not  guilty,  and  that 
the  plaintiff  was  entitled  to  a  ver- 
dict in  respect  of  it.     But  Lord 
Menborough   ruled,   that,    if    the 
plaintiff  intended  to  *  rely  on  that 
excess,  he  should  have  done  so 
by  a  new  assignment.     See  Okes 
V.  Wood,  3  Mee.  &  Welsh.  150; 


Atkinson  v.  IVame,  5  Tyrwh.  481  ; 
Penn  v.  fVard,  5  Tyrwh.  980. 

In  a  learned  note  to  this  case 
the  reporter  cites  Taylor  v.  Cofr, 
3  T.  R.  292 ;  1  H.  Bl.  655  ;  Dye 
\.  Leatherdale,  3  WHs.  20;  Fisher^ 
tDOod  V.  Cannon^  3  T.  R.  297 ; 
Gates  V.  Bayley,  2  Wilson,  313 ; 
and  deduces  from  them,  as  a 
general  principle,  that  "where 
the  defendant  answers  what  may 
reasonably  be  considered  the  gist 
of  the  trespass  described  in  the 
declaration,  it  will  be  presumed, 
that  the  action  is  carried  on  only 
for  that  which  the  defendant  has 
thus  attempted  to  justify,  unless 
the  plaintiff  intimates  by  a  new 
assignment,  that  the  defendant 
has  overlooked  a  part  of  the 
grievances  he  complains  of,  or 
has  altogether  misapprehended 
his  meaning.*^  But  if  there  be 
several  trespasses  alleged  in  one 
and  the  same  count  in  the  decla- 
ration, and  the  defendant  plead 
not  guilty  to  some,  and  specially 
to  others,  and  at  the  trial  prove 
his  special  plea ;  still,  if  the 
plaintiff  prove  the  several  dis- 
tinct acts  of  trespass  stated  in 
the  declaration,  he  must  have  a 
verdict  for  as  much  as  is  not 
covered  by  the  special  plea.  Stam- 
mers V.  Yearsley,  10  Bing.  37; 
Bush  V.  Parker,  1  Bing.  N.  C. 
732 ;  Phillips  v.  Howgate,  5  B.  & 
A.  220.  The  difficulty  in  these 
cases  is  in  deciding  whether  the 
matter  excluded  from  the  plea 
of  justification  forms  a  distinct 
wrong,  or  is  only  in  aggravation 
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of  what  the  special  plea  professes 
to  justify.  In  Bush  v.  Parker^ 
the  action  was  in  trespass  for 
assaulting  the  plaintiff,  seiz- 
ing, pulling,  and  dragging  him, 
forcing  him  into  a  pond,  and 
there  imprisoning  him. — Pleas: 
1.  Not  guilty ;  2.  As  to  the  as- 
saulting and  seizing,  and  a  little 
pulling  and  dragging  the  plaintiff, 
a  justification  in  defence  of  pos- 
session. The  jury  having  found 
the  defendants  guilty  on  the  first 
issue,  and  a  verdict  for  them  on 
the  second,  it  was  moved  to  enter 
judgment  for  them  on  the  whole 
record,  but  the  Court  of  Common 
Pleas  refused :  "  I  agree,"  said 
Tindcd^  C.  J.,  "  in  the  rule  of  law, 
that  where,  in  trespass,  the  de- 
fendant pleads  a  justification 
going  to  the  gist  of  the  action, 
it  is  not  necessary  to  include  that 
which  is  mere  matter  of  aggra- 
vation; and  this  brings  us  to 
the  application  of  the  rule,  and 
to  the  inquiry  whether  it  will 
serve  the  defendants  or  not ; 
and  we  have  only  to  look  at  the 
pleadings  here,  and  to  apply  our 
common  sense  to  the  allegation, 
that  the  defendants  dragged  the 
plaintiff  through  the  pond,  to  see 
that  it  is  a  distinct  and  substan- 
tive trespass,  and  not  part  of  the 
assault  of  which  the  plaintiff  first 
complains."  Lord  Loughborough^ 
in  Taylor  v.  Cole,  uses  some  lan- 
guage cited  by  the  Chief  Justice 
in  Bush  v.  Parker^  which  may 
prove  useful  in  distinguishing  be- 
tween statements  of  aggravation 


and  statements  of  several  tres- 
passes, such  as  that  in  the  latter 
case.  The  declaration  was  for 
breaking  and  entering  the  plain- 
tiff^s  house,  and  expelling  him. 
Plea — justifying  the  breaking  and 
entering  only. — "  Undoubtedly," 
said  his  Lordship,  '^  to  enter  into 
a  house,  and  to  expel  the  pos- 
sessor, may  be  distinct  acts,  and 
they  may  be  also  connected.  But 
where  the  plaintiff  charges  them 
as  parts  of  one  trespass,  as  is  the 
case  in  this  declaration ;  and  the 
defendant  sets  forth  a  justification 
to  the  principal  act,  the  entry ;  it 
is  just  that  the  plaintiff  should, 
either  by  replication  or  new  as- 
signment, state,  that  he  insists 
upon  the  expulsion  as  a  substan- 
tive trespass,  supposing  the  entry 
should  be  lawful.  If  he  does  not, 
it  is  just  to  consider  it  only  as 
matter  of  aggravation."  There  is 
a  class  of  cases  decided  upon  st. 
22  &  23  Car.  2,  c.  9,  certainly 
with  no  view  to  the  present  ques- 
tion, but  which  yet,  upon  examina- 
tion, seem  to  have  some  bearing 
on  it.  Their  effect  is  thus  stated 
by  Mr.  Tidd^  in  his  Practice^  9th 
edition,  964? :  "  Where  an  injury 
is  done  to  a  personal  chattel,  it  is 
not  within  the  statute ;  or  where 
an  injury  to  a  personal  chattel  is 
laid  in  the  same  declaration  with 
an  assault  and  battery,  or  local 
trespass :  and  consequently,  in 
these  cases,  though  the  damages 
be  under  forty  shillings,  the  plain- 
tiff is  entitled  to  full  costs  without 
a  certificate.     But  then  it  must  be 
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a   subttantive  independent   injury; 
for  where  it  is  laid  or  proved  merely 
in  aggravation  of  damage^  as  a  mode 
or  qualification  of  the  assault  and 
battery  or  local  trespass,  or  there  is 
a  verdict  for  the  defendant  upon 
that  part  of  the  deohuration  which 
charges  him  with  injury  to  a  per- 
flonaT    chattel,    it    is  within  the 
statute.     So  where  a  laceravit,  *  or 
tearing  the  phiintiff's  clothes,  is 
laid  in  the  declaration,  or  found 
by  the  jury,  to  be  merely  conse- 
quential to,  or  committed  at  the 
sune  time  as,  an  assault  and  bat- 
tery, the  i^aintiff,  recovering  less 
than  forty  shillings  damages,  is 
not  entitled  to  full  costs  without 
a  certificate ;  and  in  a  late  case  it 
WIS  held  by  the  Court  of  Common 
Pleas,  that  if  the  plaintiff  declare, 


in  one  count,  for  assaulting  him, 
and  beating  his  horse,  on  which 
he  was  riding,  whereby  it  was  in- 
jured, and  the  jury  give  a  verdict 
with  general  damages  under  forty 
shillings,  the  plaintiff  shall  have 
no  more  costs  than  damages.^    In 
the  cases  thus  collected  by  Mr. 
Tidd,  it  will  be  observed,  that  the 
question,  as  in  Monprivatty.  Smith, 
Taylor  v.  Cole,  and  Bush  v.  Parker, 
was,  whether  a  particular  injury, 
stated  in  the  declaration,  was  part 
of  the  gist  of  the  action,  or  merely 
in  aggravation.     And  the  deci- 
sions in  those  cases  may  therefore 
be  found  not  altogether  inappli- 
cable in  controversies  arising  on 
the  point  which  we  have  just  been 
discussing. 
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Fitzgib.86.18&  ----------, 


MJCII.'-Q  JACOB  I  1. 
[reported  8  cout,  290.] 

If  a  man  abuse  an  authority  given  him  by  the  law  he  becomes 
a  trespasser  ab  initio. — Contra  of  an  authority  given  by  the 
party* — The  abuse  is  good  matter  of  replication. — Mere 
nonfeasance  does  not  amount  to  such  abuse  as  makes  a  man 
a  trespasser  ab  initio. 

In  trespass  brought  by  John  Yaux  against  Thomas 
Newman,  carpenter,  and  five  other  carpenters,  for  breaking 
his  house,  and  for  an  assault  and  battery,  1  Sept.  7  Jac,^ 
in  London,  in  the  parish  of  St.  Giles  extra  Cripplegate,  in 

(«)  2  Co.  5.  the  ward  of  Cripplegate,  &c.,  and  upon  the  (a)  new  assign- 
ment, the  plaintiff  assigned  the  trespass  in  a  house  called 
the  Queen's  Head.  The  defendants  to  all  the  trespass 
prcBter  Jractionem  domus  pleaded  not  guilty  ;  and  as  to  the 
breaking  of  the  house  said,  that  the  said  house,  prad*  tem- 
pore quOy  4*c.,  et  diu  antea  et  postea^  was  a  common  wine 
tavern  of  the  said  John  Vaux,  with  a  common  sign  at  the 
door  of  the  said  house  fixed,  &c.,  by  force  whereof  the 
defendants,  prcB^  tempore  quo^  Sfc.^  viz.  hora  quarta  post 
meridiem^  into  the  said  house,  the  door  thereof  being  open, 
did  enter,  and  did  there  buy  and  drink  a  quart  of  wine, 
and  there  paid  for  the  same,  &c.  The  plaintiff,  2;^  way  of 
replication,  did  confess,  that  the  said  house  was  a  common 

(6)Keiw.38.B.  (J)  tavem,  and  that  they  entered  into  it,  and  bought  and 
drank  a  quart  of  wine,  and  paid  for  it ;  but  further  said, 
that  one  John  Ridding,  servant  of  the  said  John  Yaux,  at 
the  request  of  the  said  defendants,  did  there  then  deliver 
them  another  quart  of  wine,  and  a  pennyworth  of  bread, 
amounting  to  8(f.,  and  then  they  there  did  drink  the  said 
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wine,  and  eat  the  bread,  and  upon  request  did  refuse  to 

pay  for  the  same :  *  upon  which  the  defendants  did  demur 

in  law :  and  the  only  point  in  this  case  waa,  if  the  denying 

to  pay  for  the  wine,  or  non-payment,  which  is  all  one  (for 

erery  non-payment,  upon  request,  is  a  denying  in  law), 

makes  the  entry  into  the  tavern  tortious.     And  first,  t^ 

was  resolved  when  entry,  authority  or  (a)  licence  is  given  to  (a)  2  Roll.  581. 

axy  one  by  the  law^  and  he  doth  abuse  it,  he  shaUbe  a  trespasser 

ab  initio  :  but  where  an  entry,  authority^  or  licence  is  given  by 

the  (b)  party^  and  he  abuses  it^  there  he  must  be  punished  Jbr  (6)5H.  7.11.a. 

his  abuse^  but  shall  not  be  a  trespasser  ab  initio.    And  the  YelT.^97.  ' 

reason  of  this  difference  is,  that  in  the  case  of  a  general  ^^  ^  *•  ^^'  ^' 

authority  or  licence  (c)  of  law,  the  law  adjudges  by  the  (c)  2  Roll.  561. 

subsequent  act,  9210  animo^  or  to  what  intent  he  entered,  76.b.perCat«t^ 

for  acta  exteriora  indicant  interiora  secreta.     Vide  11  H.  4.  p^V^^J^jgi; 

75.  b.     But  when  the  party  gives  an  authority  or  licence  5  h.  7.  li.  t. 

himself  to  do  any  thing,  he  cannot,  for  any  subsequent 

CMise,  punish  that  which  is  done  by  his  own  authority  or 

licenoe,  and  therefore  the  law  gives  authority  to  enter  into 

a  conomon  inn,  or  tavern ;  so  to  the  lord  to  distrain ;  to 

the  owner  of  the  ground  to  distrain  damage-feasant ;  to 

him  in  reversion  to  see  if  waste  be  done  ;  to  the  commoner 

to  enter  upon  the  land  to  see  his  cattle;  and  such  like. 

Vide  12  E.  4.  8.  b.    21  E.  4.  19.  b.     5  H.  7.  11.  a.    9  H. 

6.  29.  b.     1 1  H.  4.  75.  b.     3  H.  7. 15.  b.    28  H.  6.  6.  b. 

But  if  he  who  enters  into  the   inn  or  tavern   doth  a 

trespass,  as  if  he  {d)  carries  away  any  thing ;  or  if  the  (d)  Perk.  sect. 

lord  who  distrains  for  rent,  or  the  owner  for  damage-  Cro.Car.  196. 

feasant,   works  or  kills  the  {e)  distress;    or  if  he  who  ?^)*i2E^4.8.b. 

enters  to  see  waste  breaks  the  house,  or  (f)  stays  there  all  9  Co.  11.  a. 

night ;  or  if  the  commoner  cuts  down  a  tree ;  in  these  and  Cro.  Jac.  148. 

the  like  cases,  the  law  adjudges  that  he  entered  for  that  (/)2R^ii.56i. 

purpose ;  and  because  the  act  which  demonstrates  it  is  a  J,!  ^*  "*•  ^^'^' 

trespass,  he  shall  be  a  trespasser  ab  initio,  as  it  appears  in  Br.  Tresp.  97. 

all  the  said  books.     So  if  (g)  a  purveyor  takes  my  cattle  (^j  2  rou.  56I. 

by  force  of  a  commission,  for  the  king's  house,  it  is  lawfid ;  2^1^^. ^546*.^' 

bat  if  he  sells  them  in  the  market,  now  the  first  taking  is 

wrongful;  and  therewith  agrees  18  H.  6.  19.  b.     Etsic 

de  similibus. 
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(a)  Cr.  Car.  196.       2.  It  wos  resolved  per  totam  curiam^  that  (a)  not  doim 

2  BuUtr.  312.  ^  .  \  ,        7 

iRoll.Rep.i30.  cannot  make  the  party ^  who  has  authority  or  licence  by  the 
laWy  a  trespasser  ab  initio^  because  not  doing  is  no  tretpasSy 
and  therefore  if  the  lessor  distrains  for  his  rent,  and  there- 
upon the  lessee  tenders  him  the  rent  and  arrears,  &c.,  and 
requires  his  beasts  again,  and  he  will  not  deliver  them,  this 
not  doing  *  cannot  make  him  a  trespasser  ab  initio ;  and 
therewith  agrees  33  H.  6.  47.  a.  So  if  a  man  takes  cattle 
damage-feasant,  and  the  other  offers  sufficient  amends,  and 
he  refuses  to  re-deliver  them,  now  if  he  sues  a  replevin,  he 

(6)  Liu  Rep.  34.  ghall  recover  (b)  damages  only  for  the  detaining  of  them, 

Dr.  ft  Stud.  liD* 

2. 112.  b.         and  not  for  the  taking,  for  that  was  lawful ;  and  therewith 
^•^-  ^^  agrees  F.  N.  B.  69.  g.  temp.  E.  1.     Replevin,  27.    27  E. 

(c)  1  Roll.  Rep.  3. 88.   45  E.  3. 9.     So  in  the  case  at  bar,  for  not  (c)  payinsr 

C0.2Bul8t.312.    «  .  '  V  /  r-'/     a 

for  the  wine,  the  defendants  shall  not  be  trespassers,  for 
the  denying  to  pay  for  it  is  no  trespass,  and  therefore  they 
cannot  be  trespassers  ab  initio;    and   therewith  agrees 

(rf)  1  Sid.  6.  directly  in  the  point  (d)  12  E.  4.  9.  b.  For  there  Pigot, 
Serjeant,  puts  this  very  case,  if  one  comes  into  a  tavern  to 
drink,  and  when  he  has  drunk  he  goes  away,  and  will  not 
pay  the  tavemer,  the  tavemer  shall  have  an  action  of 
trespass  against  him  for  his  entry.     To  which  Briim,  Chief 

(«)l2£.4.9.b.  Justice,  said,  the  said  case  which  Pigot  has  put  is  not  (e) 
law,  for  it  is  no  trespass,  but  the  tavemer  shall  have  an 

(/)i2E.4.9.b.  action  of  debt :  and  there  before  (/)  Brown  held,  that  if 
I  bring  cloth  to  a  tailor,  to  have  a  gown  made,  if  the  price 
be  not  agreed  in  certain  before,  how  much  I  shall  pay  for 
the  making,  he  shall  not  have  an  action  of  debt  against 
me  ;  which  is  meant  of  a  general  action  of  debt :  but  the 

{g)  1  Sid.  5.  tailor  in  such  a  case  shall  have  {g)  a  special  action  of  debt ; 
sciL  that  A .  did  put  cloth  to  him  to  make  a  gown  thereof 
for  the  said  A.,  and  that  A.  would  pay  him  as  much  for 
making,  and  all  necessaries  thereto,  as  he  should  deserve, 
and  that  for  making  thereof,  and  all  necessaries  thereto, 
he  deserves  so  much,  for  which  he  brings  his  action  of 
debt :  in  that  case,  the  putting  of  his  cloth  to  the  tailor 
to  be  made  into  a  gown,  is  sufficient  evidence  to  prove  the 
said  special  contract,  for  the  law  implies  it :  and  if  the 
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tailor  over- valae8<  the  making,  or  the  necessaries  to  it,  the 

jary  may  mitigate  it,  and  the  plaintiff  shall  recover  so  much 

as  they  shall  find,  and  shall  be  barred  for  the  residue.     But 

if  the  tailor  (as  they  use)  makes  a  bill,  and  he  himself 

values  the  making  and  the  necessaries  thereof,  he  shall  not 

have  an  action  of  debt  for  his  own  value,  and  declare  of  a 

retainer  of  him  to  make  a  gown.  Sec.  for  so  much,  unless  it 

is  so  especially  agreed.     But  in  such  case  he  may  (a)  detain  (^)  Hob.  42. 

the  garment  mitil  he  is  paid,  as  the  hostler  may  the  horse.  Car.  271,272. 

Vida  Br.  Distress,  70.  and  aU  this  wm  resolved  by  the  ?Iir22THuu 

court.     Vide  the  Book  in  ♦  30  Ass.  pi.  38,  John  Matrever's  JJl.  22  k  4 

,  .  .         49.  b.  Moor  877. 

ease,  it  is  held  by  the  court,  that  if  the  lord,  or  his  bailiff  5  Ed.  4.  2.  b. 
comes  to  distrain,  and  (b)  before  the  distress  the  tenant  2R0n.Rep.439. 
t^ders  the  arrears  upon  the  land,  there  the  distress  taken  3  B*l!htr ^269^' 
for  it  is  tortious.    The  same  law  for  damage-feasant,  if  ^^)Br.Di»tr.37. 

,  Br.  Tender,  &c. 

before  the  distress  he  tenders  sufficient  amends ;  and  there-  is. 

with  agrees  7  E.  3.  8.  b.  in  the  Mr.  of  St.  Mark^s  case,  and 

80  is  the  opinion  of  Hull  to  be  understood  in  13  H.  4.  (c.)  (c)2RoU.  561. 

17.  b.,  which  opinion  is  not  well  abridged  in  title  Trespass,  «.  shore,  1 

180.     Note  reader  this  difference,  that  tender  upon  the  (d)  land  IJ^JJ^i*  26L  ^ 

before  the  (e)  distress  makes  the  distress  tortious  ;  tender  after  Replevin  fur 

,  .  ,  taking  and  im- 

the  distress,  and  before  the  impounding,  makes  the  detainer,  pounding,  pUa 
and  not  the  taking,  wrongful :  tender  after  {f)  the  impounding  \^  uking  and 
makes  neither  the  one  nor  the  other  wrong ful;  for  t/ien  it  |>efore  impound- 

*v  ^  ,ng .  jjcld  good, 

comes  too  late,  because  then  the  cause  is  put  to  the  trial  of  the  for  the  detain- 

law,  to  be  there  determined*     But  after  the  law  has  deter-  ig  a  new  taking. 

mmed  it,  and  the  avowant  has  return  irreplevisable,  yet  if  ^]f^^  ^' 

the  plaintiff  makes  him  a  sufficient  tender,  he  may  have  an  5  Ad.  &  Eii. 

action  of  Detinue  for  the  detainer  after  :  or  he  may,  upon  {d)  2  Sid.  40. 

satisfaction  made  in  court,  have  a  writ  for  the  re-delivery  2  In8t.°i07.  ** 

of  his  goods ;  and  therewith  agree  the  said  books  in  13  H.  (•^)^  ^^fnJ* 

4. 17.  b.     14  H.  4. 4.    Registr'  Judic'  37.     45  E.  3.  9.  and  2  inTt^oV. 

aU  the  books  before.  Vide  14  Ed.  4.  4.  b. ;  2  H.  6.  12  ;  ^^'''  ^^* ""' 
22  Hen.  6.  57 ;  Doctor  and  Student,  lib.  2,  cap.  27  ;  Br. 
Distress,  72.  and  Pilkington*s  case,  in  the  Fifth  Part  of  my 
Reports,  fol.  76,  and  so  all  the  books  which  primd  facie 
seem  to  disagree,  are  upon  full  and  pregnant  reason  well 
I'eooninled  and  agreed. 
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From  this  case,  which  is  one  of 
the  meet  celebrated  m  Lord  Coh^s 
Reports,  three  pomts  are  to  be 
collected: 

1.  That  if  a  man  abuse  an  aa- 
thority  given  to  him  by  the  law, 
he  becomes  a  trespasser  db  initio. 

2.  That  in  an  action  of  trespass, 
if  the  anthority  be  pleaded,  the 
subsequent  abase  may  be  replied. 

3.  That  a  mere  nonfeasance  does 
not  amount  to  such  an  abuse  as 
renders  a  man  a  trespasser  ab 
initio. 

The  first  of  these  points  has 
been  frequently  confirmed.  In 
Oxley  V.  Watts,  1  T.  R.  12,  the 
plaintiff  sued  the  defendant  in 
trespass  for  taking  a  horse ;  the 
defendant  justified  taking  him  as 
an  estray.  Replication,  that,  after 
the  taking  mentioned  in  the  decla> 
ration,  the  defendant  worked  the 
horse,  and  so  became  a  trespasser 
ab  initio.  On  motion  in  arrest  of 
judgment,  the  court  held  the  repli- 
cation good,  and  the  defendant  a 
trespasser  ab  initio.  The  same 
point,  precisely,  was  decided  in 
Boffshaw  V.  Gowardy  B.  N.  P.  81 ; 
Cro.  Jac.  147,  where  it  arose  on 
demurrer ;  accord.  Gargrave  v. 
Smith,  Salk.  221 ;  Sir  Ralph  Boveys 
case,  1  Vent.  217 ;  Aitkenhead  v. 
Blades,  6  Taunt.  198.  One  con- 
sequence of  this  doctrine  was,  that, 
if  a  party,  entering  lawfully  to 
make  a  distress,  committed  any 
subsequent  abuse,  ho  became  a 
trespasser  ab  initio.  In  Gargrave 
*  V.  Smith,  Salk.  221,  and  Dye  v. 
Leatherdale,   3    Wilson,   20,   this 


was  expressly  decided.  As  it  was 
ibmid,  howerer,  that  this  doctrine 
boro  extremely  hard  <m  landlords, 
sUt.  11  6. 2,  c.  19,  s.  19,  provided, 
^  That  where  any  distress  shall  be 
made  for  any  nmt  justly  due,  and 
any  irregularity  or  unlawful  act 
shall  be  afterwards  done  by  the 
party  distraining,  <Nr  his  agent, 
the  distress  shall  not  be  deemed 
unlawful,  nor  the  distrainer  a  tres- 
passer td>  initio;  but  the  party 
grieved  may  recover  satisfaction 
for  the  damage  in  a  special  action 
of  trespass  or  on  the  case,  at  the 
election  of  the  plaintiff,  and,  if  he 
recover,  he  shall  have  full  costs.^ 
The  true  construction  of  the  above 
words,  ^^  trespass,  or  on  the  case,'" 
is,  that  the  party  injured  must 
bring  trespass  if  the  injury  be  a 
trespass,  and  case,  if  it  be  the  sub- 
ject matter  of  an  action  on  the 
case.  The  nature  of  the  irregu- 
larity determines  the  form  of 
action.  Hence,  case  ought  to  be 
brought  for  an  irregularity  in  omit- 
ting to  appraise  the  goods  before 
selling  them,  and  trespass  for  re- 
maining in  possession  beyond  the 
five  days.  Winterboume  v.  Morgan, 
11  East,  395;  see  Etherton  t. 
PoppleweU,  1  East,  139.  By  17 
6.  2,  c.  38,  s.  8,  where  any  dis- 
tress shall  be  made  for  money 
justly  due  for  the  relief  of  the  poor, 
the  party  distraining  shall  not  be 
deemed  a  trespasser,  ab  initio,  on 
account  of  any  act  subsequently 
done  by  him ;  but  the  party 
grieved  may  recover  satisfaction 
for  the  special  damage  in  an  action 
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of  trespass  or  on  the  ease,  with 
foil  costs,  unless  tender  of  amends 
IS  made  before  action  brought. 

As  to  the  right  of  a  plaintiff  to 
reply  the  abuse,  where  it  is  such 
as  renders  the  defendant,  who  has 
pleaded  the  authority  which  he 
has  abused,  a  trespasser  td>  initio : 
that  is  established  by  several  cases. 
In  the  principal  case  it  seems  to 
have  been  assumed:  for  no  objec- 
tion was  taken  to  the  replication 
as  being  a  departure:  but  Lord 
Coke  says,  that  the  only  point  was, 
whether  the  denying  to  pay  made 
the  first  entry  into  the  tavern 
tortious.  In  Gcargrave  v.  Smithy 
Salk.  221,  B.  N.  P.  81,  trespass  for 
taking  goods.  Plea^  that  defend- 
ant distrained  them  damage-fea- 
iant.  Replication^  that  he  after- 
wards converted  them  to  his  own 
use.  '^  On  demurrer,  it  was  holden 
to  be  no  departure,  but  to  make 
good  the  declaration  :  for  he  that 
abuses  a  distress  is  a  trespasser 
ab  initio;  and  it  would  be  of  no 
avail  to  the  plaintiff  to  state  the 
conversion  in  his  declaration,  for  it 
is  in  no  ways  necessary  to  his 
action,  aiyl,  if  alleged,  need  not  be 
answered.  It  would  be  out  of 
time  to  state  it  in  the  declaration, 
but  it  must  come  in  in  the  repli- 


cation.'*^ See  too  Sir  R.  Bovey'g 
case^  1  Vent.  217,  where  Hale,  C. 
J.,  said,  that  to  state  it  in  the 
declaration  would  be  '^  like  leaping 
before  you  came  to  the  stile  ;^  and 
see  Taylor  v.  Cole,  3  T.  R.  292. 
And  the  only  proper  course  is  to 
reply  specially ;  for  if  the  defend- 
ant plead  an  authority  in  law,  and 
the  plaintiff  rely  on  an  abuse,  he 
must  not  reply  de  infurid,  as  will 
be  seen  in  the  note  to  Crogatf$ 
case,  ante,  p.  59,  and  Price  v.  Peek^ 
1  Bing.  N.  C.  380. 

It  has  been  held  that  the  sheriff, 
if  indeed  he  be  a  trespasser  at  all, 
is  not  at  all  events  so  ob  initio,  on 
account  of  his  detaining  a  prisoner 
who  came  into  his  custody  lawfully 
beyond  the  time  at  which,  accord- 
ing to  the  practice  of  the  Court  as 
regulated  by  Statute  (but  of  the 
applicability  of  which  to  the  plain- 
tiff^s  case  it  was  not  averred  the 
Sheriff  had  notice),  he  ought  to 
have  been  detained.  In  that  case 
a  distinction  was  drawn  by  Little- 
dale,  J.,  between  cases  in  which  the 
excess  iTiay  have  been  contemplated 
at  the  time  of  the  original  act,  and 
those  in  which  it  coidd  not  possibly 
have  been  so.  Smith  v.  Eggington, 
7  A.  &  E.  161. 


LAMPLEIGH  v.  BRATHWAIT. 


MICH.  13  JACOBJ.—ROT.  712. 

[rKPOKTBD   BOBARTy    105.] 

A  mere  voluntary  Courtesy  will  not  uphold  an  Assumpsit ;  but 
a  Courtesy  moved  by  a  previous  request  will, — Labour, 
though  unsuccessful^  is  a  good  consideration, — Of  Assumpsit 
and  Considerations  generally- 

Anthony    Lampleigh    brought    an    assumpsit    against 
Thomas  Brathwait  and  declared,  that  whereas  the   de- 
fendant had  feloniously  slain  one  Patrick  Mahume;  the 
defendant,  after  the  said  felony  done,  instantly  required 
In  a  case  in  Es-  the  plaintiff  to  labour,  and  do  his  endeavour  to  obtain  his 

pinasse,  this  con-  ip  ii«  i  ii»»rt» 

sideration  was  pardou  from  the  king,  whereupon,  the  plamtiii,  upon  the 
Normamv.^^  same  request,  did,  by  all  the  means  he  could  and  many 
Coie,  3  Esp.  days'  labour,  do  his  endeavour  to  obtain  the  king's  pardon 
for  the  said  felony,  viz.  in  riding  and  journeying  at  his  own 
charges  from  London  to  Boston,  when  the  king  was  there, 
and  to  London  back,  and  so  to  and  from  Newmarket,  to 
obtain  pardon  for  the  defendant  for  the  said  felony.  After- 
wards, sc.  &o.,  in  consideration  of  the  premises,  the  said 
defendant  did  promise  the  said  plaintiff  to  give  him  100/., 
and  that  he  had  not,  &c.,  to  his  damage  120/. 

To  this  the  defendant  pleaded  non  assumpsit,  and  found 
for  the  plaintifi^  damage  100/.  It  was  said  in  arrest  of 
judgment,  that  the  consideration  was  passed. 

But  the  chief  objection  was,  that  it  doth  not  appear  that 

he  did  any  thing  towards  the  obtaining  of  the  pardon,  but 

riding  up  and  down,  and  nothing  done  when  he  came  there. 

And  of  this  opinion  was  my  brother  (Warburton),  but 

V  ^^*  ^T*    "^ys^lf  *^d  ^^^  other  two  Judges  were  of  opinion  for  the 

in  notui.  2        plaiutifff,  and  so  he  had  judgment. 

Wms.  Sound, 
I3fi,  in  nnttK 
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First,  it  was  agreed,  that  a  mere  voluntary  courtesy  will 
*  not  have  a  consideration  to  uphold  an  assumpsit.  But  if 
that  courtesy  were  moved  by  a  suit  or  request  of  the 
party  that  gives  the  assumpsit,  it  will  bind ;  for  the  promise, 
though  it  follows,  yet  it  is  not  naked,  but  couples  itself  with 
the  suit  before,  and  the  merits  of  the  party  procured  by 
that  suit,  which  is  the  difference.  Pasch.  10  Eliz.,  Dyer, 
272.  Hunt  and  Bates.  See  Oneley's  case,  19  Eliz.,  Dyer, 
355. 

'  Then,  as  to  the  main  point,  it  is  first  clear,  that  in  this 
case  upon  the  issue  non  assumpsit,  all  these  points  were  to 
be  proved  by  the  plaintiff: 

1.  That  the  defendant  had  conmiitted  the  felony,  proiUy 
Sec. 

2.  Then  that  he  requested  the  plaintiff's  endeavour, 
ptwi^  &c. 

3.  That  thereupon  the  plaintiff  made  his  proof,  praiU^  &c. 

4.  That  thereupon  the  defendant  made  his  promise, 
proMiy  &c. 

For  wheresoever  I  build  my  promise  upon  a  thing  done 
at  my  request,  the  execution  of  the  act  must  pursue  the 
request,  for  it  is  like  a  case  of  commission  for  this  purpose. 

So  then  the  issue  found  ut  supra  is  a  proof  that  he  did  Difference  upon 
his  endeavour  according  to  the  request,  for  else  the  issue  and  to  come 
could  not  have  been  found :   for  that  is  the  difference  Section.'""' 
between  a  promise  upon  a  consideration   executed   and 
executory,  that  in  the  executed  you  cannot  traverse  the 
consideration  by  itself,  because  it  is  passed  and  incorporated 
and  coupled  with  the  promise +.     And  if  it  wore  not  indeed  t  See  H,  u. 

then  acted,  it  is  nudum  pactum.  gery.  Brookes, 

But  if  it  be  executory,  as,  in  consideration  that  you  shall  5gf  *'*^'  ^'  ^' 
serve  me  a  year,  I  will  give  you  ten  pounds,  here  you  cannot 
bring  your  action,  till  the  service  performed.     But  if  it 
were  a  promise  on  either  side  executory,  it  needs  not  to 
aver  performance,  for  it  is  the  counter-promise,  and  not 

the  performance,  that  makes  the  consideration ;{; ;  yet  it  is  %  See  Notes  to 

a  promise  before,  though  not  binding,  and  in  the  action  you  ^o/^^  i  i^mg, 

shall  lay  the  promise  as^it  was,  and  make  special  averment  ^nd^ POers 

of  the  service  done  after.  ^  Pp»*»  ^     , 

Wms,  Saundm 
352. 
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Now  if  the  service  were  not  done,  and  yet  the  promise 
made,  prauty  &0.9  the  defendant  must  not  traverse  the 
promise,  but  he  must  traverse  the  performance  of  the 
service,  because  they  are  distinct  in  fact,  though  they  must 
concur  to  the  bearing  of  the  action. 

*  Then  also  note  here,  that  it  was  neither  required,  nbr 
promised  to  obtain  the  pardon,  but  to  do  his  endeavour  to 
obtain  it,  the  one  was  his  end,  and  the  other  his  office. 

Now  then,  he  hath  laid  expressly,  in  general,  that  he  did^ 

^is  endeavour  to  obtain  it,  viz,  in  equitandOy  &c.,  to  obtain. 

Now  then,  clearly,  the  substance  of  this  plea  is  general,  for 

that  answers  directly  the  request,  the  special  assigned  is 

but  to  inform  the  court ;  and  therefore,  clearly,  if,  upon  the 

trial,  he  could  have  proved  no  riding  nor  journeying ;  yet 

any  other  effectual  endeavour  according  to  the  request 

t  See  the  notet  would  have  served -f- :  and  therefore,  if  the  consideration  had 

tVrightf  pott,    hecu,  that  he  should  endeavour  in  the  future,  so  that  he 

must  have  laid  his  endeavour  expressly,  and  had  done  it  as 

he  doth  here,  and  the  defendant  had  not  denied  the  protniM, 

but  the  endeavour,  he  must  have  traversed  the  endeavour 

in  the  general,  not  in  the  riding,  &c.  in  the  special ;  whidi 

proves  dearly,  that  is  not  the  substance,  and  that  the  other 

endeavour  would  serve.     This  makes  it  clear,  that  though 

particulars  ought  to  be  set  forth  to  the  courts  and  those 

sufficient,  which  were  not  done,  which  might  be  cause  of 

demurrer ;  yet  being  but  matter  of  form,  and  the  substanoe 

in  the  general,  which  is  herein  the  issue  and  verdict,  it 

were  cured  by  the  verdict ;   but  the  special  is  also  well 

enough ;  for  all  is  laid  down  for  the  obtaining  of  the  pardon 

which  is  within  the  request ;  and  therefore,  suppose  he  had 

ridden  to  that  purpose,  and  Brathwait  had  died,  or  himself, 

t  So  to  a  plea  before  he  could  do  any  thing  else,  or  that  another  had 

tn!IIiiS^on''a°  ol^*^*i°^  ^hc  pardou  before,  or  the  like,  yet  the  promise  had 

bond  to  perform    holdcU. 
an  avrard,  the 

repiicaUon  must  And  observo  that  case,  22  E.  4.  40.  Condition  of  an 
in  o^er  thatThe  obligation,  to  show  a  Sufficient  discharge  of  an  annuity,  you 
ofursuffiUn^  must  plead  the  certainty  of  the  discharge  to  the  court  f. 
See  1  Wms.  The  reasou  whereof,  given  by  Brion  and  Choke,  is,  that 
n,d,  *    the  plea  there  contains  two  parts,  one  a  trial  per  pais^  soil. 
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the  writing  of  the  discharge,  the  other  by  the  court,  scil, 
the  fluflkiency  and  validity  of  it,  which  the  jury  could  not 
try,  for  they  agree,  that  if  the  condition  had  been  to  build 
a  house  agreeable  to  the  state  of  the  obligee,  because  it 
was  a  case  all  proper  for  the  country  to  try,  it  might  have 
been  pleaded  generally :  and  then  it  was  a  demurrer,  not 
an  issue,  as  is  here. 


*  Whensveb  the  consideration 
of  a  promise  is  executory^  there  must 
er  neeemiate  rei  have  been  a  request 
on  the  part  of  the  person  promis- 
ing.    For  if  A.  promise  to  remu- 
nerate B.,  in  consideration  that  B. 
will  perform  something  specified, 
that  amounts  to  a  request  to  B.  to 
perform  the  act  for  which  he  is  to 
be   remunerated.      See    King  v. 
Sean,  2  C.  M.  &  R.  63.  5  Tyrwh. 
587.    The  only  difficulty  that  can 
arise    in    such    cases  is  on    the 
question  which  sometimes  occurs 
whether  the  consideration  move  from 
the  plaintiff:  as,  for  instance,  if  A. 
in  consideration  of  something  to 
be  done  by  B.,  were  to  promise 
something  to  C,  in  this  case,  C. 
being  a  stranger  to  the  considera- 
tion, unless  he  in  some  way  had 
intervened     in     the     agreement 
between  A.  &  B.,  could  not  sus- 
tain an  action  on  the  promise. 
See  Price  v.  Easton^  4  B.  &  Adol. 
433;  Osborne  v.  Rogers^  1  Wms. 
Saund.  264.    See  Thomas  v.  Shilli- 
beer,  1   Mee.  &  Welsh.  126.     But 
if  the  plaintiff  have  intervened  in 
the  agreement,  that  is  sufficient. 
Tipper  v.  Bichnelk  3  Bingh.  N.  C. 
710;    WM  V.   lUiodes,  ib.   734. 


And  in  Lilly  v.  Hays^  5  A.  &  E. 
549,  A.  transmitted  money  to  B. 
and  afterwards  informed  him  that 
it  was  for  C. :  B.  having  assented 
to  this,  and  C.  having  been  in- 
formed of  it,  it  was  held  that  C. 
might  maintain  assumpsit  for 
money  had  and  received  against  B. 
See  also  Dutchman  v.  Toothy  5  Bing. 
N.C.  577.  Where  the  consideration 
is  executed^  unless  there  have  been 
an  antecedent  request,  no  action  is 
maintainable  upon  the  promise ; 
for  a  request  must  be  laid  in  the 
declaration,  and  proved,  if  put  in 
issue,  at  the  trial.  Child  v.  Morley, 
8  T.  R.  610 ;  Stokes  v.  Lewis,  1  T. 
R.  20 ;  Naish  v.  Tatlock,  2  H.  Bl. 
319  ;  Hayes  v.  fVarren,  2  Str.  933 ; 
Richardson  v.  Hall,  1  B.  &  B.  50; 
Durnford  v.  Messiter,  5  M.  &  S. 
446.  See  Reg.  Gen.  Hil.  1 832,  pi. 
8.  For  a  mere  voluntary  courtesy 
is  not  sufficient  to  support  a  sub- 
sequent promise  ;  but  when  there 
was  previous  request,  the  courtesy 
was  not  merely  voluntary,  nor  is 
the  promise  nudum  pactum,  but 
couples  itself  with,  and  relates 
back  to,  the  previous  request,  and 
the  merits  of  the  party  which  were 
procured  by  that  request,  and  is 
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therefore  on  a  good  consideration. 
See  Pawle  v.  Gunn^  4  Bing.  N.  C. 
448.  Such  a  request  may  be  either 
express  or  implied.  If  it  have  not 
been  made  in  exprens  terms,  it 
will  be  implied  under  the  following 
circumstances: — Firsts  Where  the 
consideration  consists  in  the  plain- 
tiffs having  been  compelled  to  do 
that  to  which  the  defendant  was 
legally  compellable.  Jeffreys  v. 
Gurr,  2  B.  &  Ad.  833 ;  Pownall  v. 
Ferrand,  6  B.  &  C.  439 ;  ExaU  v. 
PartHdge,  8  T.  R.  308 ;  Toussdint 
V.  Martinnant,  2  T.  R.  100  ;  Gris- 
sel  V.  Robinson^  S  Bingh.  N.  C.  13. 
Secondly^  Where  the  defendant  has 
adopted  and  enjoyed  the  benefit 
of  the  consideration,  for  in  that 
case  the  maxim  applies  ornnis  rati- 
hihitio  retrotrahitur  et  mandato 
€Bqnip€tratur.  Vide  Pawle  v.  Gunn^ 
4  Bingh.  N.  C.  448.  Thirdly, 
Where  the  flsAntiff  voluntarily  does 
that  whereunto  the  defendant  was 
legally  compellable,  oitdf  the  defend- 
ant afterwards,  in  consideration 
thereof,  expressly  promises.  fVen- 
nail  V.  Adneyj  8  B.  &  P.  250^  in 
notis ;  Wing  v.  Mill,  1  B.  &  A. 
104  ;  S.  N.  P.  8  ed.  p.  57,  n.  11. 
Paynter  v.  IVilliams,  1  C.  &  M. 
818.  But  it  must  be  observed 
that  there  is  this  distinction  be- 
tween this  and  the  two  former 
cases,  viz.  that  in  each  of  the  two 
former  oases  the  law  will  imply 
the  promise  as  well  as  the  request, 
whereas  in  this  and  the  following 
case  the  promise  is  not  implied, 
and  the  request  is  only  then  implied 
when  there  has  been  an  express 


promise.  Atkins  v.  Banwell,  2  East, 
505.  Fourthly i  In  certain  cases, 
where  the  plaintiff  voluntarily  does 
that  to  which  the  defendant  is 
morally,  though  not  legally,  com- 
pellable, and  the  defendant  after- 
wards, in  consideration  thereof^ 
expressly  promises.  See  Lee  v. 
Muggeridge,  5  Taunt.  36  ;  Watson 
v.  Turner,  B.  N.  P.  129, 147,  281. 
Trueman  v.  Fenton,  Cowp.  544. 
Atkins  v.  Banwell,  2  East,  505. 
But  every  moral  obligation  is  not 
perhaps  sufficient  for  this  purpose. 
See  per  Lord  Tenterden,  C.  J.,  in 
Littlefield  v.  Shee,  2  B.  &  Add. 
811. 

Whether  a  father  impliedly 
undertakes  to  repay  any  person 
supporting  his  child  whom  he 
deserts.  Dubitatur,  Urmaton  v. 
Newcoman,  4  A.  &  Ell.  899. 

Upon  the  question  what  will 
amount  to  evidence  of  a  request 
where  it  is  necessary  to  prove  one, 
Bee  Alexander  v.  Vane,  1  Mee.  & 
Welsh.  513.  There  A.  &  B.  went 
to  C's  shop;  A. ordered  goods,  and 
B.  said  in  A/s  presence  that  he 
would  pay  for  them  if  A.  did  not. 
This  was  held  evidence  of  a  request 
from  A.  to  B.  to  pay  for  them  in 
case  of  his  own  default. 

One  of  the  most  singular,  per- 
haps the  most  singular  case  deter- 
mined on  the  ground  of  nudum 
pactum,  is  Hopkins  v.  Logan,  5  M. 
&  W.  247,  where  it  was  held  that 
an  account  stated,  and  a  sum 
thereupon  found  to  be  due  to  the 
plaintiff,  will  not  support  a  promise 
to  pay  such  sum  in  Jvturo,  though 
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the  law  would  imply  a  promise  to 
pay  it  in  pntsenti. 

It  IB  perhaps  upon  the  principle 
that  a  gift  while  executory  is  nudum 
pactum^  and  therefore  incapable  of 
bein^  enforced,  that  a  parol  gift  of 
chattels  is  held  to  pass  no  property 
to  the  donee  without  delivery. 
/roiw  V.  SmaOpiece^  5  B.  &  A. 

It  has  been  above  stated  that 
one  of  the  cases  in  which  an  exjtress 
rtquestiB  unnecessary,  and  in  which 
a  promise  will  be  implied^  is  that 
in  which  the  plaintiff  has  been 
compelled  to  do  that  to  which  the 
defendant  was  legally  compellable. 
On  this  principle  depends  the  right 
of  a  surety  who  has  been  damnified 
to  recover  an  indemnity  from  his 
principal.   Tousmint  v.  Martinnant^ 
2  T.  R.  100 ;  Fisher  v.  FeUaws,  5 
Esp.  171.     Thus,  the  indorser  of 
a  bill  who  has  been  sued  by  the 
holder,  and  has  paid  part  of  the 
amount,   being  a  surety  for   the 
acceptor,  may  recover  it  back  as 
money  paid  to  his  use  and  at  his 
request.     Poumall  v.  Ferrand^  6  B. 
k  C.  439.     But  then  the  surety 
must  have  been  compelled^  i,  e,  he 
must  have  been  under  a  reasonable 
obligation  and  necessity,  to   pay 
what  he  seeks  to  recover  from  his 
principal ;  for  if  he  improperly  de- 
fend an  action  and  incur  costs, 
there  will  be  no  implied  duty  on 
the  part  of  his  principal  to  reim- 
burse him  those,  miless  the  action 
was  defended  at  the    principal's 
request.     Roach   v.    Thompson^   1 
M.&M.  487.   See4C.&P.194; 
GxMt  V.  Rippon,  1  M.  &  M.  406  ; 


Knight  v.  Htighes,  1  M.  &  M.  247  ; 
Smith  V.  Campion^  3  B.  &  Ad. 
407.  But  if  he  make  a  reasonable 
and  prudent  compromise,  he  will 
be  justified  in  doing  so.  Smith  v. 
Compton.  However,  it  is  always 
advisable  for  the  surety  to  let 
his  principal  know  when  he  is 
threatened,  and  request  direc- 
tions from  him ;  for  the  rule 
*  laid  down  by  the  King's  Bench  in 
Smith  v.  Contptan  is,  that  *'*'  the 
effect  of  want  of  notice  (to  the 
principal),  is  to  let  in  the  party 
who  is  called  upon  for  an  indem- 
nity, to  show  that  the  plaintiff  has 
no  claim  in  respect  of  the  alleged 
loss,  or  not  to  the  amount  alleged ; 
that  he  made  an  improvident  bar- 
gain, and  that  the  defendant  might 
have  obtained  better  terms  if  an 
opportunity  had  been  given  him. 
.  .  .  .  The  effect  of  notice  to 
an  indemnifying  party  is  stated  by 
Butter  J.,  in  Duffiehl  v.  Scott,  3  T. 
R.  374.  The  purpose  of  giving 
notice  is  not  in  order  to  give  a 
ground  of  action ;  but  if  a  demand 
bo  made  which  the  party  indemni- 
fying is  bound  to  pay,  and  notice 
be  given  to  him,  and  he  refuse 
to  defend  the  action,  in  conse- 
quence of  which  the  person  indem- 
nified is  obliged  to  pay  the  demand, 
that  is  equivalent  to  a  judgment, 
and  estops  the  other  party  from 
saying  that  the  defendant  in  the 
first  action  was  not  bound  to  pay 
the  money."  On  the  same  ground 
as  the  liability  of  a  principal  to  re* 
imburse  his  surety,  depends  the 
right  of  one  surety  or  joint  con- 
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tractor  who  has  been  obliged  to 
(satisfy  the  whole  demand,  to  re- 
cover a  proportionable  contribu- 
tion from  his  fellow  surety  or  con- 
tractor. He  is  a  person  who  has 
been  compeUed  to  satisfy  a  de- 
mand, parcel  of  which  his  fellow 
was  compellable  to  satisfy :  CaweU 
V.  Edwards,  2  B.  &  P.  268 ;  Tur- 
ner V.  Davies,  2  Esp.  478 ;  Browne 
V.  Lecj  6  B.  &.  C.  697 ;  Deering  v. 
Winchebea,  2  B.  &  P.  270;  though, 
indeed,  if  one  have  become  surety 
at  the  instance  of  the  other,  parti- 
cularly if  that  other  have  received 
from  the  principal  a  separate  in- 
demnity for  himself,  it  will  be  dif- 
ferent. Turner  v.  Davies ;  see 
Thomas  v.  Cook,  8  B.  &  C.  728. 
See,  as  to  the  right  of  a  joint  con- 
tractor to  contribution,  Lord  Ken- 
yon's  judgment  in  Merrywether  v. 
Nixan,  8  T.  R.  186,  and  post.  voL 
2;  Abbot  v.  Smith,  2  Bl.  947; 
Hutton  V.  Eyre,  6  Taunt.  289; 
Bayne  v.  Stone^  4  Esp.  13 ;  Bur- 
nell  V.  Minot,  4  Moore,  340 ; 
Holmes  v.  Williamson,  6  M.  &  S. 
158.  It  is  otherwise  indeed  where 
the  joint  contractors  are  partners, 
for  then  justice  could  not  be  done 
between  them  without  balancing 
the  partnership  accounts,  which 
is  the  office  of  a  court  of  equity ; 
Sadler  v.  Nixon,  5  B.  &  Ad.  936 ; 
unless  the  partnership  was  merely 
in  an  isolated  transaction.  See 
Wilson  V.  CutHng,  10  Bingh.  436. 
But  no  action  for  contribution  is 
maintainable  by  one  wrongdoer 
against  another,  although  the  one 
who  claims  contribution  may  have 


been  compelled  to  satisfy  the  whde 
damages  arising  from  the  tart  com- 
mitted by  them  both.    This  was 
decided  in  Merrywether  v.  Nixan^ 
8  T.  R.  186.    There,  Starhey,  ha^ 
ing  brought  an  action  on  the  case 
against  Merrywether  and  Nixon  for 
an  injury  done  by  them  to  his  re- 
version, levied  the  whole  damages, 
amounting  to  840/.,  upon  Merry^ 
wether,  who  thereupon  sued  Nixon 
for  a  contribution :  the  plaintiff  was 
nonsuited  on  the  ground  that  sooh 
an  action  lay  not  between  vnx>ngt- 
doers;  and  the  court  afterwards 
held  the  nonsuit  proper.  LordJTcii- 
yon,  in  his  judgment,  having  laid 
down  the  general  principle,  ob- 
served, that  *'  the  decision  would 
not  affect  cases  of  indemnity  where 
one  man  employed  another  to  do 
acts  not  unlawful  in  themselves,  for 
the  purpose  of  asserting  a  right." 
^^  From    the    inclination    of  the 
court,  in  Phillips  v*  Biggs,  Hard. 
164,  from  the  concluding  part  of 
Lord  KenyoiCs  judgment  in  Merry- 
wether  v.  Nixan,  and  from  reascm, 
justice,  and  sound  policy,  the  ruk 
that  wrongdoers  cannot  have  con- 
tribution against  each  other,   is 
confined  to  cases  where  the  per- 
son seeking  redress  must  be  pre- 
sumed   to   have  known  that  he 
was  doing  an  unlawful  act.**^     Per 
Best,  C.  J.,  in  Adamsan  v.  Jertris^ 
4  Bing.  72.     Accordingly  in  BMs 
V.   Gibbons,   2  Adol.   &   Ell.   57, 
such  an  action  was  held  to   be 
maintainable.     There,  the  defend- 
ant consigned  to  the  plaintifib  ten 
casks  of  acetate  of  lime^  for  Nyren 
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and  Wibon,  two  of  which  were 
deUveredy  but  the  remaining  eight 
oontinned  in  the  plaintifiB'  hands 
up  to  the  time  of  Nyren  and  Wil- 
son's bankmptcy,  on  which  the 
plaintiflb,  by  the  defendant's  or- 
ders, refused  to  deliver  them  to 
the    assignees,   who   brought    an 
action  of  trover,  which  the  plaintiffs 
eonq>romised  by  paying  the  value 
of  the  casks,  together  with  the 
sosta,  and    brought    this    action 
against  the  defendants  for  indem- 
nity.    They  were  held  to  be  en- 
titled to  recover.  * '^  The  principle 
laid    down     in    Merrywether     v. 
Nixatt,'^  said  Tawnian^  J.,  is  ^'  too 
^ain  to  be  mistaken.      The  law 
will  not  imply  an  indemnity  between 
wnmgdoen.    But  the  case  is  altered 
where  the  matter  is  indifferent  in 
itadfy  and  when  it  turns  upon  dr- 
ciautances  whether  the  act  be  wrong 
or  not.     The  act   done  here,  by 
changing  the  destination  of  the 
goods  at  the  order  of  the  defend- 
ant, was  not  clearly  illegal ;  and, 
therefore,  not  within  the  rule  in 
Merrytceiher  v.    Nixan;'^    accord. 
Humphreys  v.  Prattj  2  Dow  &  CI. 
288;  Pearson  v.  Skelton,  1  M.  & 
Welsh.  504  ;    Fletcher  v.  Harcot, 
Hutt.  55,  S.  C.  as  Batterseys  case, 
Wmch.  48.     In  Colboum  v.  Pat- 
mare,  4  Tyrwh.  677,  1  C.  M.  & 
Ros.  73,  the  proprietor  of  a  news- 
paper sued  his  editor  for  falsely, 
maliciously,  and  negligently  insert- 
ing a  libel  therein,   without  the 
knowledge,  leave,  or  authority  of 
the  plaintiff,   '^  in  consequence  of 
which  the  plaintiff  was  convicted 


and  fined  for  falsely  and  malici- 
ously printing  and  publishing  the 
said  libel.'*'  The  case  was  deter- 
mined against  the  plaintiff  on  a 
slip  in  the  pleading,  the  court  be- 
ing of  opinion,  that  it  was  con- 
sistent with  the  statement  in  the 
declaration,  that  the  plaintiff, 
though  he  did  not  know  of  the 
original  insertion  of  the  libel, 
might  afterwards  have  knowingly 
and  wilfully  permitted  it  to  be 
printed,  and  so  have  been  con- 
victed in  consequence  of  his  own 
criminal  act,  and  not  of  that  of 
the  defendant.  But,  during  the 
argument,  the  question,  whether  a 
newspaper  proprietor,  convicted 
and  fined  in  consequence  of  the 
publication  of  a  libel  by  his  editor 
vnthout  his  knowledge  or  consent, 
could  maintain  an  action  for  in- 
demnity, was  elaborately  discussed 
at  the  bar,  and  the  court  in  de- 
livering judgment  expressed  a 
strong  opinion  that  he  could 
not.  "I  am  not  aware,"  said 
Lord  Lyndhurst,  C.  B.,  "  of  any 
case  in  which  a  man  convicted  of 
an  act  declared  by  law  to  be 
criminal,  and  punished  for  it  ac- 
cordingly, has  been  suffered  to 
maintain  an  action  against  the 
party  who  participated  with  him 
in  the  offence,  in  order  to  procure 
indemnity  for  the  damages  occa- 
sioned by  that  conviction ;  but 
after  hearing  the  argument,  I 
entertain  little  or  no  doubt  that 
such  an  action  could  not  be  main- 
tained." (See  Sliarkell  v.  Rosier, 
2  Bing.  N.  C.  634.) 
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Perhaps    this    caso    may    bo 
thought   to   involve    considerable 
hardship.    The    proprietor    of   a 
newspaper    is,    for    the    security 
of  the  public,  rendered  the  single 
exception  to  that  otherwise  uni- 
versal rule  of  law,  that  a  master 
shall  not  be  criminally  responsible 
for  the  act  of  his  servant,  done 
without    his    knowledge    or    au- 
thority. See  Rery,  Chttch^  M,  &  M. 
433.     His  liability  to  the  indict- 
ment is,  as  Lord  Lyndhurst  ex- 
pressed it,   "an  anomaly."    Ad- 
mitting that  it  would  also  be  an 
anomaly,  that  a  man  convicted  of 
a  crime  should  recover  indemnity : 
still,  if  one  anomaly  be  permitted 
in  the  law  in  order  to  convict  him, 
may  not  another  anomaly  be  in- 
troduced in   order  to  indemnify 
him !     It  is  hard  to  consider  the 
caso  anomalous  as  against  the  pro- 
prietor, and  to  refuse  to  treat  it 
as  such  in  his  favour.     If  there  be 
one  case  only  in  which   a  man, 
morally  innocent,    may   be    con- 
victed  of  a  crime,  should   there 
not  be  a  corresponding  exception 
to    the   rulo   which    debars  per- 
sons  so   convicted    from    indem- 
nity ?     It  has  been  said  that  his 
liability  to   the   indictment   pro- 
ceeds upon  the  ground  that  the 
iBiVf  presumes  him  to  be  cognizant 
of  the  libel.    Li  presumptione  juris 
consistit  (pquitas.    But  what  equity 
is  there  in  continuing  such  a  pro- 
sumption  after  its  object,  namely, 
the  protection  of  the  public,  has 
been  satisfied?      And  that,   too, 
when  the  effect  of  doing  so  is  to 


exempt  the  person  morally  guilty 
from  punishment,  at  the  expense 
of  the  person  morally  innocent^ 
for  the  defendant  in  the  action  for 
indemnity  must  always  be  one 
who  has  published  the  libel  know- 
ingly, wilfully,  and  without  the 
knowledge  or  consent  of  the  pro- 
prietor. 

Under  the  same  principle,  viz. 
that  a  previous  reguest^  and  a  prO' 
mise  to  indemnify, will  be  implied,  in 
favour  of  a  plaintiff,  who  has  been 
compelled  to  do  that  to  which  the 
defendant  was  legally  compellable, 
may  be  ranked  the  cases  in  which 
a  tenant,  who  has  been  forced  to 
pay  some  demand  to  which  the 
landlord  was  primarily  liable,  has 
been  held  entitled  to  deduct  the 
amount  from  his  rent,  or  to  reco- 
ver it  again  from  the  landlord,  as 
money  paid  to  his  use.     Such  was 
Taylor  v.  Zamira,  6  Taunt.  524 ;  that 
was  an  action  of  replevin,  in  which 
*  the  defendant  made  cognizance  as 
bailiff  of  Carpue  for  8/.  15^.,  being 
a  quarter's  rent,  under  a  demise  at 
35/.  per   annum.      The    plaintiff 
pleaded  in  bar,  that,  before  that 
demise,  Ridout  and   Tothill  were 
seised  each  of  an  undivided  fourth 
part  of  the  premises,  and  severaDy 
demised  the  same  for  terms  of  99 
years  to  S.  S,  Still;  who  assigned 
them  to  Tucker ;  who,  before  the 
demise  by  Carpue^  and  before  that 
person   had  any  interest  in    the 
premises,  granted  an  annuity  of 
102/.  16#.  per  annum,  issuing  out 
of  the  said  two  undivided  fourth 
parts,    to    Mary    KnoxcleSy    with 
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power  of  difltrefls;  that  afterwards, 
and  before  the  time  when,  &o.,  a 
earn  exceeding  the  arrears  men- 
tioned in  the  cognizance,  viz.  205/. 
12t^  fell  due  to  M,  Knowlea^  who 
demanded  payment  from  the  plain- 
aSt  and  threatened  to  distrain  on 
Um ;  whereupon,  in  order  to  pre- 
foit  his  goods   from  being  dis- 
truned,  the  plaintiff  paid  8/.  15«. 
(the  rent  mentioned  in  the  cog^ 
niianoe)  in  part  payment  of  the 
mmity.    The  plea  was  held  good: 
Gti&i,  C  J.,  remarking,  that  Saps- 
firdy.  Fktchtfr^  4  T.  R.  511,  was 
deeinre  that  a  tenant,  threatened 
with  distress  for  rent  due  to  a 
•opeiuMr  landlord,  might  pay  it, 
and  deduct  the  payment  from  his 
own  rent;  that  Uie  only  difference 
was,  that    there    his    immediate 
kamr  was  personally  liable  to  that 
rent,  and  that  here  the  land  only 
was  liable,  but  that  nothing  could 
iam  on  that  distinction.      And 
Bmrrauffhj  J.,  said,  that,  had  the 
payment  by  the  plaintiff  exceeded 
the  rent  due  from  him,  he  might 
have    brought    assumpsit    against 
defendant  for    the   surplus.      In 
Saprford  v.  Fktcher,  4  T.  R.  511, 
above  referred  to,  tenant,  to  an 
avowry  for  rent  arrear  pleaded  a 
payment,  under  threat  of  distress, 
of  ground-rent   to    the    superior 
ludlord.     It  was  urged,  1st,  that 
tlus  amounted  to  a  set-off,  and 
was  not  pleadable  in  replevin;  2nd, 
tliat  this  was  a  payment  by  the 
tenant  in  his  own  wrong,  for  that 
no  man  can   make    another    his 
debtor,  by  voluntarily  paying  the 


debt  of  that  other.  But  the  court 
said,  it  was  not  a  set-off,  but  a 
pajrment ;  and  that  the  payment 
was  not  voluntary,  but  compulsory, 
for  it  was  made  under  threat  of 
distress,  which  the  superior  land- 
lord had  it  in  his  power  to  levy. 
Nor  is  it  necessary,  for  the  pur- 
pose of  rendering  the  payment  one 
by  compulsion,  that  the  superior 
lord  should  actually  threaten  to 
distrain ;  for  a  demand  by  one 
who  has  power  to  distrain  is  equi- 
valent to  a  threat  of  distress ;  and 
such  a  payment,  to  use  the  words 
of  Best^  C.  J.,  is  no  more  voluntary 
than  a  donation  to  a  beggar  who 
presents  a  pistol.  Carter  v.  Carter^ 
5  Bing.  406.  It  was  stated,  as 
has  been  already  observed  by 
Burroughs  J.,  in  Taylor  v.  Zamira^ 
that,  if  the  payment  made  by  the 
tenant  to  the  head  landlord  had 
exceeded  the  sum  due  from  him  to 
his  lessor,  he  might  have  sued  his 
lessor  in  assumpsit  for  the  surplus. 
This  is  a  corollary  from  the  gene- 
ral rule  we  are  discussing,  viz, 
that  if  A.  be  compelled  to  pay  the 
debt  which  B.  is  legally  compellable 
to  satisfy,  A.  may  sue  B.  for  the 
amount,  and  the  law  implies  a 
previous  request  from  B.  to  A.,  to 
pay  the  debt,  and  a  subsequent 
promise  to  reimburse  him.  Indeed, 
in  Schlencker  v.  Moxey^  3  B.  &  C. 
789,  where  a  lessee  by  deed,  who 
had  been  distrained  upon  for  ground- 
rent,  declared  against  his  lessor, 
on  an  implied  promise  to  indemnify, 
it  was  held  that  the  covenant  for 
quiet  enjoyment  by  the  word  de- 
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mise  excluded  such  an  implication. 
Had  he  sued  not  on  a  contract 
contemporaneous  with  the  lease, 
but  for  money  paid,  the  result 
might  have  been  different.  In 
Moore  v.  Pyrke^  11  East,  53,  the 
general  principle  was  not  disputed ; 
but  the  action  failed,  because  the 
plaintiff,  instead  of  paying  the  rent 
to  the  superior  landlord,  had  suf- 
fered his  goods  to  be  distrained 
and  sold,  so  that,  in  fact,  he  never 
had  paid  any  money  to  the  defend- 
ant's (his  lessor's)  use ;  and,  as  the 
declaration  was  for  money  paid,  he 
failed.  But  in  Exall  v.  Partridge 
and  others^  8  T.  R.  308,  the  plain- 
tiff, a  stranger,  placed  his  carriage 
on  premises  which  the  defendant 
and  two  others  rented  from  Welch 
for  a  term  of  years ;  the  other  two 
had  transferred  their  interest  to 
their  co-lessee ;  but  there  was  a 
covenant  by  all  three  to  pay  rent, 
so  that  all  continued  liable  to 
Welch,  the  head  landlord.  Welch 
having  distrained  the  carriage  for 
rent,  the  plaintiff  paid  the  arrears, 
in  order  to  release  it,  and  was 
allowed  to  recover  the  amount  from 
the  defendants  in  an  action  of 
assumpsit  ♦  for  money  paid.  "  One 
person,'^  said  Lawrence^  J.,  in  his 
judgment  in  that  case,  ^^  cannot 
by  a  voluntary  payment  raise  an 
assumpsit  against  another;  but 
here  was  a  distress  for  rent  due 
from  the  three  defendants,  the 
notice  of  distress  expressed  the 
rent  to  be  due^oiw  them  all^  the 
money  was  paid  by  the  plaintiff  in 
satisfaction  of  a  demand  on  aU^  and 


it  was  paid  by  compulsion ;  there- 
fore, I  am  of  opinion  that  this 
action  may  be  maintained  against 
the  three  defendants.  The  justice 
of  the  case,  indeed,  is  that  the  one 
who  must  ultimately  pay  thia 
money  should  alone  be  answerable 
here.  But  as  all  the  three  defend- 
ants were  liable  to  the  landlord  for 
the  rent  in  the  first  instance^  and  as, 
by  this  payment  made  by  the 
plaintiff,  all  the  three  were  released 
from  the  demand  of  rent,  I  think 
that  this  action  may  be  supported 
against  all  of  them/' 

The  above  words  are  printed  in 
tto//c5,  because  there  is  a  distinction 
between  this  case  and  the  case 
where  one  person  is  compeUed  to 
make  a  payment,  to  which  another 
is  liable,  not,  however,  primarily, 
but  only  in  consequence  of  a  special 
agreement  with  the  party  who  is 
forced  to  make  it ;  the  remedy  in 
such  case  not  being  on  any  implied 
assumpsit  J  but  on  the  special  agree- 
ment itself:  thus  in  Spencer  v. 
Parry,  3  AdoL  &  Ell.  331,  the  • 
defendant  took  a  house  from  the 
plaintiff,  and  agreed  to  pay  certain 
taxes,  which  were  by  statute  pay- 
able by  the  landlord.  The  plain- 
tiff, having  been  compelled  to  pay 
these  taxes  in  consequence  of  the 
defendant's  default,  brought  an 
action  of  debt  for  money  paid 
against  him.  It  was  objected  that 
he  ought  to  have  sued  upon  the 
special  agreement,  and  the  court 
held  the  objection  fatal.  *^The 
plaintiff's  payment,"  said  the  Lord 
Chief  Justice,  delivering  judgment. 
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*^  delivered  the  defendant  ^om  720 
UabiKty  but  what  arose  from   the 
eoHtract  behoeen  them,  the  tax  re- 
mained due  by  his  default,  which 
would  give  a  remedy  on  the  agree- 
ment, btit  it  was  paid  to  one  who 
had  no  daim  upon  him^  and  there- 
fore not  to  his  user    Accord,  Lub^ 
hoA  y.  Tribe,  3  M.  &  Welsh.  607, 
iriiich  was  decided  on  the  authority 
at  Spencer  v.  Parry.     In  Lubbock 
T.   Tribe,  the  defendant  gave  a 
cheque  for  money  due  from  him 
to  Uie  K.  Co.;   the  plaintiffs  re- 
ceived it  as  the  company's  agents; 
it  was  afterwards  lost,  and  the 
{daintiffsagreed  with  the  defendant 
that  he  should  give  them  a  new 
cheque   on   their   giving  him  an 
indemnity.     No  new  cheque  was 
given:   but  the  plaintiff  having 
been  obliged  to  pay  the  amount  to 
the  company,  brought  an  action 
against  the  defendant  for  money 
paid,  which  was  held  not  to  be 
snstainable.  '^On  the  special  agree- 
ment,'' said  Parke  B.,  ^'I  tliink 
an  action  might  be  maintained,  but 
not  for  money  paid,  because  the 
payment  of  the  money  docs  not 
exonerate  the  defendant  from  any 
liability  at  all.    It  is  not  money 
paid  to  his  use,  it  is  money  paid  to 
the  plaintii&^  own  use,  who  are 
bound  to  make  good  the  amount 
to  the   K.  Company.*"      But  in 
a  previous  case,  in  which  the  com- 
pulsory payment  was  made  in  dis- 
charge of  a  party,  who,  though 
not  primarily  liable,  was  ultimately 
w,  not  by  any  special  agreement, 
but  by  the  provisions  of  an  act  of 
parliament,  it  was  decided,  that 


the  party  compelled  to  make  the 
payment  might  recover  on  an  im- 
plied assumpsit.  In  Dawson  v.  Lin- 
tony  5  B.  &  A.  521,  goods  of  the 
plaintiff,  an  outgoing  tenant,  left 
by  him  on  his  farm,  were  distrained 
for  a  tax  payable  by  the  tenant, 
but  which  the  act  gave  him  power 
to  deduct  from  his  rent:  the  court 
decided,  that,  as  the  tax  must 
ultimately  fall  on  the  landlord,  and 
as  the  plaintiff  had  been  compelled 
to  pay  it  in  order  to  ransom  his 
goods,  he  had  a  right  to  recover 
the  amount  from  the  landlord,  as 
money  paid  to  his  use.  It  may, 
perhaps,  be  thought,  that  the  pay- 
ment in  this  case  is  liable  to  the 
concluding  observation  of  the  court 
in  Spencer  v.  Parry ^  that  "  it  was 
made  to  one  who  had  no  claim  upon 
the  defondanty  and  tJierefore  not  to 
his  use."  But  though,  in  Dawson 
V.  Linton^  there  was  no  claim  for 
the  tax  against  the  defendant  per- 
sonally, there  was  a  claim  against 
the  land  which  was  his  property ; 
nay,  there  was  one  contingency, 
viz.  that  of  there  being  no  suffi- 
cient distress,  in  which  the  act 
provided  that  the  land  itself  might 
be  seized  quousque  for  the  arrears 
due  ;  and  Taylor  v.  Zamira  shows 
that  a  claim  against  a  man^s  pro- 
perty is  equivalent,  for  this  pur- 
pose, to  one  against  his  person ; 
but,  in  Spencer  v.  Parry^  the  de- 
fendant had  quitted  the  promises, 
so  that  neither  he  nor  his  property 
could  have  been  molested  on  ac- 
count of  the  tax,  at  the  time  when 
the  plaintiff  paid  it. 

Here  we  must  not  omit  to  re- 
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mark,  that  thoro  is  a  peculiarity 
in  tho  right  of  the  tenant  to  recoup 
himfielf  for  monicA  paid  in  the  dis- 
charge of  some  burden  upon  the 
land  prior  to  his  own  interest 
therein,  which  distinguishes  that 
from  all  other  cases  of  compulsory 
payment  to  the  use  of  another. 
Such  payments,  when  made  by  a 
tenant  under  compulsion,  are  con- 
sidered as  actual  payments  of  so 
much  of  his  rent,  and  may  be 
pleaded  by  way  of  payment^  as 
contradistinguished  from  set-off; 
(see  Taylor  v.  Zamira  and  Saps- 
ford  V.  Fletcher^  supra;)  whereas, 
generally  speaking,  one  who  has 
been  compelled  to  pay  the  demand 
to  which  another  is  liable,  although 
he  may  recover ,  the  amount  in 
assumpsit^  or  set  it  off  in  an  action 
against  himself,  cannot  appropriate 
•  it  to  the  pajrment  of  a  debt  due  by 
him  to  the  person  to  whoso  use  he 
paid  it,  without  obtaining  that 
person's  consent ;  the  fact  is,  that, 
in  cases  of  landlord  and  tenant,  the 
very  relation  in  which  the  parties 
stand  to  each  other  creates  an 
implied  consent,  upon  the  land- 
lord's part,  that  the  tenant  shall 
appropriate  such  part  of  his  rent 
as  shall  bo  necessary  to  indemnify 
him  against  prior  charges,  and 
that  tho  money  so  appropriated 
shall  be  considered  as  paid  on 
account  of  rent ;  but  this  implica- 
tion is  liable  to  be  rebutted,  for  if 
the  landlord  wore  afterwards  to 
repay  the  tenant  the  money  paid 
by  him  in  respect  of  the  charge, 
ho  might  recover  the  entire  rent, 
fo  nominey  without  any  deduction. 


All  this  is  well  explained  by  Bulkr, 
J.,  in  Sapsfbrd  v.  Fletcher.  "  There 
is  great  difference,*^  says  his  Lord- 
ship, ^^  between  a  payment  and  a 
set-off;  the  former  may  be  pleaded 
to  an  avowry,  though  the  latter 
cannot.  That  is  a  good  payment 
which  is  paid  as  part  of  the  rent 
itself  in  respect  of  the  land,  but  a 
set-off  supposes  a  differentdemand, 
arising  in  a  different  right.  It  was 
said,  that  if  the  tenant  had  paid 
the  ground-rent,  and  the  landlord 
had  afterwards  repaid  him,  the 
latter  could  not  avow  for  the  whole 
rent ;  and  my  answer  is  this,  that 
the  payment  there  never  was  ooa- 
sidered  by  both  as  a  payment,  and, 
if  not,  the  whole  rent  remains 
due.  I  consider  this  ease  as  a 
lease  from  the  defendant  to  the 
plaintiff,  at  the  annual  rent  of  602., 
out  of  which  51.  per  annum  was  to 
be  paid  to  the  ground  landlord ; 
and  therefore  a  payment  of  that 
ground-rent  is  a  payment  of  bo 
much  rent  to  the  defendant,  and 
may  be  pleaded  in  answer  to  the 
avowry  for  rent.  Neither  can  we 
suppose,  upon  this  record,  that 
the  defendant  ever  repaid  the 
plaintiff  this  ground-rent,  for,  if  he 
had,  he  might  have  replied  that 
fact."  The  landlord,  therefore, 
generally  speaking  (for  in  some 
cases  it  is  taken  from  him  by 
statute),  has  the  option  of  repay- 
ing the  tenant  the  sum  disbursed 
by  him  to  discharge  the  prior  claim 
upon  the  land,  and  may  thus  pre- 
vent the  disbursement  from  being 
considered  as  a  payment  of  so 
much  of  the  rent ;  and  the  tenant 
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maj,  in  like  manner,  electf^not  to 
oonaider  it  as  such,  and  may  sig- 
nify his  election  by  bringing  an 
action  for  the  amouit,  or  setting 
it  off  in  an  action  brought  by  his 
landlord  against  him  for  any  other 
debt.  And,  indeed,  in  some  cases 
he  muBi  do  so ;  for,  if  he  owe  no 
rent,  <Nr  not  enough  to  cover  the 
Boms  he  has  been  forced  to  pay,  he 
his  no  other  means  of  reimbursing 
himself. 

It   iSf    however,    necessary  to 
remark,  that  there  are  some  cases 
which  qualify  the  generality  of  the 
doctrine  just  laid  down,  by  com- 
pdling  the  tenant  to  avail  himself 
of  his  right  to  deduct  within  a 
given  period,  if  at  all.     The  pro- 
party-tax  by  46  6.  3,  c.  64,  was 
directed  to  be  paid  by  the  occupier, 
who  was  required  to  deduct  it  out 
of  the  next  rent.  InDenbyv.Moore^ 
1  R  &  A.  130,  the  plamtiff  occu- 
pied land,  and  paid  the  property- 
tax  for  about  twelve  years,  and 
ako  paid  the  full  rent  during  that 
time,  and  it  was  held  that  he  could 
not  recover  back  again  the  amount 
of  rent  thus  over-paid.    This  case, 
mdeed,  was  decided  upon  grounds 
not  much  akin  to  the  subject  of 
this  note,  for  the  action  was  for 
mmey  had  and  received  to  recover 
back  the  rent  over-paid,  not  for 
wmey  paid  to  the  defendant's  use 
on  account  of  property-tax.    And 
the  court  thought   that,   as   the 
oecupier  had  made  the  over-pay- 
ments with  full  knowledge  of  the 
facts,  he  could  not  recover  them 
back  again ;  besides,  the  words  of 


the  act  were  ex])res8,  requiring  the 
occupier  to  deduct  the  tax  from 
the  rent  next  due,  and  there  were 
good  reasons  for  insisting  on  his 
doing  so.  And,  therefore,  in 
Stubbs  V.  Parsons^  Bayley^  J.,  said, 
''  that  ho  laid  Denby  v.  Moore  out 
of  the  question,  that  decision  being 
on  the  express  words  of  the  pro- 
perty act,  to  prevent  frauds  on  the 
revenue."  Andreto  v.  Hancock^  1  B. 
&  B.  37,  was,  like  Sapsford  v. 
Fkicher^  an  action  of  replevin,  and 
the  defendant  having  avowed  for 
six  months'  rent  due  the  29th  of 
September,  1818,  the  plaintiff 
pleaded  in  bar  various  payments 
of  land-tax  and  paving  rates  made 
to  prevent  his  goods  from  being 
dis'trained  between  1812  and  1818, 
while  he  was  tenant  to  the  defend- 
ant, which  pajrments  he  claimed  to 
deduct  from  the  rent  avowed  for. 
The  plea  was  decided  to  be  bad ; 
principally,  however,  upon  tlio 
express  words  of  the  acts  of  parlia- 
ment, by  which,  to  use  the  words 
of  Dallas^  C.  J.,  the  tenant  was 
not  only  allowed^  but  required^  to 
deduct  these  payments  out  of  the 
rents  of  the  then  current  *  years. 
In  Stvbbs  V.  Parsons^  3  B.  &  A. 
516,  a  similar  question  again  arose 
with  respect  to  land-tax,  that  also 
was  an  action  of  replevin,  cogni- 
zance for  a  quarterns  rent  due  tlie 
25th  of  March,  1819.  The  plaintiff 
pleaded  a  t<}nder  as  to  part,  and 
as  to  the  residue,  that  before  the 
25th  of  March,  and  before  tlie 
said  time  when,  &c.,  divers  sums, 
amounting  to  the  residue,  had  been 
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from  time  to  time  afisessed  on  the 
premisee  for  land-tax,  which  he 
had  been  compelled  to  pay.  On 
demurrer  the  plea  was  held  bad, 
because  it  did  not  state  when  the 
land-tax  claimed  to  be  deducted 
was  assessed  or  paid ;  and  it  was 
consistent  with  the  plea  that  it 
might  have  been  a  payment  for 
land-tax  due  before  the  reAt  dis- 
trained for  either  accrued,  or  was 
accruing,  or  even  before  the  com- 
mencement of  the  present  land- 
lord's title.  "  The  ground,"  said 
Bayley^  J.,  "  on  which  my  judg- 
ment proceeds,  is,  that  a  payment 
of  the  land-tax  can  only  be  de- 
ducted out  of  the  rent  which  has 
then  accrued,  or  is  then  accruing^ 
due,  for  the  law  considers  the  pay- 
ment of  the  land-tax  as  a  payment 
of  so  much  of  the  rent  then  due, 
or  growing  due,  to  the  landlord. 
And  if,  afterwards,  he  pays  the 
rent  in  fiill,  he  cannot  at  a  subse- 
quent time  deduct  that  over-pay- 
ment from  the  rent.  He  may^ 
indeed^  recover  it  back  as  money 
paid  to  the  landlord's  use,^  "  The 
occupier,"  said  Holroyd^  J.,  "  has 
a  lien  on  the  next  rent,  given  him 
by  the  legislature,  for  the  land- 
tax  paid  by  him ;  but  if  he  parts 
with  the  rent  without  making  the 
deduction,  he  loses  his  lien,  and 
has  only  his  remedy  by  action  or 
set-off." 

The  next  question  is,  whether 
the  limitation  in  point  of  time 
established  by  these  cases,  with 
respect  to  deductions  of  land-tax, 
applies  to  deductions  in  respect  of 


reat  paid,  under  dread  of  distresB, 
to  the  superior  landlord,  or  in 
respect  of  arrears  of  a  rent-chaige. 
In  order  to  solve  this  qnestioQ  we 
cannot  have  recourse,  as  in  case  of 
taxes,  to  the  express  words  of  the 
legislature ;  we  must,  therefore, 
resort  to  princij^es  of  ocnnmoii 
sense  and  general  conv^enoe. 
And  it  seems  not  unreasonable, 
that  if  a  tenant,  having  made  sndi 
payments,  fail  to  deduct  at  the 
next  opportunity,  he  should  be 
taken  to  have  abandoned  his  right 
to  do  so,  and  to  have  elected  to  rely 
upon  his  right  of  action  for  money 
paid  to  the  landlord's  use ;  and,  in- 
deed, Park^  J.,  in  Carter  v-  Carter^ 
5  Bing.  409,  410,  appears  to  have 
considered  that  this  point  was 
decided  by  Andrew  v.  Hancock^  to 
which  he  refers  as  to  a  case  of 
ground-rent.  Yet  it  would  be 
hard  to  preclude  the  tenant  from 
deducting  from  any  rent  not 
actually  due  or  accruing  at  the 
time  of  his  making  the  payments 
in  respect  of  which  he  claims  the 
right  of  deduction ;  for  the  arrears 
of  rent-charge  or  head-rent  may 
be  extremely  heavy,  and  may  cover 
much  more  than  the  amount  of  the 
rent  then  due  or  accruing  from  him 
to  his  landlord.  In  order,  there- 
fore, to  do  full  justice,  he  ought  to 
be  allowed,  after  making  such  a 
payment,  to  retain  the  rent  for  as 
many  succeeding  rent-days  as  may 
be  necessary  to  place  him  in  statu 
quo,  for  he  cannot  prescribe  to  the 
head  landlord  or  incumbrancer 
when  to  insist  on  payment,  and 
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therefore  ought  not  to  suffer  by 
their  delay. 

But  it  seems  reasonable,  that 
the  tenant's  right  to  deduct  should 
<»ily  exist  in  respect  of  payments 
made  by  him  of  arrears  which 
aocmed  due  in  the  time  of  the 
landlord  against  whom  he  claims 
the  deduction.  Suppose,  for  in- 
stance, pr^nises  be  let  for  lOOZ.  a 
year,  and  subject  to  a  head-rent  of 
lOL  a  year,  of  which  five  years  are 
in  anear  when  the  mesne  landlord 
asEOgns  his  reversion :  upon  the 
sixth  year  falling  due  the  head 
landlord  threatens  to  distrain,  and 
the  toaant  is  obliged  to  pay  him 
sixty  pounds :  shall  he  deduct  the 
whole  of  that  simi  from  his  current 
jear^s  rent,  or  only  the  10/.  which 
fdl  due  during  his  present  land- 


lord's time  i  It  would  be  hard 
upon  the  assignee  to  adopt  the 
former  part  of  this  alternative. 

The  right  to  deduct  a  payment 
in  respect  of  ground-rent  has  not 
been  confined  to  tenants,  for  in 
Doe  V.  Hare^  4  Tyrwh.  29,  the 
plaintiff,  having  recovered  in  eject- 
ment, on  a  demise  from  the  5th  of 
June,  1830,  brought  an  action  for 
the  mesne  profits  between  that  day 
and  the  4th  of  June,  1832,  when 
the  sheriff  executed  the  ha.  fa.  po. 
The  defendant  was  allowed,  in 
reduction  of  damages,  a  pajrment 
in  respect  of  ground-rent  which 
had  become  due  the  24th  of  June, 
1830,  and  also  two  other  payments 
of  ground-rent  which  fell  due 
during  his  occupation. 
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PASCHJE'-l  JACOBI  I. 

[reported  2   CBOKE,   2.] 

The  defendant  sold  to  the  plaintiff  a  stone :  which  he  affirmed 
to  be  a  Bezoar  stone^  hut  which  proved  not  to  be  so.  No 
action  lies  against  him^  unless  he  either  knew  that  it  was  not 
a  Bezoar  stone^  or  warranted  it  to  be  a  Bezoar  stone. 

Action  upon  the  case :  whereas  the  defendant,  being 
a  goldsmith,  and  having  skill  in  jewels  and  precious  stones^ 
had  a  stone,  which  he  affirmed  to  Lopus  to  be  a  Bezoar 
stone,  and  sold  it  to  him  for  a  hundred  pounds ;  tdn^  revera, 
it  was  not  a  Bezoar  stone. 

The  defendant  pleaded,  Not  guilty. 
After  verdict,  and  judgment  for  the  plaintiff  in  the 
King^s  Bench,  error  was  therefore  brought  in  the  Ex- 
chequer Chamber;  because  the  declaration  contains  not 
matter  sufficient  to  charge  the  defendant,  viz.^  that  he  war- 
ranted it  to  be  a  Bezoar  stone^  or  that  he  knew  that  it  was  not 
^  ,    a  Bezoar  stone  ;  for,  it  may  be,  that  he  himself  was  ignorant 

tion  which  was  whether  it  were  a  Bezoar  stone  or  not. 
to  the  decision       And  all  the  Justices  and   Barons   (besides  Anderson) 

the  notes  post:  affirmation,  that  it  was  a  Bezoar  stone,  without  warrant- 

and  the  argu-      ....  *•  •  ^ 

mentforthe  mg  it  to  be  SO,  IS  uo  cause  of  action.  And  cdthough  he 
^rror  In  Mt<  knew  it  to  be  no  Bezoar  stone  it  is  not  material.^  For  every 
very  case  ad-     q^q   Jq  selling  of  his  waros,  will  affirm  that  his  wares  are 

mits  the  coH'  ^  ' 

trary.  good,  or  the  horsc  that  he  sells  is  sound :  yet,  if  he  war- 

+  A*rtr   if  ntnAn  ¥       * 

afterwards,  rants  them  not  to  be  so,  it  is  no  cause  of  action.  And  the 
M^ati^M'  ^*"^^*^y  ought  to  be  made  at  the  same  time  as  the  sale,  t 
;'•    ^'f  ^' ^-    Fitz.  Nat.  Brev.  94.  c.  &  98  b. ;  5  H.  7.  41 ;  9  H.  6.  53 ; 

Comm,  166. 
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12  H.  4.  1 ;  42  Ass.  g.  7 ;  7  H.  4. 15.  Wherefore,  foras- 
much as  no  vrarranty  is  *  alleged,  they  held  the  declaration 
to  be  ill.  Bat  Anderson  to  the  contrary ;  for  the  deceit  in 
selling  it  for  a  Bezoar,  whereas  it  was  not  so,  is  cause  of 
action*  But  notwithstanding  it  was  adjudged  to  be  no 
cause,  and  judgment  was  reversed. 


If  the  plaintiff  in  this  case  were 
to  declare  upon  a  warranty  of  the 
stone,  he  would  at  the  present  day 
perhaps  succeed,  the  rule  of  law 
being  that  every  affirmation  at  the 
time  of  gale  of  personal  chattlels  is  a 
warranty 9  provided  it  appears  to  have 
hen  $0  intended.  See  Power  v. 
Berhanh  4  Ad.  &  E.  473 ;  Shepherd 
?•  Kam,  5  B.  &  A.  240 ;  Freeman 
f.  Baker,  2  Nev.  &  Mann.  446. 
If  not,  he  would  at  aU  events  suc- 
ceed, if  he  were  to  sue  in  tort,  lay- 
ing a  scienter,  since  the  fact  of  the 
drfendant'^s  being  a  jeweller  would 
be  almost  irresistible  evidence  that 
be  knew  his  representation  to  be 
ialse.  When  Chandelor  v.  Lopus 
was  decided,  as  the  action  of  as-^ 
smpsii  was  by  no  means  so  dis- 
tinguishable from  c€ue,  ordinarily 
80  called,  as  at  present ;  so  the 
distinction  was  not  then  clearly 
recognised,  which  is  now,  however, 
perfectly  established,  between  an 
action  upon  a  warranty  express  or 
implied,  which  is  founded  on  the 
defendant's  promise  that  the  thing 
shall  be  as  warranted,  and  in  order 
to  maintain  which  it  is  unnecessary 
that  he  should  be  at  all  aware  of 
tbe  fallacious  nature  of  his  under- 
taking, and  the  action  upon  the 
case  for  false  represention,  in  order 


to  maintain  which,  the  defendant 
must  be  shown  to  have  been  ac- 
tually and  fraudulently  cognisant 
of  the  falsehood  of  his  representar 
tion ;  actions  of  the  former  do- 
scription  being  then  usuaUy  framed 
in  tort,  under  the  name  of  actions 
for  deceit.  See  Williamson  v.  AUi-' 
son,  2  East,  446 ;  the  observati<xis 
of  Grose,  J.,  in  Pasley  v.  Freeman, 
3  T.  R.  54,  and  of  Tindal,  C.  J., 
in  Budd  v.  Fairmajier^  8  Bingh. 
53.  Steuart  v.  Wilkins,  Dougl.  18, 
is  said  by  Lawrence,  J.,  in  2  East, 
451,  to  have  been  the  ^st  case 
where  the  question  was  regularly 
discussed,  and  the  mode  of  declar- 
ing in  assumpsit  established.  How- 
ever, the  main  doctrine  laid  down 
in  Chandelor  v.  Lopus  has  never 
since  been  disputed,  viz.  that  the 
plaintiff  must  either  declare  upon 
a  contract,  or,  if  he  declare  in  tort 
for  a  misrepresentation,  must  aver 
a  scienter.  That  such  an  action  is 
maintainable  when  the  scienter  can 
be  proved^  though  there  be  no 
warranty,  'is  now  (notwithstand- 
ing the  dictum  in  the  text)  well 
established.  Durdop  v.  JVaugh, 
Peakc,  223 ;  Jendwine  v.  Slade,  2 
Esp.  572 ;  Dobell  v.  Stevens,  3  B. 
&  C.  625 ;  Fletdur  v.  Bowsher,  2 
Star.  561. 
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It  is  sometimes  not  very  easy  to 
determine  whether  an  action  of  as- 
sumpsit upon  a  warranty  should  be 
brought  against  the  vendor  of  a 
chattel,  or  whether  the  proper  re- 
medy be  by  action  upon  the  case 
for  misrepresentation.  We  have 
already  observed,  that  every  af- 
firmation respecting  the  chattel, 
made,  at  the  time  of  sale,  by  its 
vendor,  is  a  warranty  if  so  intended. 
But  it  is  sometimes  far  from  easy 
to  decide,  whether  a  particular  as- 
sertion was,  or  was  not,  intended 
for  a  warranty ;  and,  if  it  turn  out 
to  have  been  meant  merely  for  a 
representation,  the  plaintiff  suing 
on  it  must  aver  a  scienter  in  his  de- 
claration, and  must  not  treat  it  as 
a  warranty,  but  will  be  defeated 
unless  it  turn  out  to  have  been 
false  within  the  knowledge  of  the 
party  making  it.  Such  was  the 
case  of  Budd  v.  Fairmaner^  8 
Bingh.  62,  where  the  plaintiff,  in 
order  to  prove  the  warranty,  put 
in  the  following  instrument,  signed 
by  the  defendant : — '*  Received  of 
Mr.  Budd  10/.  for  a  grey  four-year- 
old  colt,  warranted  sound  in  every 
respect.*" 

It  was  held  at  Nisi  Prius^  and 
afterwards  by  the  court  in  banc, 
that  the  warranty  applied  only  to 
the  soundness,  and  that  the  age 
was  mere  matter  of  description, 
and  the  plaintiff,  who  had  sued  as 
upon  a  warranty  of  the  age,  was 
nonsuited. 

With  respect  to  actions  upon 
the  case  for  a  false  representation, 
although  the  *  declaration  always 


imputes  to  the  defendant  fraud, 
and  an  intent  to  deceive  the 
plaintiff;  and  although  it  is  ex- 
pressly laid  down  that  ^'  fraud  and 
falsehood  must  concur  to  sustain 
this  action,""  per  Gibbs^  C.  J.,  Ashr 
lin  V.  White,  Holt,  387 ;  still,  in 
order  to  prove  such  fraud  as  the 
law  considers  sufficient  to  sustain 
the  action,  it  is  only  necessary  to 
show  that  what  the  defendant  as- 
serted was  false  within  his  own 
knowledge,  and  occasioned  damage 
to  the  plaintiff.  Foster  v.  Charles, 
6  Bingh.  396,  7  Bing.  108 ;  Corbet, 
V.  Brown,  8  Bing.  433.  In  Polhitt 
V.  Walter,  3  B.  &  Adol.  122,  the 
defendant,  who  had  formerly  been 
in  partnership  with  Hancome,  and 
still  carried  on  business  in  the 
same  house,  accepted,  as  per  pro- 
curation  of  Hancome,  a  bill  drawn 
on  the  latter.  The  bill  was  after- 
wards indorsed  to  the  plaintiff,  who 
gave  value  for  it,  and  having  been 
dishonoured  by  Hancome,  the 
plaintiff  sued  the  defendant  for 
"  falsely  and  fraudtdently  pretend- 
ing"" to  accept  the  same  by  pro- 
curation of  Hancome.  At  the 
trial,  the  jury  being  directed  by 
Lord  Tenterden  to  find  for  the 
defendant  if  they  thought  there 
was  no  fraud,  otherwise  for  the 
plaintiff,  found  a  verdict  for  the 
defendant;  his  Lordship  giving 
the  plaintiff  leave  to  move  to  enter 
a  verdict ;  which  motion  was  ac- 
cordingly made,  and  the  rule  to 
enter  the  verdict  for  the  plaintiff 
ultimately  made  absolute. 

^^  If,*'  said  Lord  Tenterden,  de- 
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Uyering  the  judgment  of  the  court, 
"the  defendant,  when  he  wrote 
the  acceptance,  and  thereby  in 
tabetanoe  represented  that  he  had 
sathority  from  the  drawer  to  make 
it,  knew  that  he  had  no  such  au- 
thority (and  upon  the  evidence 
there  can  be  no  doubt  he  did), 
the  representation  was  untrue  to 
his  knowledge,  and  we  think  that 
an  action  will  lie  against  him  by 
the  plaintiff  for  the  damage  sus- 
tained in  consequence.'" 

The  first  instance  in  which  an 
action  of  tort  for  a  misrepresenta- 
tion respecting  the   ability  of  a 
third    person    was    solemnly  ad- 
judged to  be  maintainable^  is  the 
ease  of  Pasky  y.  Freeman^  3  T.  R. 
53,  decided  by  Lord  Kenyan^  C.  J., 
AdAurtt^  J.,  and  BuUer^  J«,  against 
the  opinion  of  Grotej  J«,  a.  d.  1789. 
It  came  before  the  court  on  motion 
m  urrest  of  judgment,  on  a  declara- 
tkn,  stating,  '^  that  the  defendant, 
intending  to  deceive  and  defraud 
the  plaintifb,  did  wrongfully  and 
deceitfully  encourage  and  persuade 
them  to  deliver  certain  goods  to 
Faldi  on  credit,  and  for  that  pur- 
pose did  falsely,  deceitfully,  and 
fraudulently  assert  that  Falch  was 
a  person  safely  to   be    trusted, 
whereas,  in  truth,  Falch  was  not 
a  person  safely  to  be  trusted,  and 
the    defendant    well    knew    the 
lune."     One  of  the  consequences 
of  its  introduction  was  to  qualify 
considerably    the    effect  of   that 
oiactment  of  the  statute  of  frauds, 
which    requires    that    guaranties 
diould  be  in  writing :  since  it  fre- 


quently happened,  that  where  one 
person  had  interested  himself  to 
procure  credit  for  another,  in  a 
manner  which  would  have  been 
insisted  upon  as  amounting  to  a 
guaranty  but  for  the  enactment  of 
the  statute  of  frauds,  the  expres- 
sions used  by  him  in  his  endeavours 
to  effect  his  purpose,  were  relied 
on  as  representations  respecting 
his  friend^s  credit  or  character, 
and  he  was  accordingly  sued  in 
the  form  of  which  Padey  v.  Free- 
man has  established  the  legitimacy. 
It  was  in  order  to  prevent  the 
statute  of  frauds  from  being  thus 
trenched  upon,  that  the  legisla- 
ture, in  9  6.  4,  c.  14,  conmionly 
called  Lord  TenterderCt  act, 
enacted,  sec.  6,  ^^that  no  action 
shall  be  maintained,  whereby  to 
charge  any  person  upon,  or  by 
reason  of,  any  representation  or 
assurance  made  or  given  concern- 
ing or  relating  to  the  character, 
conduct,  credit,  ability,  trade, 
or  dealings  of  any  other  person, 
to  the  intent  or  purpose  that  such 
other  person  may  obtain  credit, 
money,  or  goods  upon,  unless  such 
representation  or  assurance  be 
made  in  writing,  signed  by  the 
party  to  be  charged  therewith." 

This  section  of  the  act  was  ela- 
borately discussed  in  the  great 
case  of  Lyde  v.  Barnard^  1  M. 
&  W.  101.  It  was  an  action  on 
the  case  for  falsely  representing, 
in  answer  to  inquiries  on  that 
subject,  that  the  life-interest  of 
Lord  Edward  Thynne  in  certain 
trust-funds  was  charged  only  with 
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three  annuities,  whereby  the  phiin- 
tiff  was  induced  to  advance  to  the 
said  Lord  E.  T.  999/.  for  the 
purchase  *  of  an  annuity,  secured 
by  his  covenant,  bond,  warrant  of 
attorney,  and  an  assignment  of 
his  life-interest  in  the  said  funds ; 
whereas  the  defendant  well  knew 
that  the  said  interest  was  charged 
not  only  with  three  annuities,  but 
with  a  mortgage  for  20,000/.  At 
the  trial,  it  appeared  that  the 
false  representation  was  made  by 
parol,  on  which  the  Lord  CTiief 
Baron  nonsuited  the  plaintiff,  con- 
ceiving the  case  to  fall  within  the 
9  6.  4,  c.  14,  s.  6.  On  the  motion 
for  a  new  trial,  the  court  was 
equally  divided,  and  the  learned 
barons  delivered  elaborate  opi- 
nions seriatim.  Lord  Abinger  and 
Gumey^  B.,  thought  the  case 
within  the  statute,  conceiving  the 
true  construction  to  be,  that  the 
representation  or  assurance  thereby 
required  to  be  in  writing,  should 
concern  or  relate  to  the  ability  of 
the  third  person  effectually  to 
perform  and  satisfy  an  engage- 
ment of  a  pecuniary  nature,  into 
which  he  has  proposed  to  enter, 
and  on  the  faith  of  which  he  is  to 
obtain  money,  credit,  or  goods; 
and  conceiving  that  the  represen- 
tation in  this  case  did  concern  the 
ability  of  Lord  E.  T.  to  perform 
an  engagement  of  a  pecuniary 
nature,  on  the  faith  of  which  he 
was  to  obtain  money,  since  it  con- 
cerned his  ability  to  give  the 
plaintiff  a  sufficient  security  to 
repay  him,  by  way  of  a  life  an- 


nuity, the  money  he  was  about  to 
advance.  ^^  The  ability  of  a  man 
(it  was  urged)  consists  in  the 
sources  from  which  it  is  derived; 
He  may  have  a  landed  estate  un- 
fettered by  mortgage  or  other 
incumbrance,  or  a  sum  of  money 
in  the  funds,  or  a  large  capital 
embarked  in  a  successful  trade,  or 
a  large  balance  in  his  banker^s 
hands.  Upon  all  or  any  one  of 
these  his  general  ability  may  de- 
pend. Can  it  be  said  that  a  re- 
presentation of  any  one  of  these 
sources  of  ability  has  no  relation 
to  his  general  ability  J*"  To  this 
it  may  be  added,  that  it  is  in  the 
nature  of  things  impossible  that 
one  man  should  be  cognizant  of 
another^s  general  ability  in  any 
other  way  than  by  knowing  a 
number  of  particular  facts  of  this 
description,  for  a  man's  general 
ability  consists  of  his  propertyt 
minus  his  debts.  With  the  amount 
of  his  property,  a  third  person  may 
be  certain  that  he  is,  at  least,  to 
a  certain  extent,  acquainted,  by 
knowing  the  items  that  compose 
it.  But  how  can  any  one  be  cer- 
tain that  he  knows  the  amount  of 
another's  debts?  Yet  if  those 
debts  exceed  his  property,  he  is 
insolvent,  and  his  general  ability 
amounts  to  nothing.  It  is  truoy 
that,  the  larger  his  property,  the 
more  numerous  and  valuable  its 
items,  the  smaller  is  the  likelihood 
that  his  liabilities  should  exceed 
it ;  which  plainly  shows,  that  to 
arrive  at  any  estimate  of  a  mane's 
general  ability,  the  items  of  his 
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property  are  mainly  to  be  taken 
into  confiideration.  On  the  other 
hand,  Parke  and  Alderson,  Barons, 
eonoeived  that  the  representation 
in  question  did  not  appear  to 
relate  to  *'  the  character,  conduct, 
credit,  abiUty,  trade  or  dealings^ 
of  Lord  Edward  Thynne;  and 
therefore,  did  not  fall  within  the 
sUtote.  ^*  It  does  not,"  it  was 
mged,  ^*  concern  or  relate  to  his 
duaracier,  or  to  his  credit;  it  does 
not  relate  to  his  conduct^  trade,  or 
ieoHnffs^  for  it  is  totally  inunaterial 
with  reference  to  the  inquiry  and 
the  answer  to  it,  who  had  incum- 
bered the  fund ;  the  only  question 
in  sabstanoe  being,  to  what  extent 
it  was  incumbered.  And  it  does 
not  concern  or  relate  to  his  ability  ; 
for  that  word,  especially  when  we 
look  at  those  which  accompany  it, 
means,  in  its  ordinary  sense,  some 
quality  belonging  to  the  third 
psrty,  and  not  to  the  thing  to  be 
transferred.  In  order  to  bring 
the  particular  case  within  the  sta- 
tute, this  last  word  is  relied  on, 
and  it  is  said  that  the  representa- 
tion of  the  state  of  the  fund  relates 
to  ^  the  ability '  of  the  intended 
grantor  of  the  annuity,  that  is  to 
his  ability  to  fulfil  his  contract  to 
charge  the  fund ;  or,  if  no  con- 
tract was  made  at  the  time  of  the 
representation  (as  there  was  not), 
then  the  phrase  must  be  changed, 
and  it  must  be  said  to  relate  to 
his  ability  to  charge  the  fund. 
But  this  will  hardly  bo  sufficient 
to  answer  the  exigency  of  the 
case :  for  there  is  really  no  ques- 


tion as  to  the  power  of  the  person 
to  charge  the  fund,  such  as  it  is ; 
it  must,  therefore,  be  said  to  relate 
to  his  ability  to  give  security  on 
a  fund  of  adequate  value.  But 
this  is  a  very  forced  construction 
of  the  word  ability.  It  is  true, 
that  a  representation  as  to  the 
condition  of,  or  value  of,  a  par- 
ticular part  of  a  man's  property, 
may  *  relate  to,  or  concern  his  charr 
racter,  credit,  &c.  It  would  do 
so,  when  the  object  of  the  inquirer 
is  to  give  credit  to  the  third  per- 
son on  his  personal  responsibility, 
and  he  is  seeking  information  as 
to  part  of  the  means  which  con- 
stitute its  value.  But  if  it  was 
doubtful  whether  the  present  re- 
presentation was  meant  to  relate 
to  the  state  of  the  fund  only,  or  to 
the  state  of  the  fund  as  an  element 
of  Lord  Edward  Thynnis  personal 
credit,  that  question  ought  to  have 
been  submitted  to  the  jury." 

The  court  being  equally  divided, 
the  rule  would  have  been  dis- 
charged, but  the  question  being 
of  great  importance,  a  new  trial 
was  granted  on  payment  of  costs, 
in  order  that  it  might  be  raised 
upon  the  record.  I  am  not,  how- 
ever, aware  that  it  was  so.  The 
opinion  of  Lord  Ahinger  and  Gur^ 
ney^  B.,  appears,  however,  to  be 
reinforced  by  that  of  the  Q.  B. 
in  Swann  v.  Phillips^  8  A.  &  E. 

457. 

In  a  subsequent  case,  the  court 
of  Q.  Bench  held  that  though 
the  action  bo  for  money  had  and 
received  to  recover  cash  obtained 
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from  the  plaintiff  by  means  of 
the  misrepresentation,  still,  if  the 
misrepresentation  constitute  the 
whole  of  the  plaintiff's  case,  parol 
evidence  of  it  cannot  be  received. 
Hadoch  v.  Ferguston^  7  Ad.  &  Ell. 
6.  Whether  in  a  case  depending 
partly  but  not  wholly  on  such  a 
misrepresentation,  parol  evidence 
would  be  admissible,  is  not  yet 
solenmly  decided. 


The  act  applies  to  a  misrepre- 
sentation by  one  partner  respect* 
ing  the  credit  of  the  firm.  Devauz 
V.  Steinhetter,  6  Bingh.  N.  C.  84. 

The  action  for  a  misrepresentar 
tion  in  the  natufe  of  deceit  seems 
to  be  an  exception  from  the  gene- 
ral rule,  that  in  actions  for  words, 
or  special  damage  arising  there* 
from,  the  very  words  must  be  set 
out.  Gutsoky.  Mathers^  5  Dowl.70. 
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Salk.  26. 

8  8alk.  11. 

Ho^  13. 

Entry.  Salic 
TRINITY^2  ANNJE.  736.  Raym. 

vol.  3,  p.  240. 

[rbportbd  lord  RAYMOND,  909.]  *  [There  is  a 

report  of  Uiis 

if  a  man  undertakes  to  carry  goods  (a)  safely  and  seatrely^  he  imheHarffrave 

is  re^Donsible  fir  any  damage  they  may  sustain  in  the  car-  ig2  thwein'Sd 

riage  through  his  neglect^  though  he  was  not  a  common  ear-  **  ?Ld*2!"*"u 

rier^  and  was  to  have  nothing  for  the  carriage,  MS.  Reporu  of 

Herbert  J aeobf 

In  an  action  npon  the  case,  the  plaintiff  declared,  quod  ^niier^TempU, 
cm  Bernard  the  defendant,  the  10th  of  November.  13  Will.  ^**««  '".^  *>« 

own  hand.  '] 

3, &c. assumpsisset^ salvo et  secure elevare^  Anglice  to  take  up,  (aSVide Jones 
fleieral  hogsheads  of  brandy  then  in  a  certain  cellar  in  D.  gj,  "*** 
tt  sahoo  et  secure  deponere^  Anglice  to  lay  them  down  again 
m  a  certain  other  cellar  in  Wafer-lane :  the  said  defendant 
and  his  servants  and  agents,  tarn  negligenter  et  improvide^ 
pot  them  down  again  into  the  said  other  cellar,  quod  per 
Rectum  eurcB  ipsius  the  defendant,  his  servants  and  agents, 
one  of  the  casks  was  staved,  and  a  great  quantity  of 
brandy,  nr.,  so  many  gallons  of  brandy,  was  spilt.  After 
not  guilty  pleaded,  and  a  verdict  for  the  plaintiff,  there 
was  a  motion  in  arrest  of  judgment,  for  that  it  was  not 
alleged  in  the  declaration  that  the  defendant  was  a  com- 
mon porter,  nor  averred  that  he  had  any  thing  for  his 
pains.  And  the  case  being  thought  to  be  a  case  of  great 
consequence,  it  was  this  day  argued  seriatim  by  the  whole 
oourt. 

Gould,  J.  I  think  this  is  a  good  declaration.  The 
objection  that  has  been  made  is,  because  there  is  not  any 
consideration  laid.  But  I  think  it  is  good  either  way ;  and 
that  any  man  that  undertakes  to  carry  goods,  is  liable  to 
an  action,  be  he  a  common  carrier,  or  whatever  he  is,  if 
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through  his  neglect  they  are  lost,  or  come  to  any  damage ; 
and  if  a  pramium  be  laid  to  be  given,  then  it  is  without 
question  so.  The  reason  of  the  action  is,  the  particular 
*  trust  reposed  in  the  defendant,  to  which  he  has  concurred 
by  his  assumption,  and  in  the  executing  which  he  has  mis- 
carried by  his  neglect.  But  if  a  man  undertakes  to  build 
a  house,  without  any  thing  to  be  had  for  his  pains,  an 
action  will  not  lie  for  non-performance,  because  it  is  nudum 
pactum.  So  is  the  3  Hen.  6. 36.  So  if  goods  are  deposited 
with  a  friend,  and  are  stolen  from  him,  no  action  will  lie. 
29  Ass.  28.  But  there  will  be  a  difference  in  that  case 
upon  the  evidence,  how  the  matter  appears  :  if  they  were 
stolen  by  reason  of  a  gross  neglect  in  the  bailee,  the  trust 
will  not  save  him  from  an  action ;  otherwise  if  there  be 
no  gross  neglect.  So  is  Doct.  et  Stud.  129,  upon  that 
difference.  The  same  difference  is,  where  he  comes  to 
goods  by  finding.  Doct.  et  Stud,  vbi  gupra.  Ow«  141. 
But  if  a  man  takes  upon  him  expressly  to  do  such  a  fact 
safely  and  securely,  if  the  thing  comes  to  any  damage 
by  his  miscarriage,  an  action  will  lie  against  him.  If  it  be 
only  a  general  bailment,  the  bailee  will  not  be  chargeable, 
without  a  gross  neglect.  So  is  Keilw.  160.  2  Hen.  ?•  11. 
22  Ass.  41.  1  R.  10.  Bro.  Action  sur  le  case,  78.  Souik' 
cote's  case  is  a  hard  case  indeed,  to  oblige  all  men  that  take 
goods  to  keep,  to  a  special  acceptance,  that  they  will  keep 
them  as  safe  as  they  would  do  their  own,  which  is  a  iYkinf^ 
no  man  living  that  is  not  a  lawyer  could  think  of;  and 
indeed  it  appears  by  the  report  of  that  case  in  Gro.  Elix. 
815,  that  it  was  adjudged  by  two  judges  only,  viz.  Gawdy 
and  Clench.  But  in  1  Vent.  121,  there  is  a  breach  assigned 
upon  a  bond  conditioned  to  give  a  true  account,  that  the 
defendant  had  not  accounted  for  SO/. ;  the  defendant  showed 
that  he  locked  the  money  up  in  his  master's  warehouse, 
and  it  was  stolen  from  thence,  and  that  was  held  to  be  a 
good  account.  But  when  a  man  undertakes  specially  to  do 
such  a  thing,  it  is  not  hard  to  charge  him  for  his  nc^eot, 
because  ho  has  the  goods  committed  to  his  custody  upon 
those  terms. 

Powys^  J.,  agreed  upon  the  neglect. 
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PaweR,  J.  The  doubt  is,  becauso  it  is  not  mentioned  in 
tlie  dedantion  that  the  defendant  had  any  thing  for  his 
piina,  nor  that  he  was  a  common  porter,  which  of  itself 
imports  a  hire  and  that  he  is  to  be  paid  for  his  pains.  So 
thai  tiie  question  is,  whether  an  action  will  lie  against  a 
man  for  doing  the  office  of  a  friend,  when  there  is  not  any 
partieular  ^  neglect  shown !  And  I  hold,  an  action  will  lie, 
uthis  case  is.  And  in  order  to  make  it  out,  I  shall  first 
fkom  that  there  are  great  authorities  for  mo,  and  none 
against  me ;  and  then  secondly,  I  shall  show  the  reason 
ml  put  of  this  action :  and  then,  thirdly,  I  shall  consider 
SoMeoie's  ease. 

L  Those  authorities  in  the  Register,  110,  a.^b.  of  the 
;ipe  of  wine,  and  the  cure  of  the  horse,  are  in  point ;  and 
there  can  be  no  answer  given  them,  but  that  they  are  writs 
irineh  are  framed  short.  But  a  writ  upon  the  case  must 
mention  every  thing  that  is  material  in  the  case;  and 
Bothing  is  to  be  added  to  it  in  the  count,  but  the  time  and 
aoh  other  circumstances.  But  even  that  objection  is 
nswered  by  Rast.  Entr.  13,  c.  where  there  is  a  declaration 
ao  general.  The  year-books  are  full  in  this  point.  43  Edw. 
S.  33,  a.  there  is  no  particular  act  showed :  there  indeed 
tfie  weight  is  laid  more  upon  the  neglect  than  the  contract. 
But  m  48  Edw.  3.  6.  and  19  Hen.  6.  49.  there  the  action 
ii  held  to  lie  upon  the  undertaking,  and  that  without  that 
it  would  not  lie ;  and  therefore  the  undertaking  is  held  to 
be  the  matter  traversable,  and  a  writ  is  quashed  for  want 
of  laying  a  place  of  the  undertaking.  2  Hen.  7.  11.  7  Hen. 
4. 14.  these  cases  are  all  in  point,  and  the  action-  adjudged 
to  lie  upon  the  undertaking. 

2.  Now  to  give  the  reason  of  these  cases,  the  ffi^t  of 
these  actions  is  the  undertaking.  The  party''s  special 
nmmpiii  and  undertaking  obliges  him  so  to  do  the  thing, 
that  the  bailor  come  to  no  damage  by  his  neglect.  And 
the  bulee  in  this  case  shall  answer  accidents,  as  if  the 
goods  are  stolen ;  but  not  such  accidents  and  casualties  as 
happen  by  the  act  of  God,  as  fire,  tempest,  &o.  So  it  is 
I  Jones,  179.  Palm.  548 ;  for  the  bailee  is  not  bound  upon 
any  undertaking  against  the  act  of  Ood.    Justice  JoTies^  in 
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that  case,  puts  the  case  of  the  22  Ass.,  where  the  ferryman 
overladed  the  boat.  That  is  no  authority,  I  confess,  in 
that  case ;  for  the  action  there  is  founded  upon  the  ferry- 
man''s  act,  viz,  the  overlading  the  boat.  But  it  would  not 
have  Uiin,  says  he,  without  that  act ;  because  the  ferryman, 
notwithstanding  his  undertaking,  was  not  bound  to  answer 
for  storms.  But  that  act  would  chaige  him  without  any 
undertaking,  because  it  was  his  own  wrong  to  overlade  the 
boat.  But  bailees  are  chargeable  in  case  of  other  accidents, 
because  they  have  a  remedy  against  the  wrong-doers :  as  in 
case  the  goods  are  stolen  from  him,  an  appeal  of  robbery 
*  will  lie,  wherein  he  may  recover  the  goods,  which  cannot 
be  had  against  enemies,  in  case  they  are  plundered  by  them; 
and  therefore  in  that  case  he  shall  not  be  answerable.  But 
it  is  objected,  that  here  is  no  consideration  to  ground  the 
action  upon.  But  as  to  this,  the  difference  is,  between 
being  obliged  to  do  the  thing,  and  answering  for  things 
which  he  had  taken  into  his  custody  upon  such  an  under- 
taking. An  action  indeed  will  not  lie  for  not  doing  the 
thing,  for  want  of  a  sufficient  consideration :  but  yet  if  the 
bailee  will  take  the  goods  into  his  custody,  he  shall  be 
answerable  for  them;  for  the  taking  the  goods  into  his 
custody  is  his  own  act.  And  this  action  is  founded  upon 
the  warranty,  upon  which  I  have  been  contented  to  trust 
you  with  the  goods,  which  without  such  a  warranty  I  would 
not  have  done.  And  a  man  may  warrant  a  thing  without 
any  consideration.  And  therefore  when  I  have  reposed  a 
trust  in  you  upon  your  undertaking,  if  I  suffer,  when  I  have 
so  relied  upon  you,  I  shall  have  my  action.  Like  the  case 
of  the  Countess  of  Salop.  An  action  will  not  lie  against  a 
tenant  at  will  generally,  if  the  house  be  burnt  down.  But 
l«l  ff^  Fj?"1*  if  the  action  had  been  founded  upon  a  special  undertakins^ 

627norr.  1638.  .  ,1.1.  C^ 

(b)  That  notion  as  that  in  Consideration  the  lessor  would  let  hun  hve  m  the 

caae,4  Rep.  83,  housc  ho  promised  to  deuver  up  the  house  to  him  agam  m 

bluMmlnt^and*^  as  good  repair  as  it  was  then,  the  (a)  action  would  have 

biiiment  to  be  lain  upou  that  SDCcial  undertaking:.     But  there  the  action 

Mffl7kept,isAll  -    .-  ,, 

one,  wu  denied  was  laid  generally. 

wb^J*cIurt/^*       ^'  Southcotes  (J)  case  is  a  strong  authority;    and   the 

rt^oHontf  nCri    reason  of  it  comes  home  to  this,  because  the  general  bail- 

■■^—'mfy.  Not©  ° 
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ment  ia  there  taken  to  be  an  undertaking  to  deliver  the 
goods  at  all  events,  and  so  the  judgment  is  founded  upon 
tke  undertaking.  But  I  cannot  think  that  a  general  bail- 
ment 18  an  undertaking  to  keep  the  goods  safely  at  all 
eventa:  that  is  hard.  Coke  reports  the  case  upon  that 
leaaon ;  but  makes  a  difference,  where  a  man  undertakes 
a  case  specially,  to  keep  goods  as  he  will  keep  his  own.  Let 
u  consider  the  reason  of  the  case :  for  nothing  is  law  that 
b  not  reason.  Upon  consideration  of  the  authorities  there 
dted,  I  find  no  such  difference.  In  9  Edw.  4.  40.  b.  there 
18  Boch  an  opinion  by  Danby,  The  case  in  3  Hen.  7.  4. 
WIS  of  a  special  bailment,  so  that  that  case  cannot  go  very 
fiur  in  the  matter.  6  Hen.  7.  12.  there  is  such  an  opinion, 
bj  the  by.  And  this  is  all  the  foundation  of  Southcotes 
jum*  But  there  are  cases  there  cited,  which  are  stronger 
*  against  it,  as  10  Hen.  7.  26.  29  Ass.  28.  the  case  of  a 
ptwn.  My  lord  Coke  would  distinguish  that  case  of  a  pawn 
fiom  a  bailment,  because  the  pawnee  has  a  special  property 
in  the  pawn ;  but  that  will  make  no  difference,  because  he 
has  a  special  property  in  the  thing  bailed  to  him  to  keep, 
8  Edw.  2.  Fitzh.  Detinue,  59,  the  case  of  goods  bailed  to  a 
man,  locked  up  in  a  chest,  and  stolen ;  and  for  the  reason 
of  that  case,  sure  it  would  be  hard  that  a  man  that  takes 
goods  into  his  custody  to  keep  for  a  friend,  purely  out  of 
kindness  to  his  friend,  should  be  chargeable  at  all  events. 
Bat  then  it  is  answered  to  that,  that  the  bailee  might  take 
them  specially.  There  are  many  lawyers  do  not  know  that 
difference ;  or  however  it  may  be  with  them,  half  mankind 
never  heard  of  it.  So,  for  these  reasons,  I  think  a  general 
bailment  is  not,  nor  cannot  be  taken  to  be,  a  special  under- 
taking to  keep  the  goods  bailed  safely  against  all  events. 
But  if  (a)  a  man  does  undertake  specially  to  keep  goods  (a)  Fu/eJonei, 
lafely,  that  is  a  warranty,  and  wiU  oblige  the  bailee  to  keep  ^' 
them  safely  against  perils,  where  ho  has  his  remedy  over, 
bat  not  against  such  where  he  has  no  remedy  over. 

Holt^  C.  J.  The  case  is  shortly  this.  This  defendant 
midertakes  to  remove  goods  from  one  cellar  to  another, 
and  there  lay  them  down  safely ;  and  he  managed  them 
so  negligently,  that  for  want  of  care  in  hini  some  of  the 
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goods  wen  apoilecL  Upon  not  gnUty  pleaded,  there  hil 
beta  A  Terdict  lor  the  plaintiS^  and  that  upon  full  eridenoe, 
the  cause  being  tried  befwe  me  at  GuiMhaU.  There  baa 
been  a  motkin  in  arrest  of  jndgineat,  that  the  deolaration  is 
insufficient  beeaose  the  defoidant  is  neither  laid  to  be  a 
oomnnRi  port^,  Dor  that  be  is  to  hsTe  any  reward  for  his 
laboor.  9o  that  the  defendant  is  not  efaai;geab]e  by  his 
trade,  and  a  private  person  eanDot  be  chained  in  an  action 
withom;  a  reward. 

I  hare  had  a  great  consdeiatioD  of  this  case;    and 

beeause  some  of  the  boc^  make  the  aetioa  lie  npon  the 

reward,  and  aome  apon  the  promise,  at  first  I  made  a  great 

'ineodon.  whether  this  dechratiai  was  good.     But  apon 

-.■uOMdezaQon.  as  Am  ckdaralion  is,  I  think  the  action  will 

ivell  Iitf.     In  Older  to  riiow  die  gronnds  npon  wluoh  a  man 

shall  be  i;harznl  with  goods  pnt  into  his  costody,  I  most 

^u)  I'uirJuiHis  ahow  the  aereral  sorts  of  baibnemi.     And  (a)  there  are  six 

(M  Jim.  iiiu.     wrcs  of  baihnents.     The  first  sort  (ft)  of  baihnent  is,  a  bare 

iiat  3. "''  nakptl  baihnent  of  goods,  defirered  by  one  man  to  anothn 

Gokeep  *fi)r  the  use  of  the  bailor;  and  this  I  call  a  tJe^iosiAm, 

and  it  is  that  sort  of  baHnient  whidt  is  mortitBied  in  SmitA- 

attet  ease.     The  eecond  sort  is,  wfaen  goods  or  chattels  that 

are  osefol  are  lest  to  a  friend  gratis,  to  be  used  by  him ; 

!.:>  ibui.  icYt^.  ^nd  this  is  called  eomnwdatvm  (r)  beeaose  the  thing  is  to 

•.."xC {•""ta     be  restored  in  upecie.     The  third  sort  is,  wfaen  goods  are 

""•'"*•"'''-'  left  with  the  bailee  to  bo  used  by  him  for  hire ;  thisisoalled 

loeatio  tt  conductio,  and  tho  lender  is  called  laeaioTf  and  the 

borrower  conductor.    Tho  fourth  sort  is,  when  goods  or 

chattels  are  delivered  to  another  as  a  pawn,  to  be  a  secnrity 

t<)  him  for  money  borrowed  of  him  by  the  bailor;  and  this 

if*  railed,  in  Latin,  vadium,  and  in  Enfflith,  a  pawn,  or  » 

plcdf^o.     Tho  fifth  sort  is  when  goods  or  chattels  are 

(li;liv(;rcd  to  bo  carried,  or  fiomothing  is  to  be  done  about 

fJn^m  for  a  reward  to  be  paid  by  the  person  who  delireia 

LhiTn  to  the  bailee,  who  is  to  do  tho  thing  about  them.    The 

nixth  Mirt  is,  when  thuro  is  a  delivery  of  goods  or  chattels 

i/t  nomt^body  who  is  to  carry  thorn,  or  do  something  about 

thfim  .9'art',  without  any  rt'wanl  for  such  his  work  or  car- 

rinffp,  which  is  this  present  o»w.     I  mention  these  things. 
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not  so  much  that  they  are  all  of  them  00  neoesBary  in  order 
to  maintain  the  propoution  which  is  to  be  proved,  as  to 
oiear  the  reason  of  the  obligation  which  is  upon  persons  in 
of  trust. 


As  to  the  (a)  first  sort,  where  a  man  takes  goods  in  his  (a)  vide  Jonm, 
cottody  to  keep  for  the  use  of  the  bailor,  I  shall  consider 
tar  what  things  such  a  bailee  is  answerable.  He  is  not 
suweirable  if  they  are  stole  without  any  fault  in  him, 
neitfaer  will  a  common  neglect  make  him  chargeable,  but 
he  must  be  guilty  of  some  gross  neglect.  There  is,  I  con- 
fas,  a  great  authority  against  me ;  where  it  is  held,  that 
s  general  delivery  will  (dmrge  the  bailee  to  answer  for  the 
goods  if  they  are  stolen,  unless  the  goods  are  specially 
Moepted  to  keep  them  only  as  you  will  keep  your  own. 
But  (b)  my  lord  Coke  has  improved  the  case  in  his  report  W  VideLj^y. 
of  it ;  for  he  will  have  it,  that  there  is  no  di£Eerence  between 
s  special  acceptance  to  keep  safely,  and  an  acceptance 
gDoerally  to  keep.  But  there  is  no  reason  nor  justice,  in 
noh  a  case  of  a  general  bailment,  and  where  the  bailee  is 
Bot  to  have  any  reward,  but  keeps  the  goods  merely  for  the 
Me  of  the  bailor,  to  charge  him  without  some  default  in 
Imn  (e).  For  if  he  keeps  the  goods  in  such  a  case  with  an  (0)  yideJone*, 
ordinary  care,  he  has  performed  the  trust  reposed  in  him. 
*  But  according  to  this  doctrine  the  bailee  must  answer  for 
the  wrongs  of  other  people,  which  he  is  not,  nor  cannot  be, 
nffioientfy  armed  against.  If  the  law  be  so,  there  must  be 
aome  just  and  honest  reason  for  it,  or  else  some  universal 
MtUed  rule  of  law  upon  which  it  is  grounded ;  and  therefore 
it  is  incumbent  upon  them  that  advance  this  doctrine,  to 
diow  an  undisturbed  rule  and  practice  of  the  law  according 
to  this  poffltion.  But  to  show  that  the  tenor  of  the  law 
^vas  always  otherwise,  I  shall  give  a  history  of  the  authori- 
ties in  the  books  in  this  matter ;  and  by  them  show,  that 
there  never  was  any  such  resolution  given  before  Soutkcote's 
tase.  The  29  Ass.  28.  is  the  first  case  in  the  books  upon 
that  learning ;  and  there  the  opinion  is,  that  the  bailee  is 
not  chargeable,  if  the  goods  are  stole.  As  for  8  Edw.  2 
Fitdi.  Detinue,  .59.  where  goods  were  locked  in  a  chest, 
ind  left  with  the  bailee,  and  the  owner  took  away  the  key, 


■aA  die  ;oa^  were  scolen.  h  wta  held  that  the  bailee 
^aonid.  tii^wt  fbr  dn  ^ooda ;  thxt  esse  they  Bay  diffen 
im  iiM  dw  bailar  did  not  tnwt  the  bailee  with  them. 
Boc  [  '.■aanot  ^ee  the  reaoon  <^  that  differenoe,  nor  iriiy 
:1k-  bnlee  Jiorid  mt  be  charged  with  goods  in  a  chest, 
m  whI  »  vidi  zoods  oat  of  a  chert :  for  the  bailee  has 
3>  iicde  pewes-  mo'  dum.  when  they  are  oat  id*  a  chest, 
m  n>  snr  beoEfiE  ha  mi^  have  by  them,  as  when  they  are 
in  a  -Acat :  sal  he  has  as  great  power  to  drfend  them  in 
ine>3aae  MmtfeodiCT.  The  case  of  9  Edw.  4.  M.  b.  was 
boL  a  debase  ac  bar ;  for  DaiUtg  was  bat  a  ooonsel  then : 
choneh  be  had  beoi  efairf  justice  in  the  b^inning  of  Ed.  4. 
vex  he  was  removed,  and  restored  again  npon  the  resti- 
ntdon  of  Hen  t>.  as  appean  by  Dugdai^t  Chrmiea  Serits. 
So  chat  what  he  said  cannot  be  taken  to  be  any  authority, 
fbr  he  aptAe  only  for  his  client ;  and  Gesnt/,  for  his  client, 
taid  the  otxitrarr.  The  case  in  3  Hen.  7. 4.  is  bnt  a  sudden 
opinion,  and  that  by  half  the  court ;  and  yet  that  is  the 
only  ground  for  this  opinion  of  my  Lord  CoAe,  which  besides 
he  has  improved.  Bnt  the  practice  has  been  always,  at 
GuiUluit,  to  disallow  that  to  be  a  euffioient  evidenoe  to 
«haryv  the  bailee.  And  it  was  practised  so  bef<H«  my  timo, 
all  vbivf  justice  Pembertari'i  time,  and  ever  since,  against 
thv'  optnion  of  that  case.  When  I  read  SoathcoU^M  aue 
twrvt-yftyiv,  I  was  not  so  discerning  as  my  brother  Poieya 
tvlh>  us  h«  was,  to  disallow  that  case  at  Srst ;  and'came  not 
to  bt>  wf  this  opinion  till  I  had  well  considered  and  digested 
*  that  matter.  Though,  I  must  confess,  reosoQ  is  strong 
against  the  case,  to  charge  a  man  for  doing  such  a  &iendly 
avt  for  hi«  friend ;  but  so  far  is  the  l&w  from  being  so 
(inrvasonable,  that  such  a  bailee  is  the  least  chargeable  for 
iwsleet  of  any.  For  if  he  (a)  keeps  the  goods  bailed  to 
Mm  but  a*  ho  keeps  his  own,  though  be  keeps  his  own  but 
iiMHiaentlyi  yet  he  is  not  chargeable  for  them;  for  the 
kfmilng  them  as  he  keeps  his  own  is  an  argument  of  his 
liBMsty.  Afirtiori,  be  shall  not  be  charged  where  they 
an  stolon  without  any  neglect  in  him.  Agreeable  to  thia 
M  ArwfM,  lib.  3.  0.  2.  99.  b.  '  hapud  quern  rea  deponitur, 
r«i  st/fanfitr.  ft  de  ea  re,  quam  accepU,  re$titumda  tautur,  et 
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ad  id,  si  quid  in  re  depotUa  dob  cammiserit;  cufycB 
nomine  turn  tenetur,  scilicet  desidim  vel  negUgentia,  quia 
qm  negUgenti  amico  rem  custodiendam  tradity  sibi  ipsi  et  jmh 
frist  Jaimitati  hoc  dAet  imputare*  Ab  suppose  the  bailee  is 
in  idle,  careless,  drunken  fellow,  and  comes  home  drunk, 
and  lesreB  all  his  doors  open,  and  by  reason  thereof  the 
goods  happen  to  be  stolen  and  his  own ;  yet  he  shall  not  be 
charged,  because  it  is  the  bailor^s  own  folly  to  trust  such 
an  idle  fellow  (a).  So  that  this  sort  of  baUee  is  the  least  OO^  ^'^ 
reipcMisible  for  neglects,  and  under  the  least  obligation  of  jenkiru,  2  a. 
mj  one,  being  bound  to  no  other  care  of  the  bailed  goods  ^'^^Z/^' 
tlttn  he  takes  of  his  own.  This  Bracton  I  have  cited  is,  I 
eonfess,  an  old  author ;  but  in  this  his  doctrine  is  agreeable 
to  reason,  and  to  what  the  law  is  in  other  countries.  The 
dfil  law  is  so,  as  you  have  it  in  Justinian'^s  Inst.  lib.  3.  tit. 
15.  There  the  law  goes  further ;  for  there  it  is  said  :  Ex 
mulo  ienduTy  si  quid  dolo  cammiserit :  culpa  autem  nomine, 
iiest,  desidi<B  ac  negligenticB,  rum  tenetur.  Itaque  securus  est 
ftt  parum  diligenter  custoditam  remfurio  amiserit,  quia  qui 
stgUgenii  amico  rem  custodiendam  tradit,  nan  et,  sed  siuBjaci- 
Stati,  Uimputareddfet.'*  Sothatsuch  abailee  is  not  chargeable 
without  an  apparent  gross  neglect.  And  if  there  is  such  a 
gross  neglect,  it  is  looked  upon  as  an  evidence  of  fraud. 
Nay,  suppose  the  bailee  undertakes  safely  and  securely  to 
keep  the  goods,  in  express  words ;  yet  even  that  would  not 
charge  him  with  all  sorts  of  neglects ;  for  if  such  a  promise 
irare  put  into  writing,  it  would  not  charge  so  far,  even  then. 
Hob.  34.  a  covenant,  that  the  covenantee  shall  have,  occupy, 
ud  enjoy  certain  lands,  does  not  bind  against  the  acts  of 
wrong-doers.  3  Gro.  214.  ace.,  2  Cro.  425.  ace.,  upon  a 
*  promise  for  quiet  enjoyment.  And  if  a  promise  will  not 
charge  a  man  against  wrong-doers,  when  put  in  writing,  it 
iBbard  it  should  do  it  more  so  when  spoken.  Doct.  &  Stud. 
130.  is  in  point,  that  though  a  bailee  do  promise  to  re-deliver 
goods  safely,  yet,  if  he  have  nothing  for  the  keeping  of 
them,  he  will  not  be  answerable  for  the  acts  of  a  wrong- 
doer. So  that  there  is  neither  sufficient  reason  nor  authority 
to  support  the  opinion  in  Southcotes  case.  If  the  bailee 
be  guilty  of  gross  negligence,  he  will  be  chargeable,  but  not 
for  any  ordinary  neglect. 

i 
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As  to  the  seoond  sort  of  bailment,  v£r.  commodaimM^ 
or  lending  gratU^  the  borrower  is  bound  to  the  strictest 
care  and  diligence  to  keep  the  goods,  so  as  to  restoira 
them  back  again  to  the  lender;  because  the  bailee  has 
a  bmiefit  by  the  use  of  ihem,  so  as  if  the  bailee  be 
guilty  of  the  least  neglect  he  will  be  answerable :  as  if  a 
man  should  lend  another  a  horse  to  go  westward,  or 
for  a  month ;  if  the  bailee  go  northward,  or  keep  the  horse 
above  a  month,  if  any  accident  happen  to  the  horse  in  the 
northern  journey,  or  after  the  expiration  of  the  month,  the 
bailee  will  be  chargeable ;  because  he  has  made  use  of  the 
horse  contrary  to  the  trust  he  was  lent  to  him  under ;  and 
it  may  be,  if  the  horse  had  been  used  no  otherwise  than  he 
was  lent,  that  accident  would  not  have  be&llen  him.  This 
(a)  Thisitoitod  is  mentioned  in  Bracton,  vbi  supra  :  his  words  are  (a),  *  It 
IThtS    autem  eui  re,  aliqm  vtenda  datur,  re  oMiffotur,  qw»  cmnmo- 

iDsMib^d^  tit^  ^^  ^'  ^  ^"^^V^^  differentia  est  inter  mutuum  et  eornmadoi* 
15.  text  2.  turn;  quia  is  qui  rem  mutuant  aoeepitj  ad  ipsam  resiituasdam 
tenetur,  vel  ejus  pretium,  si  forte  incendio^  rmnOj  fun^htgio^ 
out  laJtranum  vel  hostium  incur su^  consumpta  fuerit^  vd  deper^ 
dita^  subtracta  vel  aNata.  Et  qui  rem  utendam  aceepit^  mm 
sn^ffkit  ad  ret  custodiam^  quod  talem  dUiffentiam  adhibeai^ 
qualem  suis  rebus  prapriis  adhibere  sclet^  si  alias  earn  diH' 
gentius  potuit  custodire ;  ad  vim  autem  mqforem^  vel  easms 
fortuitos  non  tenetur  quis,  nisi  culpa  sua  interveneriL  Ut  si 
rem  sibi  commodatam  domi,  secum  detulerit  cum  peregre  pro* 
fectus  fuerit^  et  illam  incursu  hostium  vel  pnedonumj  vel  nau- 
fragioj  amiseritj  non  est  dubium  quin  ad  rei  restitutionem 
teneatur,^  I  cite  this  author,  though  I  confess  he  is  an  old 
one,  because  his  opinion  is  reasonable,  and  very  much  to 
my  present  purpose,  and  there  is  no  authority  in  the  law  to 
the  contrary.  But  if  the  bailee  put  his  horse  in  his  stable, 
and  he  were  stolen  from  thence,  the  bailee  shall  not  be 
*  answerable  for  him.  But  if  he  or  his  servant  leave  the 
house  or  stable  doors  open,  and  the  thieves  take  the  oppor- 
tunity of  that  and  steal  the  horse,  he  will  be  chargeable ; 
because  the  neglect  gave  the  thieves  the  occasion  to  steal 
the  horse.  Bracton  says,  the  bailee  must  use  the  utmost 
care ;  but  yet  he  shall  not  be  chargeable,  where  there  is 
such  a  force  as  he  cannot  resist. 
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Ab  to  the  thbtl  sort  of  bailment,  jctScef&wato,  or  lendi^ 
for  hire,  in  thk  case  the  bailee  is  also  bound  to  take  the 
otmoat  care,  and  to  return  the  goods  when  the  time  of  the 
Uring  is  expired.  And  here  again  I  must  recur  to  my  old 
anfthor,  fol.  62,  b.  (a)  :  ^  Qtripro  tuu  vestimentamm  avri  vel  (<>)  J^tt.  Imt. 
oij^ai^  vd  aUerhiM  omamenti^  veljumenti^  mereedem  dederit  text  5. 


vdpnnmserit,  talis  ab  eo  detideratur  autodioy  qualem  {b)  dilu  W  Vide  Joom, 

gmturimuM  paierfinmlias  suis  rebus  adhibety  quam  siprtBstUerit 

drem  oKqmp  casu  amiserit,  ad  rem  restUuendam  nan  tenebiiur. 

Nee  MsffieU  aUquem  talem  ditigentiam  adhiberej  qualem  suis 

rdmprapriis  adhiberet,  nisi  talem  adhibuerity  de  qua  superius 

tkbm  est^    From  whence  it  appears,  that  if  goods  are  let 

oBt  for  a  reward*  the  hirer  is  bound  to  the  (c)  utmost  dili-  («)  Oomm. 

.  VioD.  in  Jutt« 

^enoe,  such  as  the  meet  diligent  father  of  a  family  uses ;  inst.  lib.  3,  tit. 
aad  if  he  uses  that,  he  shall  be  discharged.    But  every  26.text6.ii.2,3. 

miD,  how  diligent  soever  he  be,  being  liable  to  the  accident 

of  rdbbera,  though  a  diligent  man  is  not  so  liable  as  a  care* 

Ini  man,  the  (d)  bailee  shall  not  be  answerable  in  this  case,  {d)  D.  wscpoMt. 

if  the  goods  are  stolen. 

Aa  to  the  fourth  sort  of  bailment,  viz.  vadium^  or  a  pawUf 
IB  this  I  shall  consider  two  things ;  first,  what  property  the 
ptwnee  has  in  the  pawn  or  pledge ;  and,  secondly,  for  what 
ne^bcts  he  shall  make  satisfaction.    As  to  the  first,  he  has 
ft  ipeoial  property,  for  (e)  the  pawn  is  a  securing  to  the  (O^P-SSaik. 
pawnee,  that  he  shall  be  repaid  his  debt,  and  to  compel  Saik.  522. 
the  pawnor  to  pay  him.     But  if  the  pawn  be  suchas  it  will 
be  the  worse  for  usmg,  the  (/)  pawnee  cannot  use  it,  as  (/)  ibkL 
ebthes,  &c. ;  but  if  it  be  such  as  will  be  never  the  worse, 
II  if  jewels  for  the  purpose  were  pawned  to  a  lady,  she  (a)  Qf)  ^^^-  ^^^ 
Bugfat  use  them :  but  then  she  must  do  it  at  ner  peril ;  for 
whereas,  if  she  keeps  them  locked  up  in  her  cabinet,  if  her 
eabinet  should  be  broke  open,  and  the  jewels  taken  from 
thence,  she  would  be  excused ;  if  she  wears  them  abroad, 
and  is  there  robbed  of  them,  she  will  be  answerable.    And 
the  reason  is,  because  the  pawn  is  in  the  nature  of  a  depo- 
at,  *  and,  as  such,  is  not  liable  to  be  used.     And  to  this 
elect  is  Ow.  123.    But  if  the  pawn  be  of  such  a  nature, 
lithe  pawnee  is  at  any  charge  about  the  thing  pawned,  to  (;i)8.p.38iUk. 
muntain  it,  as  a  horse,  cow,  &c.,  then  {h)  the  pawnee  may  26«.  HoU,  528. 
use  the  horse  in  a  reasonable  manner,  or  milk  the  cow,  &c.,  Jonei,  80,  81. 
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in  recompence  for  the  meat.  As  to  the  second  pcnnt, 
BractoTiy  99,  b.  gives  you  the  answer : — *  CredU&rj  qidpigmu 
accepitf  re  obligatur^  et  ad  iUam  re^Uuendam  tenetur;  et  cum 
hfffusmodi  res  inpynus  data  sit  utriusque  gratia^  scilicet  debi- 
torisy  quo  magis  eipecunia  crederetur^  et  creditaris  quo  magis 
et  in  tuto  sit  creditum^  sufficit  ad  ejus  rei  custodiam  diligentiam 
exactam  adhibere^  quam  si  prcestitertt^  et  rem  casu  amiserit, 
(o)  This  u  also  gecuTus  essc  vossit.  ucc  tmpedietw  creditum  petere  (a).'    In 

the  text  of  Just.      „  .-  ,.  i  i      .    ,  j  x  1 

Inst.  lib.  3.  tit.  effect,  if  a  creditor  takes  a  pawn,  he  is  bound  to  restore  it 
l^il^e.  ^'  ^*  "P^^  *^®  payment  of  the  debt ;  but  yet  it  is  sufficient,  if 

the  pawnee  use  true  diligence,  and  he  will  be  indemnified 
in  so  doing,  and  notwithstanding  the  loss,  yet  he  shall 
resort  to  the  pawnor  for  his  debt.  Agreeable  to  this  is  29 
Ass.  28.  and  Southcotes  case  is.  But,  indeed,  the  reason 
given  in  Southcotes  case  is,  because  the  pawnee  has  a 
special  property  in  the  pawn.  But  that  is  not  the  reason 
of  the  case ;  and  there  is  another  reason  given  for  it  in  the 
book  of  Assize^  which  is  indeed  the  true  reason  of  all  these 
cases,  that  the  law  requires  nothing  extraordinary  of  the 
pawnee,  but  only  that  he  shall  use  an  ordinary  care  for 
restoring  the  goods.  But,  indeed,  if  the  money  for  which 
the  goods  were  pawned  be  tendered  to  the  pawnee  before 
they  are  lost,  then  the  pawnee  shall  be  answerable  for 
them ;  because  the  pawnee,  by  detaining  them  after  the 
tender  of  the  money,  is  a  wrong-doer,  and  it  is  a  wrongful 
detainer  of  the  goods,  and  the  special  property  of  the 
pawnee  is  determined.  And  a  man  that  keeps  goods  by 
wrong  must  be  answerable  for  them  at  all  events ;  for  the 
detaining  of  them  by  him  is  the  reason  of  the  loss.  Upon 
the  same  difference  as  the  law  is  in  relation  to  pawns,  it 
will  be  found  to  stand  in  relation  to  goods  found. 

As  to  the  fifth  sort  of  bailment,  viz.  a  delivery  to  carry 
or  otherwise  manage,  for  a  reward  to  be  paid  to  the 
bailee,  those  cases  are  of  two  sorts ;  either  a  delivery  to 
one  that  exercises  a  public  employment,  or  a  delivery 
to  a  private  person.  First,  if  it  be  to  a  person  of  the 
first  sort,  and  he  is  to  have  a  reward,  he  is  bound  *  to  answer 
for  the  goods  at  all  events.  And  this  is  the  case  of  the 
common  carrier,  common  hoyman,  master  of  a  ship,  &c. ; 
which  case  of  a  master  of  a  ship  was  first  adjudged,  26 
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Car.  2,  in  the  case  of  Mors  v.  Slew^  Raym.  220.  1  Vent. 
190,  238.     The  hiw  charges  this  person  thus  entrusted  to 
carry  goodsi,  against  all  events,  but  acts  of  God,  and  of  the 
enemies  of  the  king.    For  though  the  force  be  never  so 
great,  as  if  an  irresistible  multitude  of  people  should  rob 
him,  nevertheless  he  is  chargeable.    And  this  is  a  politic 
establishment,  contrived  by  the  policy  of  the  law  (a),  for  (<>)  Jn*t.  iD«t. 
the  safety  of  all  persons,  the  necessity  of  whose  affairs  uzt  3.   vue 
oblige  them  to  trust  these  sorts  of  persons,  that  they  may  in'j^.7^^* 
be  safe  in  their  ways  of  dealing: ;  for  else  these  carriers  ^^  ^,^**-  ^^• 

.  ^  °  text  11.  n.  2. 

might  have  an  opportumty  of  undoing  all  persons  that  had 
any  dealings  with  them,  by  combining  with  thieves,  &c., 
and  yet  doing  it  in  such  a  clandestine  manner  as  would 
not  be  possible  to  be  discovered.  And  this  is  the  reason 
the  law  is  founded  upon  in  that  point.  The  second  sort  are 
hailiftTj  fiMtors,  and  such  like.  And  though  a  bailey  is  to 
have  a  reward  for  his  management,  yet  he  is  only  to  do  the 
best  he  can ;  and  if  he  be  robbed,  &c.,  it  is  a  good  account. 
And  the  reason  of  his  being  a  servant  is  not  the  thing ; 
for  he  is  at  a  distance  from  his  master,  and  acts  at  discre- 
tion, receiving  rents  and  selling  com,  &c.  And  yet  if  he 
recseives  his  master^s  money,  and  keeps  it  locked  up  with 
a  reasonable  care,  ho  shall  not  be  answerable  for  it,  though 
it  be  stolen.  But  yet  this  servant  is  not  a  domestic  servant, 
nor  under  his  master'^s  immediate  care.  But  the  true 
reason  of  the  case  is,  it  would  be  unreasonable  to  charge 
him  with  a  trust,  further  than  the  nature  of  the  thing  puts 
it .  in  his  power  to  perform  it.  But  it  is  allowed  in  the 
other  cases,  by  reason  of  the  necessity  of  the  thing.  The 
same  law  of  a  factor. 

As  to  the  sixth  sort  of  bailment,  it  is  to  bo  taken,  that 
the  bailee  is  to  have  no  reward  for  his  pains,  but  yet  that 
by  his  ill  management  the  goods  are  spoiled.  Secondly,  it 
is  to  be  understood,  that  there  was  a  neglect  in  the 
management.  But  thirdly,  if  it  had  appeared  that  the 
mischief  happened  by  any  person  that  met  the  cart  in  the 
way,  the  bailee  had  not  been  chargeable.  As  if  a  drunken 
man  had  come  by  in  the  streets,  and  had  pierced  the  cask 
of  brandy ;  in  this  case  the  defendant  had  not  been  answer- 


able  f<w  iiy  *  beoaiue  be  was  to  bave  notbing  for  his  paina. 
Tben  tbe  bailee  banng  nndertakeo  to  manage  tbe  gooda, 
and  baving  managed  tbem  ill,  and  so  by  his  neglect  a 
damage  has  happened  to  the  bailor,  which  is  the  case  in 
qoestion,  what  will  yon  call  this !  In  Braetanj  lib.  3.  100, 
it  is  called  mandatmn.  It  is  an  obligation  which  arises 
ex  mandaio.  It  is  what  we  call  in  English  an  acting  by 
commission.  And  if  a  man  acts  by  commission  for  another 
graJtUy  and  in  tbe  executing  his  commission  behaves  himsdf 
negligently,  he  is  answerable.  Vinnius  in  his  Commentaries 
upon  Justinian^  lib.  3.  tit.  27.  684,  defines  mandatum  to  be 
eoniraduM  quo  aHqmd  gratvUo  gerendum  comndtHtur  et 
aeeipiiur.  This  undertaking  obliges  the  undertaker  to  a 
diligent  management.  Braeixm^  vbi  mpra^  says,  *  Contra^ 
kUur  etiam  dbUgatw  non  soban  woripto  ei  verbiij  md  ef  con- 
S0i#tf,  iieut  in  ambraedbiu  banm  JIdei ;  ut  in  emptiombiu^ 
vendiHambm^  beatianibuiy  canduetianSna^  ModetaHbus^  ei 
mandatis.'  I  do  not  find  this  word  in  any  other  author 
of  our  law,  besides  in  this  place  in  Bractonj  which  is  a  ftill 
authority,  if  it  be  not  thought  too  old.  But  it  is  supported 
by  good  reason  and  authority. 

The  reasons  are,  first,  because  in  such  a  case,  a  neglect 
is  a  deceit  to  the  bailor.  For,  when  he  entrusts  the  bailee 
upon  his  undertaking  to  be  careful,  he  has  put  a  fraud  upon 
the  plaintiifby  being  negligent,  his  pretence  of  care  being 
the  persuasion  that  induced  the  plaintiiT  to  trust  him.  And 
a  breach  of  a  trust  undertaken  voluntarily  will  be  a  good 
ground  for  an  action.  1  Roll.  Abr.  10.  2  Hen.  7.  11.  a 
strong  case  to  this  matter.  There  the  case  was  an  action 
against  a  man  who  had  undertaken  to  keep  an  hundred 
sheep,  for  letting  them  be  drowned  by  his  default.  And 
there  the  reason  of  the  judgment  is  given,  because  when 
the  party  has  taken  upon  him  to  keep  the  sheep,  and  after 
sufiers  them  to  perish  in  his  default ;  inasmuch  as  he  has 
taken  and  executed  his  bargain,  and  has  them  in  his  custody, 
if,  after,  he  does  not  look  to  them,  an  action  lies.  For  here 
is  his  own  act,  viz.  his  agreement  and  promise,  and  thai 
after  broke  of  his  side,  that  shall  give  a  sufficient  cause  of 
action. 
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But  seoondfy,  it  is  objected,  that  there  is  no  oonBideration 

to  ground  this  promiee  upon,  and  therefore  the  nndertakmg 

ii  but  midutn  pactum.    But  to  this  I  answer,  that  the  owner^s 

tmstiDg  him  with  the  goods  is  a  suffioient  consideration  to 

*ob%e  him  to  a  careful  management.    Indeed  if  the  agree- 

sent  had  been  executory,  to  carry  these  brandies  from  the 

oe  place  to  the  other  such  a  day,  the  (a)  defendant  had  {a)FideJ<mm, 

Mi  been  bound  to  carry  them.     But  this  is  a  different 

cm,  for  aswunqmt  does  not  only  signify  a  future  agreement, 

hit  in  sack  a  case  as  this,  it  signifies  an  actual  entry  upon 

tte  thing,  and  taking  the  trust  upon  himself.    And  if  a 

m(&)  will  do  that,  and  miscarries  in  the  performance  of  his  (^)  J"*^  ^°^* 

(mt,  an  action  will  lie  against  him  for  that,  though  nobody  text  ii.  ' 

KRild  have  compelled  him  to  do  the  thing.     The  19  Hen. 

t.4B.  and  the  other  cases  cited  by  my  brothers,  show  that 

Ah  is  the  difference.    But  in  the  11  Hen.  4. 33.  this  difbr- 

enee  is  clearly  put,  and  that  is  the  only  case  concerning  this 

Bitter,  which  has  not  been  cited  by  my  brothers.     There 

tks  action  was  brought  against  a  carpenter,  for  that  he 

kid  undertaken  to  build  the  plaintiff  a  house  within  such 

I  time,  and  had  not  done  it,  and  it  was  adjudged  the 

Mtion  woidd  not  lie.     But  there  the  question  was  put  to 

the  court — ^what  if  he  had  built  the  house  unskilfully ! — and 

it  is  agreed  in  that  case  an  action  would  have  lain.     There 

bu  been  a  question  made,  if  I  deliver  goods  to  A.,  and  in 

eoDsideration  thereof  he  promise  to  re-deliver  them,  if  an 

aeticm  will  lie  for  not  re-delivering  them ;  and  in  Yelv.  4. 

judgment  was  given  that  the  action  would  lie.     But  that 

judgment  wsjb  afterwards  reversed ;  and,  according  to  that 

iwersal,  there  was  judgment  afterwards  entered  for  the 

defendant  in  the  like  case.     Yelv.  128.    But  those  cases 

were  grumbled  at ;  and  the  reversal  of  that  judgment  in 

Yelv.  4.  was  said  by  the  judges  to  be  a  bad  resolution ; 

t&d  the  contrary  to  that  reversal  was  afterwards  most 

solemnly  adjudged  in  2  Gro.  667.  Tr.  21  Jac.  1.  in  the 

Kings's  Bench,  and  that  judgment  affirmed  upon  a  writ  of 

error.    And  yet  there  is  no  benefit  to  the  defendant,  nor 

no  consideration  in  that  case,  but  the  having  the  money 

in  his  possession,  and  being  trusted  with  it,  and  yet  that 
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waa  held  to  be  a  good  consideratioii.  And  so  a  bare  being 
trusted  with  another  man*s  goods  must  be  taken  to  be  a 
sufficient  consideration,  if  the  bailee  once  enter  upon  the 
trusty  and  take  the  goods  into  his  possession.  The  decla- 
ration in  the  case  of  Mors  v.  SleWy  was  drawn  by  the 
greatest  drawer  in  England  in  that  time;  and  in  that 
declaratioui  as  it  was  always  in  all  such  cases,  it  was  thought 
most  prudent  to  put  in,  that  *  a  reward  was  to  be  paid  for 
the  carriage.  And  so  it  has  been  usual  to  put  it  in  the 
writ,  where  the  suit  is  by  original.  I  have  said  thus  much 
in  this  case,  because  it  is  of  great  consequence  that  the 
law  should  be  settled  in  this  point ;  but  I  do  not  know 
whether  I  may  have  settled  it,  or  may  not  rather  have  un- 
settled it.  But  however  that  happen,  I  have  stirred  these 
points,  which  wiser  heads  in  time  may  settle.  And  judgment 
was  given  for  the  plaintiff. 


The  case  of  Coffffs  v.  Bertiard^  is 
one  of  the  most  celebrated  ever 
decided  in  Westminster  Hall,  and 
justly  so,  since  the  elaborate  judg- 
ment of  Lord  Holt  contains  the 
first  well-ordered  exposition  of  the 
English  law  of  bailments.  The 
point  which  the  decision  directly 
involves,  viz,  that  if  a  man  under- 
take to  carry  goods  safely,  he  is 
responsible  for  damage  sustained 
by  them  in  the  carriage  through 
his  neglect)  though  he  was  not  a 
common  carrier,  and  was  to  have 
nothing  for  the  carriage,  is  now 
dear  law,  and  forms  part  of  a 
general  proposition  in  the  law  of 
principal  and  agent,  which  may  be 
stated  in  the  following  words :  viz. 
— T/ie  confidence  induced  by  under- 
taking  any  service  for  another  is  a 
sufficient  legal  consideration  to  create 
a   duty  in   the  performance  of  it. 


And  this  proposition  includes 
stronger  than  that  reported  in  the 
text.  For  there  Bernard  had  tm- 
dertaken  to  lay  the  goods  down 
safely^  whereby  he  introduced  a 
special  term  into  his  contract ;  for* 
it  will  be  seen  from  the  judgments, 
particularly  Lord  Holfs^  that  not- 
withstanding what  was  said  by 
Lord  Coke  in  Soutlicote's  case^  there 
is  a  difference  between  the  effect  of 
a  gratuitous  undertaking  to  keep  or 
carry  goods,  and  a  gratuitous  un- 
dertaking to  keep  or  carry  them 
scfely.  But,  under  the  rule  just 
laid  down,  a  gratuitous  and  volun- 
tary agent  who  has  given  no  spe- 
cial undertaking,  though  the  de- 
gree of  his  responsibility  is  greatly 
inferior  to  that  of  a  hired  agent,  is 
yet  bound  not  to  be  guilty  of  gross 
negligence.  This  proposition  is  af- 
firmed by  several  recent  cases.  In 
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WUkifuan  v.  Conerdale^  1  Esp.  74, 
it  wms  alleged  that  the  defendant 
hid    undertaken    gratuitously    to 
get  a  fire-policy  renewed  for  the 
plftintiff,   but  had,  in   doing  so. 
Delected  certain  formalities,  the 
<Nniasion  of  which  rendered  the 
policy  inoperative.     Upon  its  be- 
ing doubted  at  Nisi  Prius  whether 
an  action  would  lie  under  these 
areamstances,  Ershine  cited  a  MS. 
note  of  Mr.  J.  BuUer  in  Wallace  v. 
Tt^mr^  wherein  that  judge  had 
rokd,  under  similar  circumstances, 
that,  though  there  was  no  con- 
sideration for  one  party^s  under- 
taking to  procure   an  insurance 
for  another,   yet,  where  a  party 
▼cdontarily  undertook  to  do  it,  and 
proceeded   to    carry  his    under- 
taking into  effect  by  getting  a 
policy  underwritten,  but  did  it  so 
wusgiigexOy  or  unskilfuBy  that  the 
party  could  deriye  no  benefit  from 
it,  in  that  case  he  should  be  liable 
U^  an  action ;  in  which  distinction 
LcHrd  Kenyan  acquiesced.     So  in 
Beauehamp  v.  Powley^  I  M.  &  Rob. 
38,  where  the  defendant,  a  stage- 
eoachman,  received  a  parcel   to 
€5arry  gratis^  and  it  was  lost  upon 
the  road,  Lord  Tenterden  directed 
the  jury  to  consider  whether  there 
urafl  great  negligence  on  the  part  of 
the  defendant,  and  the  jury  think- 
ing that  there  was,  found  a  verdict 
against  him.     So,  too,  in  Doorman 
T.  Jenkins,  2  Adol.  &  Ell.  256,  in 
oMSHmpsit  against  the  defendant, 
as  bailee  of  money  entrusted  to 
him  to  keep  without  reward,  it  was 
proved  that  he  had  given  the  fol- 


lowing account  of  its  loss,  viz,  tliat 
he  was  a  cofiee-houso  keeper,  and 
had  placed  the  money  in  his  cash- 
box  in  the  tap-room,  which  had  a 
bar  in  it,  and  was  open  on  Sunday, 
though  the  other  parts  of  his  house 
were  not,  and  out  of  which  the 
cash-box  was  stolen  upon  a  Sunday. 
The  Lord  Chief  Justice  told  the 
jury  that  it  did  not  follow,  from 
the  defendant's  having  lost  his 
own  money  at  the  same  time  as 
the  plaintiff's,  *  that  he  had  taken 
such  care  of  the  plaintiff  ^s  money 
as  a  reasonable  man  would  ordi- 
narily take  of  his  own ;  and  he 
added,  that  that  fact  afforded  no 
answer  to  the  action,  if  they  be- 
lieved that  the  loss  occurred  from 
gross  negligence.  The  jury  having 
found  a  verdict  for  the  plaintiff,  the 
court  refused  to  set  it  aside. 

It  is  clear,  from  the  above  deci- 
sions, that  a  gratuitous  bailee  or 
other  agent  is  chargeable  when  he 
has  been  guilty  of  gross  negligence  ; 
and  it  is  equally  clear,  both  from 
the  words  of  the  judges  in  several 
of  the  above-cited  cases,  and  also 
from  express  decisions,  that  for  no 
other  kind  of  negligence  will  he  bo 
liable,  except  in  the  single  case 
which  shall  by  and  by  be  specified. 
In  Doorman  v.  Jenkins,  Patteson^ 
J.,  says,  ^^  It  is  agreed  on  all 
hands  that  the  defendant  is  not 
liable,  unless  he  has  been  guilty  of 
gross  negligence.**^  "  The  counsel,^ 
says  Taunton,  J.,  "  properly  ad- 
mitted, that  as  this  bailment  was 
for  the  benefit  of  the  bailor,  and 
no  remuneration  was  given  to  the 
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bailee,  the  action  could  not  be 
maintainable  except  in  the  case  of 
gross  negligence r*  In  Shielh  v. 
BlackhurTie^  1  H.  Bl.  158,  the  de- 
fendant, haying  received  orders 
from  his  correspondent  in  Ma- 
deira to  send  a  quantity  of  cut 
leather  thither,  employed  Goodwin 
to  execute  the  order.  Goodwin 
accordingly  prepared  it,  and  sent 
it,  along  with  a  case  of  leather 
of  the  same  description  belonging 
to  himself,  to  the  defendant,  who, 
to  save  the  expense  of  two  entries, 
voluntarily  and  without  compensa- 
tion^  by  agreement  with  Goodwin, 
made  one  entry  of  both  cases,  but 
entered  them  by  mistake  as 
wrought  leather,  instead  of 
dressed  leather,  in  consequence 
of  which  mistake  the  cases  were 
both  seized;  and  an  action  hav- 
ing been  brought  by  the  assignees 
of  Goodwin,  who  had  become 
bankrupt,  against  the  defendant, 
to  recover  compensation  for  the 
loss,  the  general  issue  was  pleaded, 
and  there  was  a  verdict  for  the 
plaintiff,  which  the  court  set  aside, 
and  granted  a  new  trial,  upon  the 
ground  that  the  defendant  was  not 
guilty  either  of  gross  negligence  or 
fraud.  This  case  was  much  re- 
marked upon  in  Doorman  v.  Jen- 
kins^ which  it  resembled  in  the 
circumstance  that  the  bailee  in 
each  case  lost  property  of  his  own 
along  with  that  which  had  been 
entrusted  to  him.  "  The  case  of 
Shiells  V.  Blackburne^''''  says  Taunton^ 
J.,  "  created  at  first  some  degree 
of  doubt  in  our  minds.    It  was 


said  that  the  court  in  that  case 
treated  the  question  as  a  matter 
of  law,  and  set  aside  the  verdiot^ 
because  the  thing  charged,  viz*. 
the  false  description  of  the  leather 
in  the  entry,  did  not  amount  to 
gross  negligence^  and  therefore  the 
jury  had  mistaken  the  law.  I  do 
not  view  the  case  in  that  light. 
The  jury  there  found  that  in  fact 
the  defendant  had  been  guilty  of 
negligence,  but  the  court  thought 
they  had  drawn  a  wrong  condo- 
sion  as  to  that  fact."*^  In  DartnaU 
V.  Howard^  4  B.  &  C.  345,  the 
declaration  stated,  that  in  consi- 
deration that  the  plaintiff,  at  the 
request  of  the  defendants,  would 
employ  them  to  lay  out  1,400/^  in 
purchasing  an  annuity,  the  defend- 
ants promised  to  perform  and  fulfil 
their  duty  in  the  premises,  uid 
that  they  did  not  perform  or  fulfil 
their  duty,  but,  on  the  contrary, 
laid  out  the  money  in  the  purchase 
of  an  annuity  on  the  personal 
security  of  H.  M.  Goold  and  Lord 
Athenry,  who  were  both  in  in- 
solvent circumstances.  The  court, 
after  verdict,  arrested  the  judg- 
ment upon  the  ground  that  the 
defendants  appeared  to  be  gra- 
tuitous agents,  and  it  was  not 
averred  that  they  had  acted  either 
with  negligence  or  dishonesty.  See 
also  Bourne  v.  Diggles^  2  Chitt. 
311 ;  and  Moore  v.  Mogue^  Cowp. 
480. 

From  the  two  classes  of  caaea 
just  enumerated,  it  is  plain  that 
an  unpaid  agent  is  liable  for  groa 
negligence^  B,nd  equally  plain  that 
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he  is  liable  for  nothing  lees.     From 
the  latter  of   these  propositions 
there  is,   however,    as  has   been 
aireadj  stated,  one  exception,  and 
it  is   contained  in  the  following 
words  of  Lord  Loughborough^  when 
delivering  judgment  in  Shiells  v. 
Blackbume : — ^^  I  agree,^  said  his 
krdBhip,  *'  with  Sir  William  Jones, 
that  when  a  bailee  midertakes  to 
perform  a  gratuitous   act,   from 
vfaieh  the  bailor  alone  is  to  receive 
b^efit,   then  the  bailee  is  only 
table  for  gross  negligence.     But  if 
t  man  ^ratuitouslg  undertakes  to 
do  a  thing  to  the  best  of  his  skill, 
when  his  situation  or  profession  is 
ukA  as  to  imply  skilly  an  omission 
of  that  skill  is  imputable  to  him  as 
gross  negligence.     If,  in  this  *  case, 
a  shipbroker,  or  a  clerk  in  the  cus- 
tom-house, had  undertaken  to  en- 
ter the  goods,  a  wrong  entry  ^would 
in  them  be  gross  negligence^  because 
duir   situation    and   employment 
necessarily  imply  a  competent  de- 
gree of  knowledge  in  making  such 
entries.^    It  perhaps  may  be  more 
correct  to  call  this  a  distinction 
engrafted  on  the  general  doctrine, 
than  an  exception  from  it :  since 
it  does    not  render  any  unpaid 
agent  liable  for  less  than  gross  neg- 
Kgenee  ;   but  renders  that,  gross 
negligence^  in  some  agents,  which 
would  not  be  so  in  others. 

The  case  of  Coggs  v.  Bernard 
derives  most  of  its  celebrity  from 
the  elaborate  dissertation  upon 
the  general  law  of  Bailments  de- 
livered by  Lord  Holt  in  pro- 
nouncing judgment.      His    lord- 


ship, as  we  have  seen,  distributes 
all  Bailments  into  the  following 
six  classes,  viz : — 

1.  Depositum  ;  or  a  naked  bail- 
ment of  goods,  to  be  kept  for 
the  use  of  the  bailor. 

2.  Commodatum.  Where  goods  or 
chattels  that  are  useful  are  lent 
to  the  bailee  gratis^  to  be  used 
by  him. 

3.  Locatio  rei.  Where  goods  are 
lent  to  the  bailee,  to  be  used  by 
him  for  hire. 

4.  Vadium.  Pawn. 

5.  Locatio  operis  foeiendi.  Where 
goods  are  delivered  to  be  car- 
ried, or  something  is  to  be 
done  about  them,  for  a  reward 
to  be  paid  to  the  bailee. 

6.  Mandatum.  A  delivery  of  goods 
to  somebo<ly,  who  is  to  carry 
them,  or  do  something  about 
them,  gratis. 

Sir  William  Jones,  in  his  Trea- 
tise  on  Bailments,  objects  to  this 
diWsion ;  "  for,*"  says  he,  "  in  truth 
his  Jifth  sort  is  no  more  than  a 
branch  of  the  thirdy  and  ho  might 
with  equal  reason  have  added  a 
seventh,  since  i\\Q  fifth  is  capable  of 
another  subdivision."*'  The  fifth 
of  the  classes  enumerated  by  Lord 
Holt  is,  as  we  have  seen,  Locatio 
operis  foeiendi,  i.  e.  where  goods  are 
delivered  to  be  carried,  or  something 
is  to  he  done  about  them  for  reioard 
to  be  paid  to  the  bailee.  And  this, 
with  due  submission  to  so  great 
an  authority  as  Sir  JVilliam  Jones, 
cannot  be  reasonably  treated  as 
a  branch  of  the  third,  which  is 
Locatio  rei,  i.  e.  where  goods  are 

K  2 


98—99 


COQOH   V»    BERNARD. 


lent  to  the  bailee^  to  be  used  by  him 
for  hire  ;  for  there  exists  between 
them  this  essential  difference,  viz, 
that  in  cases  falling  under  the  third 
clasSy  or  locatio  rei^  the  reward  is 
paid  by  the  bailee  to  the  bailor ; 
whereas  in  cases  falling  under  the 
,/S/?A  class f  or  locatio  operis  Jaciendij 
the  reward  is  always  paid  by  the 
bailor  to  the  bailee.     It  is  true 
that  in  Latin  both  classes  are  de- 
scribed by  the  word  locatio^  which 
probably  gave  rise  to  Sir  William 
JoTus's  opinion  that  both  ought  to 
be  included  under  the  same  head ; 
but  then  in  the  third  class^  locatio 
reiy  the  word  locatio  is  used  to  de- 
scribe a  mode  of  bailment,  viz.  by 
the   hiring  of  the    thing    bailed; 
whereas  in  the  fifth  class,  locatio 
operis  faciemiU    the    same  word 
locatio  is  used,  not  to  describe  any 
mode  of  bailment,  but  to  signify 
the  hiring  of  the  mar^s  labour  who 
is  to  work  upon  the  thing  bailed  ;  for 
as  to  the  thing  bailed,  that  is  not 
hired  at  all,  as  it  is  in  cases  falling 
within  the  third  class.    If,  indeed. 
Lord  Holt  had  been  enumerating 
the  different  sorts  o{  hirings,  not 
of  bailments^  he  would  no  doubt, 
like  the  civilians,  have  classified 
both  locatio  rei  and  locatio  operis 
under  the  word  hiring^  since  in 
one  case  goods  are  hired,  and  in 
the   other  labour.      But  he  was 
making  a    classification,    not    of 
hiringsj  but    of    bailments;    and 
since  in  cases  of  locatio  rei  there 
is  a  hiring  of  the  thing  bailed,  and 
in  cases  of  locatio  operis  no  hiring 
of  the  thing  bailed,  it  was  impos- 


sible to  place,  with  any  degree  of 
propriety,  two  sorts  of  bailment 
under  the  same  class,  one  of  which 
IS,  and  the  other  of  which  is  not^  a 
bailment  by  way  of  hiring.  As  to 
the  objection  that  Lord  Holi's 
fifth  class  of  bailments  is  capable 
of  another  subdivision,  there  is  no 
doubt  but  that  it  may  be  split, 
not  only,  as  Sir  W.  Jones  suggests, 
into  locatio  operis  faciendi,  where 
work  is  to  be  done  upon  the  goods, 
and  loeatio  operis  mercium  vehenda- 
rum^  where  they  are  to  be  carried* 
but  into  as  many  different  sub- 
divisions as  there  are  different 
modes  of  employing  labour  upon 
goods;  and,  in  point  of  fact,  the 
civilians,  in  their  division  of  hirings, 
enumerated  another  class,  viz.  h^ 
catio  custodiiBy  or  the  hiring  of  care 
to  be  bestowed  in  guarding  a  thing 
bailed,  which  is  omitted  by  Sir  Wm 
Jones,  For  these  reasons,  it  is 
submitted  that  Lord  HoWs  classi- 
fication is  the  correct  one,  and  it 
remains  to  make  a  *  few  remsjrks 
on  each  of  the  six  classes  enume- 
rated by  him. 

\st  With  respect  to  Depositum^ 
which  it  will  be  recollected  is  a 
bailment  without  reward,  in  order 
that  the  bailee  may  keep  the  goods 
for  the  bailor,  the  law  respecting 
the  bailee's  responsibility  may  be 
summed  up  in  the  words  in  which 
Lord  Holt  concludes  his  obser- 
vations on  that  head  of  bailmeiit» 
viz.  '^if  the  bailee  be  guilty  of 
gross  negligence^  he  will  be  charge- 
able, but  not  for  any  ordiniury 
neglect.''"    An  important  modem 


C0GG8   V,    BERNARD. 


99 


case  respecting  deposit  has  been 
already  cited  in  this  note,  viz. 
Doorman  v.  Jenkins^  2  Ad.  &  Ell. 
256,  where,  as  has  been  stated, 
the  question  whether  there  had 
been  ffrost  negligence  was  left  to 
the  jory.  There  are  some  expres- 
sions in  this  part  of  Lord  Holies 
jadgment,  from  which  a  superficial 
reader  might  infer  that  his  lord- 
ship thought  that  a  depositary 
would  always  be  secure,  provided 
that  he  kept  the  goods  deposited 
with  as  much  care*as  his  own;  but, 
on  looking  attentively  at  the  whole 
context,  it  appears  that  his  lord- 
diip  considered  the  bailee^s  keep- 
ing the  goods  bailed  as  he  keeps 
his  own,  rather  as  an  argument 
against  the  supposition  that  gross 
mgUgence  fa^s  been  committed, 
than  as  any  substantive  ground  of 
disdiarge.  ^'  The  keeping  them 
(says  his  lordship)  as  he  kept  his 
own,  is  an  argument  of  his  honesty,''^ 
and  consequently  an  argument 
against  the  supposition  of  gross 
negligence^foT  Lord  Holt  considered 
gross  negligence  almost  the  same 
thing  with  dishonesty.  "  If,'^  says 
he,  "  there  be  such  gross  neglect^ 
it  is  looked  upon  as  evidence  of 
frauds  And  it  is  quite  clear, 
especially  from  Doorman  v.  Jenkins^ 
that  gross  negligetice  may  be  com- 
mitted by  a  depositary,  although 
he  may  have  kept  the  property 
entrusted  to  him  with  as  much 
care  as  his  own ;  and  that  if  it  be, 
his  negligence  of  his  own  goods  is 
no  defence.  See  also  Rooth  v. 
mison,  1   B.  &  A.  61.     On  the 


other  hand,  it  is  also  clear  that  a 
depositary  is  not  liable  for  any- 
thing short  of  gross  negligence; 
and  though  Lord  Coke^  in  South- 
cote's  casCf  4i  Rep.  83,  b.,  1  Inst. 
89,  a.  b.,  expressed  an  opinion  that 
a  depositary  is  responsible  if  the 
goods  are  stolen  from  him,  unless 
he  accepts  them  specially  to  keep  as 
his  own^  that  doctrine  has  been 
completely  overthrown  by  Lord 
Holt  in  the  principal  case.  How 
far  a  depositary  may  add  to  his 
responsibility  by  inserting  special 
terms  in  his  promise  to  his  bailor, 
is  a  point  not  by  any  means  clearly 
settled.  See  Kettle  v.  Bromsale^ 
Willes,  118,  and  the  observations  of 
Sir  William  Jones  on  Southcote*s 
case ;  Jones  on  Bailments^  42,  3 ; 
and  of  Mr,  J.  Powell  in  the  principal 
case.  A  depositary  has  no  right 
to  use  the  thing  entrusted  to  him. 
Bac.  Ab,  Bailment^  D.  Where 
a  man  finds  goods  belonging  to 
another,  he  seems  bound,  after  he 
has  taken  them  into  his  possession, 
to  the  same  degree  of  care  with  a 
depositary.  See  Isaac  v.  Clarke^ 
2  Bulst.  306,  312 ;  1  Roll.  125, 
30  ;  Doct.  h  St.  Di.  2,  c.  38  ;  sed 
vide  Bac.  Abr.  Bailment^  D. 

2dly.  As  to  Commodatum  or 
foaw,  the  responsibility  of  the  bailee 
is  much  more  strictly  enforced  in 
this  class  of  bailments ;  and  that 
with  justice,  for  the  loan  to  him  is 
for  his  own  advantage, — not,  as  in 
the  case  of  deposit,  for  that  of  the 
bailor.  He  is,  therefore,  bound  to 
use  great  diligence  in  the  protec- 
tion of  the  thing  bailed,  and  will 
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be  responsible  even  for  slight  negli" 
aence  ;  nor  must  he  on  any  account 
deviate  from  the  conditions  of  the 
loan,  as  in  Bringloe  v.  Marrice^ 
1  Mod.  210,  3  Salk.  271,  where 
the  loan  of  a  horse  to  the  defend- 
ant to  ride  was  held  not  to  war- 
rant him  in  allowing  his  servants 
to  do  so. 

Srdlg.  Ltocatio  rei.  This,  as 
we  have  seen,  is  where  goods  are 
lent  to  the  bailee  y&r  hire.  In  such 
case.  Lord  Holt  tells  us  that  the 
bailee  is  bound  to  use  the  utmost 
care.  This  expression,  as  Sir  W. 
Jones  has  remarked,  appears  too 
strong,  for  it  would  place  a  hirer 
who  pays  for  the  use  of  the  goods 
on  the  same  footing  as  a  borrower; 
and  indeed  Lord  Holt  himself 
qualifies  it,  by  citing,  immediately 
after,  a  passage  of  Bracton^  in 
which  the  care  required  is  de- 
scribed to  be  "  talis  qualis  diligen- 
tissimus  paterfamilias  suis  rebus 
adhibet/'  Sir  William  has,  in  an 
.iblo  criticism  upon  this  passage, 
shown  that  it  was  copied  verbatim 
from  Justinian,  in  whose  work,  ho 
further  proves,  that  it  must  have 
been  used  to  signify,  not  extreme^ 
but  ordinary  diligence.  Accord- 
"igly?  in  Dean  v.  Kcate^  3  Camp. 
4,  the  diligence  required  from  the 
*  hirer  of  a  horse  was  such  as  a  pru- 
dent man  would  have  exercised 
towards  his  own,  and,  therefore, 
having  himself  prescribed  to  it, 
instead  of  calling  in  a  veterinary 
surf^eon,  he  was  held  responsible. 
See  the  notes  to  that  case,  and  Davy 
V.   Chamberlain^  4  Esp.  229  ;  see 


also  Reading  v.  Menham,  1  Moo» 
&  Rob«  234  ;  and  Longman  v. 
Galim\  Abbott  on  Shipp.  259,  n.» 
5th  Ed. 

iithly.  Vadium  OT  pawn.  Lithis 
case  also  the  pawnee  is  bound  to 
use  ordinary  diligence  in  the  care 
and  safeguard  of  the  pawn,  but  he 
is  not  bound  to  use  more;  and 
therefore,  if  it  be  loBt  notwith- 
standing such  diUgence,  he  shall 
still  resort  to  the  pawnor  for  his 
debt.  See  Lord  Hoh^s  judgment  in 
the  text;  Vere  v.  Smithy  1  Vent. 
121 ;  Anon.  2  Salk.  522.  So,  too, 
if  several  things  be  pledged  for  the 
same  debt,  and  one  be  lost  with- 
out default  in  the  pawnee,  the 
residue  are  liable  to  the  whcde 
debt.  Ratcliffe  v.  DavieSy  Yel» 
178 ;  Bac.  Abr.  Bailment^  B.  If 
the  pawnor  make  default  in  pay- 
ment at  the  stipulated  time,  the 
pawnee  has  a  right  to  sell  the 
pledge,  and  this  he  may  do  of  his 
own  accord,  without  any  previous 
application  to  a  court  of  equity. 
See  Pothener  v.  Dawson^  Holt, 
385 ;  Tucker  v.  Wilson,  1  P.  Wms. 
261 ;  Lockwood  v.  Ewer,  9  Mod. 
278  ;  3  Atk.  303  ;  or  he  may  sue 
the  pawnor  for  his  debt,  retaining 
the  pawn,  for  it  is  a  mere  coUa* 
teral  security.  Bac.  Abr.  Bailm. 
B. ;  Anon.  12  Mod.  564.  If  he 
think  proper  to  sell;  the  surplus 
of  the  produce,  after  satisfying 
the  debt,  belongs  to  the  pawnor  ; 
while,  on  the  other  hand,  if  the 
pawn  sell  for  less  than  the  amount 
of  the  debt,  the  deficiency  con- 
tinues chargeable  on  the  pawnor. 
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&nc£&  Sea  Co,  y.  Ihmcoinbe^  2  Sir. 

919.    From  all  this,  it  will  be  seen 

that  a  paum  differs,  on  the  one 

hand,  from  a  lien^  which  conveys 

DO  right  to  sell  whatever,  but  only 

%  right  to  retain  until  the  debt  in 

reqpect  of  which  the  lien  was  ere- 

itod  haB  been  satisfied;  and,  on 

the  other  hand,  from  a  mortgage^ 

iriiich  conveys  the  entire  property 

of  the   thing  mortgaged   to   the 

mortgagee  conditionally,  so  that 

when  the  condition  is  broken  the 

property  remains  absolutely  in  the 

mortgagee ;  whereas  a,  pawn  never 

conveys  the  general  property  to 

the  pawnee,   but  only  a  special 

^perty  in   the  thing  pawned ; 

tfid  the  effect  of  a  default  in  pay- 

mmt  of  the  debt  by  the  pawnor 

la,  not  to  vest  the  entire  property 

of  the  thing  pledged  in  the  pawnee, 

but  to  give  him  a  power  to  dispose 

of  it,  accounting  for  the  surplus, 

which  power,  if  he  neglect  to  use, 

the  general  property  of  the  thing 

pawned  continues  in  the  pawnor, 

who  has  a  right  at  any  time  to 

redeem  it.     Cam.  Dig.  Mortgage^ 

B. ;   WaUer  v.  Smith,  5  B.  &  A. 

439  ;  Kemp  v.  JVestbrooky  1  Ves. 

278 ;     Demandray    v.     Metcalfe, 

Free.   Cha.  420;    2  Vcm.  691; 

Vanderzee  v.    Willis,  3  Bro.   21 ; 

Batcliffe    v.    Bavies,    Yelv.    178. 

After  the  debt  has  been  discharged 

or  tendered,  it  of  course  becomes 

the  pawnee's  duty  to  return  the 

pawn.      See   Hie    text ;    Isaac    v. 

Clarke,   2    Bulst.   306;     Anon.   2 

Salk.  522  ;  B.  N.  P.  72.     And  if 

the  pawnor  have,  as  he  may  do, 


assigned  his  property  in  the  pledge, 
subject  to  the  pawnee^s  rights  and 
special  property,  the  assignee  will 
have,  it  is  said,  the  same  right  as 
the  pawnor,  both  in  law  and 
equity;  Kemp  v.  Westbrookf  1 
Ves.  278 ;  whereas  it  is  clear  tliat 
the  assignee  of  the  equity  of  re- 
demption in  a  tiling  mortgaged 
could  have  no  rights  at  law.  There 
magy  however,  be  a  mortgage,  pro- 
perly speaking,  of  chattels,  which 
will  be  subject  to  the  same  inci- 
dents as  any  other  mortgage.  If 
the  pawnee,  after  payment  or 
tender,  insist  upon  retaining  the 
goods  pledged,  he  is  a  wrong-doer, 
and  becomes  liable  to  an  action, 
and  chargeable  with  any  damage 
which  may  afterwards  happen  to 
the  pledge,  whether  with  or  with- 
out his  default.  See  the  text.  Lord 
Holts  judgment ;  Anon.  2  Salk. 
522  ;  Com.  D.  Mortg.  B. 

A  pawn  being  a  sort  of  bailment 
transfer  of  the  possession  of  the 
chattel  pledged,  is  of  the  essence 
of  it ;  and  if  the  pawnee  part  with 
the  possession,  he  loses  the  benefit 
of  liis  security.  Rycd  v.  Rolle,  1 
Atk.  165;  approved  of  in  Reeves 
V.  Capper,  5  Bing.  N.  C.  140, 141. 
But  if  the  pawnee,  after  the  pawn 
has  taken  place,  redeliver  the 
cliattel  to  the  pawnor  for  some 
purpose  consistent  with  the  con- 
tinuance of  the  contract  of  pledge, 
the  possession  of  it  by  the  pawnor 
is  looked  upon  as  the  possession  of 
the  pawnee,  and  the  security  re- 
tuains.     Reeves  v.  Capper,  ibid. 

See,  on  the   subject   of  pawn- 
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brokers,  st.  39  &  40  6.  3,  c.  99, 
2Sth  July,  1800,  intituled  An  Act 
for  better  regulating  the  Business  of 
Paumbrokers  ;  and  see  Nickesson  v. 
2Vo«cr,  3  Mee.  &  Wei.  130.  Thig 
act  limits  the  interest  which  pawn- 
brokers may  take,  and  contains 
provisions  guarding  against  the 
facility  of  putting  away  stolen 
goods  through  pawnbrokers.  At 
the  expiration  of  a  year  and  a  day 
the  pledges  may  be  sold,  by  public 
auction  only,  unless  the  pawnor 
give  a  notice  to  the  contrary,  in 
which  case  the  sale  must  be  post- 
poned for  three  months ;  but  if  the 
pawnbroker  neglect  to  sell,  the 
pawnor  wiU,  as  at  common  law, 
have  a  right  to  redeem  at  any  time. 
Waller  v.  Smith,  5  B.  &  A.  439. 

*  Bthfy.  Locatio  operis  faciendi. 
In  this  case,  goods  are  entrusted 
by  the  bailor  to  the  bailee,  to  be 
safely  kept,  or  to  be  carried,  or  to 
have  some  work  done  upon  them, 
for  hire  to  be  paid  to  the  bailee. 
Such  is  the  bailment  of  goods  to 
a  warehouseman  or  wharfinger 
to  be  taken  care  of,  of  cloth  to  a 
tailor  to  be  made  into  a  garment, 
of  jewels  to  a  goldsmith  to  be  set, 
of  a  seal  to  a  stone-cutter  to  be 
engraved,  &c.  In  such  cases  the 
rule  is,  that  the  bailee  is  bound 
not  only  to  perform  his  contract 
with  regard  to  the  work  to  be 
done,  but  also  to  use  ordinary 
diligence  in  the  care  and  pre- 
servation of  the  property  en- 
trusted to  him.  Fide  Best  v 
Yate.  1  Vent.  268.  Thus,  if  a 
watch  be  left  with  a  watchmaker 


for  repairSf  he  must  use  ordinary 
care  about  its  safeguard.  If  liuo 
use  less,  and  the  watdi  be  lost, 
he  is  chargeable  with  its  value. 
Clarke  v.  Eamshaw,  1  6ow,  3(h 
So  if  cattle  be  agisted,  and  the 
agister  leave  the  gates  of  his  field 
open,  he  uses  less  than  ordinary 
diligence ;  and  if  the  cattle  str^y 
out  and  are  stcden,  he  must  make 
good  the  loss.  Broadwater  v.  Boli^ 
Holt,  541.  If  an  uncommon  <ir 
unexpected  danger  arise,  he  mnsl 
use  efforts  proportioned  to  the 
emergency  to  ward  it  off.  In 
Ijeek  ▼.  Maestaer,  1  Camp.  13^ 
the  defendant  was  the  proprietor 
of  a  dry-dock,  the  gates  of  which 
were  burst  open  by  an  uncom- 
monly high  tide,  and  the  plain- 
tiff ^s  ship,  which  was  lying  there, 
forced  against  another  ship  and 
injured.  It  was  sworn,  that  with 
a  sufficient  number  of  hands  the 
gates  might  have  been  shored  up 
in  time  so  as  to  bear  the  pressure 
of  the  water;  and,  though  the 
defendant  offered  to  prove  that 
they  were  in  a  perfectly  sound 
state,  Lord  Ellenborough  held  that 
it  was  his  duty  to  have  had  a  suffi- 
cient number  of  men  in  the  dock 
to  take  measures  of  precaution 
when  the  danger  was  approaching, 
and  that  he  was  clearly  answerable 
for  the  effects  of  the  deficiency. 
So  a  warehouseman,  who  is  a 
bailee  of  this  description,  does  not 
use  ordinary  diligence  about  the 
goods  entrusted  to  him,  if  he  have 
not  his  tackle  in  proper  order  to 
crane  them  into  the  warehouse. 
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whereby  they  fall  and  are  injured. 
Thomas  ▼.  Day,  4  Esp.  262.  But 
he  18  not  liable  for  loes  by  a  mere 
mcrident,  not  resulting  from  his 
Diligence.  Garside  v.  Trent  Nav. 
Co.  4  T.  R.  581 ;  see  Hyde  y. 
no.ST.R.389;  In  re  Webb,  8 
Taunt.  443;  Vere  ▼.  Smith,  1 
VjBDt.  121.  .  There  are,  however, 
two  cases  in  which  the  liability 
€f  bailees  falling  within  this  class 
is  extended  very  much  beyond  the 
Umit  just  pointed  out,  viz,  where 
the  bailee  is  an  innkeeper  or  a 
common  carrier.  The  extent  of 
the  innkeeper^s  liability  has  al- 
ready been  discussed  in  the  notes 
to  Oafye's  eatey  the  leading  autho- 
rity on  that  subject.  A  few  words 
shall  be  now  devoted  to  that  of 
the  carrier. 

A    common  carrier  is  a  person 

who  undertakes  to  transport  from 

place  to  place,  for  hire,  the  goods 

of  such  persons  as  think  fit  to 

employ  him.     Such  is  a  proprietor 

oi  waggons,  barges,  lighters,  mer- 

ehant-ships,  or  other  instruments 

for  the  public  conveyance  of  goods. 

See  the  text;  Forward  v.  Pittard, 

1  T.  R  27;  Mors  v.  Slew,  2  Lev. 

69;  1  Vent.  190,  238,  commented 

ox  in  the  text  by  Lord  Holt ;  Rich 

T.Aji^&zTuf,  Cro.  Jac.330;  Moving 

y.  Todd,  1  Stark.  72 ;  Brook  v. 

Pickwick^  1  Bing.  218.    A  person 

who   conveys   passengers  only  is 

not  a  common  carrier.     Aston  v. 

Heaven,  2  Esp.  533 ;  Christie  v. 

Origgs,  2  Camp.  79  ;  see  Sharpe 

T.  Grey,  9  Bing.  460.     Nor  is  a 

town  carman  so,  who  does  not  ply 


from  one  fixed  terminus  to  another, 
but  undertakes  casual  jobs.  Brind 
V.  Dale,  2  M.  &  Rob.  80.  A  rail- 
way company  are  common  carriers 
unless  exempt  by  some  special 
prorision.  Palmer  y.  Grand  Junction 
Canal  Co.,  4  M.  &  W.  74j9.  The 
extraordinary  liabilities  of  a  car- 
rier were  imposed  upon  him  in 
consequence  of  the  public  nature 
of  his  employment,  which  rendered 
his  good  conduct  a  matter  of  im- 
portance to  the  whole  community. 
He  is  bound  to  convey  the  goods 
of  any  person  offering  to  pay  his 
hire,  unless  his  carriage  be  already 
full,  or  the  risk  sought  to  be  im- 
posed upon  him  extraordinary,  or 
unless  the  goods  be  of  a  sort  which 
he  cannot  convey,  or  is  not  in  the 
habit  of  conveying.  Jackson  v. 
Rogers,  2  Show.  327 ;  Riley  v. 
Home,  5  Bing.  217 ;  Lane  v.  Cot- 
ton, 1  Lord  Ray.  646;  Edwards 
V.  Sherratt,  1  East,  604;  Batson 
V.  Donovan,  1  B.  &  A.  32.  While 
the  goods  are  in  his  custody,  ho 
is  bound  to  the  utmost  care  of 
them;  and,  unlike  other  bailees 
falling  under  the  same  class,  he 
is,  at  common  law,  responsible  for 
every  injury  sustained  by  them  oc- 
casioned by  any  means  *  whatever, 
except  only  the  act  of  God  or  the 
king^s  enemies.  1  Inst.  89  ;  Dale 
V.  Hall,  1  Wils.  281  ;  Covington 
V.  Willan,  Gow,  115  ;  see  Davies 
V.  Garrett,  6  Bing.  716.  How- 
ever, when  the  increase  of  per- 
sonal property  throughout  tho 
kingdom,  and  the  frequency  with 
which  articles  of  great  value  and 
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small  bulk  were  transmitted  from 
one  plaoe  to  another,  had  begun 
to  render  this  degree  of  liability 
intolerably  dangerous,  carriers,  on 
their  part,  began  to  insist  that 
their  employers  should,  in  such 
cases,  either  diminish  it,  by  enter- 
ing into  special  contracts  to  that 
effect  upon  depositing  their  goods 
for  conveyance,  or  should  pay  a 
rate  of  remuneration  proportion- 
able to  the  risk  undertaken.  To 
this  end,  they  posted  up  and  dis- 
tributed written  or  printed  notices, 
to  the  effect  that  they  would  not 
be  accountable  for  property  of 
more  than  a  specified  value,  unless 
the  owner  had  insured  and  paid  an 
additional  premium  for  it.  If  this 
notice  was  not  communicated  to 
the  employer,  it  was  of  coui'se  in- 
effectual. Kerr  v.  WilUm^  6  M. 
&  S.  150.  But  if  it  could  be 
brought  home  to  his  knowledge, 
it  was  looked  upon  as  incorporated 
into  his  agreement  with  the  car- 
rier, and  he  became  bound  by  its 
contents.  Mayhew  v.  Eames^  6 
B.  &  C.  601  ;  Rowley  v.  Home^ 
3  Bing.  2 ;  Niclwhon  v.  WiUan^ 
5  East,  507.  Still  the  carrier, 
notwithstanding  his  protection  by 
the  notice,  was  bound  to  avoid 
gross  negligence ;  and  if  the  pro- 
perty was  lost  or  injured  by  such 
negligence,  he  was  responsible. 
Smith  V.  Home,  2  B.  M.  18 
Duff  V.  Budd,  3  B.  &  B.  177 
Birkettw.  WiUan,  2  B.  &  A.  356 
Gamett  v.  WiVan,  5  B.  &  A.  53 
Sleat  V.  Fogg,  lb.  542 ;  Wright  v. 
Snell,  lb.  350 ;  see  Otren  v.  Bur- 


nett, 4  Tyrwh,  143.  Unless,  in- 
deed, the  employer  had  lulled  his 
vigilance  by  an  undue  concealment 
of  the  nature  of  the  trust  imposed 
on  him,  for  such  conduct  would 
have  exonerated  the  carrier,  even 
had  he  given  no  notice.  Batson 
V.  Donovan,  4  B.  &  A.  21 ;  Miles 
V.  Cattle,  6  Bing.  743 ;  see  4  Burr. 
2301 ;  B.  N.  P.  71.  Very  many 
questions,  as  was  naturally  to  be 
expected,  having  arisen  upon  the 
construction  of  these  notices,  and 
whether  they  had  come  to  the 
customer's  knowledge,  the  legisla- 
ture has  thought  proper  to  step 
in,  and  by  several  enactments  to 
regulate  the  responsibility  of  car- 
riers by  land  and  water.  The  land- 
carrier'^s  act  is  st.  1 1  Geo.  4  &  1 
Will.  4,  cap.  68,  which  enacts 
that  no  common  carrier  by  land 
for  hire,  sliall  be  liable  for  loss  or 
injury  to  any  gold  or  silver  coin, 
gold  or  silver  in  a  manufactured 
or  unmanufactured  state,  precious 
stones,  jewellery,  watches,  clocks, 
time-pieces,  trinkets,  bills,  bank- 
notes, orders,  notes,  or  securities 
for  payment  of  money,  stamps, 
maps,  writings,  title-deeds,  paint- 
ings, engravings,  pictures,  gold  or 
silver  plate,  or  plated  article, 
glass  (see  Owen  v.  Bumeity  4 
Tyrwh.  143),  china,  silks— manu- 
factured or  unmanufactured — 
wrought-up  or  not  wrought-up 
with  other  materials,  furs  (see 
Mayhew  v.  Nelson,  6  C.  &  P.  69), 
or  lace,  contained  in  any  parcel, 
when  the  value  exceeds  the  sum 
of  10/.,  unless  at  the  time  of  de- 
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livery  the  value  and  nature  of  the 
article  shall  have  been  declared, 
and  the  increased  charges,  or  an 
engagement  to  pay  the  same,  ac- 
cepted by  the  person  receiving  the 
parceL  By  sect.  2,  the  carrier 
may  demand  for  such  parcels  an 
increased  rate  of  charge,  which  is 
to  be  notified  by  a  notice  affixed 
in  his  office,  and  customers  are  to 
be  bound  thereby,  without  further 
proof  of  the  notice  having  come 
to  their  knowledge.  Carriers  who 
omit  to  affix  the  notice  are,  by 
aeet.  3,  precluded  from  the  benefit 
of  this  act,  and,  by  sect.  4,  they 
can  no  longer  by  a  notice  limit 
their  responsibility  in  respect  of 
articles  not  within  the  act.  Spe- 
cial contracts,  however,  between 
the  carrier  and  his  employer  are 
sUn  allowed,  and  are  not  affected 
by  this  statute.  By  sect.  5,  the 
act  is  not  to  protect  carriers  from 
their  liability  to  answer  for  loss 
occasioned  by  the  felonious  acts 
of  their  own  servants,  nor  is  it  to 
protect  the  servant  from  answer- 
ing for  his  own  neglect  or  miscon- 
duct. And  it  has  been  held  that, 
notwithstanding  this  statute,  the 
carrier  is  still  answerable  for  gross 
negligence  on  his  part,  which  has 
occasioned  a  loss  of  property  such 
as  the  act  directs  to  be  insured, 
even  although  the  owner  has 
neglected  to  insure  it;  for  the 
protection  given  to  the  carrier  by 
the  act  is  substituted  for  the  pro- 
tection *  which  he  formerly  derived 
from  his  own  notice,  and  the 
former,   therefore,   will   not   now 


protect  him,  in  a  case  in  which 
the  latter  would  not  have  been 
allowed  to  do  so  in  consequence 
of  his  misconduct.  Owen  v.  Btar* 
nett,  4  Tyrwh.  142. 

With  respect  to  carriers  by 
water,  besides  the  exemptions  for 
which  they  stipulate  in  their 
charter-parties  and  bills  of  lading, 
(which  latter  always  contain  a 
clause  discharging  them  from 
liability  for  losses  occasioned  by 
'^  the  act  of  God,  the  king's  ene- 
mies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  what  na- 
ture and  kind  soever;"^  the  first  two 
of  which  exemptions  they  indeed 
enjoyed  at  common  law,  and  that 
from  loss  by  fire  under  26  Geo.  3, 
c.  86,  s.  2,)  they  are  further  pro- 
tected by  the  last-mentioned  sta- 
tute from  making  good  loss  or 
damage  to  any  gold,  silver,  dia- 
monds, watches,  jewels,  or  pre- 
cious stones,  sustained  by  any 
robbery,  embezzlement,  making 
away  or  secreting  thereof,  unless 
the  owner  or  shipper  has,  at  the 
time  of  shipping,  declared  the 
nature  and  value  thereof  in 
writing.  6  Geo.  4,  c.  155,  s.  53, 
exempts  them  from  liability  from 
damage  arising  from  the  want  of 
a  duly  qualified  pilot,  unless  in- 
curred by  their  own  refusal  or 
neglect  to  take  one  on  board ; 
and  sect.  55,  from  liability  for 
loss  incurred  through  the  default 
or  incompetency  of  a  licensed 
pilot.  Whore  their  common  law 
liabilitv  remains,  it  is  much  nar- 
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rowed  by  the  following  acts,  viz. 

7  Geo.  2f  c.  15,  which  exempts 
them  from  making  good  losses 
incurred  by  the  misconduct  of  the 
master  and  mariners,  without 
their  privity,  to  a  greater  extent 
than  the  value  of  the  ship  and 
freight  (see  Sutton  v.  Mitchell^  1  T. 
R.  18)  ;  26  Geo.  3,  cap.  86,  sec.  1, 
which  extends  the  above  enact- 
ment to  all  cases  of  loss  by  rob- 
bery by  whomsoever  committed, 
and  53  Geo.  3^  cap.  159,  which 
extends  it  to  all  cases  of  loss  occa- 
sioned without  their  default  or 
privity ;  but  this  act  does  not  ex- 
tend to  vessels  used  solely  in  rivers 
or  inland  navigations,  nor  to  any 
ship  not  duly  registered  according 
to  law;  nor  do  any  of  the  acts 
extend  to  lighters  and  gabberts. 
Hunter  v.  M'Gown,  1  Bligh,  573. 
It  should  also  be  observed  that 
the  benefit  of  the  three  last-men- 
tioned acts  extends  to  owners 
only,  not  to  masters,  and  that  the 
last  contains  an  express  clause 
against  relieving  the  master, 
though  he  may  happen  also  to 
be  a  part-owner.  See  Wilson  v. 
Dickson,  2  B.  &  A.  2. 

Where  goods  consigned  to  a 
vendee  are  lost  through  the  de- 
fault of  the  carrier,  the  consignee 
is  the  proper  person  to  sue,  for 
the  consignor  was  his  agent  to  re- 
tain the  carrier.     Dawes  v.  Peck, 

8  T.  R.  330 ;  Dutton  v.  Solomon- 
son,  3  B.  &  P.  582  ;  King  v.  Mere- 
dith, 2  Camp.  639  ;  Broum  v. 
Hodgson,  lb.  36.  But  it  is  other- 
wise whore  the  goods  were  sent 


merely  for  approval,  Swain  ¥• 
Shepherd,  1  M.  &  Rob.  224,  or 
the  consignee  is  the  agent  of  the 
consignor,  Sargent  v.  Morris^  3  B. 
&  A.  277,  or  the  carrier  has  oon- 
tracted  to  be  liable  to  the  oon- 
signor  in  consideration  of  the 
latter^s  becoming  responsible  for 
the  price  of  the  carriage.  Moore 
V.  Wilson,  1  T.  R.  659 ;  Davis  t. 
James,  5  Burr.  2680.  See  Free- 
man V.  Birch,  1  Nov.  &  M.  420. 

In  the  case  of  an  action  brought 
against  a  carrier,  it  is  sufficient 
primd  Jade  evidence  of  a  loss  bj 
his  negligence  to  show  that  the 
goods  never  reached  the  consignee. 
But  where  they  are  bailed  to  s 
booking-office  keeper  to  be  deli- 
vered to  a  carrier,  the  plaintiff 
must  show  by  direct  evidence, 
that  they  were  not  delivered  to 
one.  Gilbart  v.  Dale,  5  A.  &  EL 
540;  Griffith  v.  Lee,  1  T.  R. 
659.  With  regard  to  the  mode 
of  declaring  against  a  carrier,  for- 
merly, the  practice  was  to  set  out 
the  custom  of  the  realm ;  that  has 
been  discontinued,  because  the  cus- 
tom of  the  realm  being  the  law  of 
the  realm,  the  courts  take  notice 
of  it.  •  Afterwards  the  practice  be- 
came to  state  the  defendants  to  be 
common  carriers  for  hire,  totidem 
verbis;  that  was  however  departed 
from  to  some  extent  in  Brotherton 
V.  Wood,  3  B.  &.  B.  58,  and  still 
more  in  Pozzi  v.  Shipton,  8  A.  & 
E.  974,  where  a  declaration 
stating  that  the  plaintiff  delivered 
and  that  the  defendant  accepted 
the  goods  in  question,  to  be  car- 
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lied  for  reward  from  A.  to  B., 
was  held  suflSciently  upon  the  cus- 
tom of  the  reahn  to  warrant  a 
▼erdict  against  one  of  two  de- 
fendants, upon  evidence  of  his 
being  a  oonmion  carrier.  The 
ooort,  however,  doubted  whether 
it  would  have  been  good  on  spe- 
cial demurrer. 

The  sixth  and  hist  cbss  of  bail- 
mentfi  is  (according  to  Lord  HoU) 
numdatumj  or  a  delivery  of  goods 
to  somebody  who  is  to  carry  them, 
or  do  something  about  them, 
gratis.  And  this  might  have  been 
classed  under  the  same  head  with 
depositum.  For  as  the  keeping^ 
eanying^  and  working  upon  goods 
fir  hire  are  all  included,  both  by 
Lord  HoU  and  Sir  W.  Jones^  under 
the  same  head,  there  seems  no 
good  reason  why  the  keeping^  car- 
rying^ and  working  upon  them  gra- 
tmtoudy  should  not  have  been  so 
likewise.  Certain  it  is,  that  the 
liabilities  of  the  depositary  and  of 
the  mandatary  are  precisely  the 
same ;  both  (in  the  absence,  at 
least,  of  a  contract  in  special 
terms)  are  bound  to  sligld  dili- 
gencty  and  to  slight  diligence  only, 
and  liable  for  nothing  short  of 
gross  negligence^  the  reason  in  each 
case  being  the  same,  namely,  that 
neither  is  to  receive  any  reward 
for  his  services.  Accordingly, 
whenever  the  extent  of  a  man- 
datary's liability  is  discussed  we 
find  the  cases  respecting  that  of 
depositaries     cited,    and    relied 


upon,  and  so  vice  versa.  The 
cases  of  Beauchamp  v.  Powley^  1 
M.  &.  Rob.  38 ;  ShieOs  v.  Black- 
bumcy  1  H.  Bl.  158  ;  and  DartnaU 
V.  Howard^  4  B.  &  C.  345,  the 
facts  of  which  are  respectively 
stated  at  the  commencement  of 
this  note,  were  decisions  *  on  the 
responsibility  of  mandataries,  and 
from  those,  as  well  as  from  the 
general  principle,  it  appears  that 
such  bailees  are  liable  for  gross 
negligence^  and  for  that  only. 

From  the  above  cursory  view  of 
the  law  of  bailments,  it  will  be 
seen  that,  besides  the  six  classes, 
enumerated  by  Lord  HoU^  bailees 
may  be  distributed  into  three 
general  classes  varying  from  one 
another  in  their  degrees  of  respon- 
sibility. The  first  of  these  is, 
where  the  bailment  is «  for  the 
benefit  of  the  bailor  alone:  this 
includes  the  cases  of  mandataries 
and  deposits^  and  in  this  the  bailee 
is  Uable  only  for  gross  negligence. 
The  second  is,  where  the  bailment 
is  for  the  benefit  of  the  bailee 
alone  ;  this  comprises  hans^  and  in 
this  class  the  bailee  is  bound  to 
the  very  strictest  diligence.  The 
third  is,  where  the  bailment  is  for 
the  benefit  both  of  bailor  and 
bailee :  this  includes  locatio  reij 
vadium  and  locatio  operis^  and  in 
this  class  an  ordinary  and  average 
degree  of  diligence  is  sufficient  to 
exempt  the  bailee  from  respon- 
sibility. 
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TRINITY--^  ANNJE, 

[reported  lord  RAYMOND^  933*] 

A  man  who  has  a  right  to  vote  at  an  ekctionfor  members  of 

parliament  may  maintain  an  action  against  the  returning 

officer  for  refusing  to  admit  his  vote^  thoiigh  his  right  teas 

never  determined  in  parliamenty  and  though  the  persons  for 

(a)  S.  C.  Salk.        whom  he  offered  to  vote  ujere  elected  (a). 

1.0.  SSalk.  17. 

6  Mif  ^A  Buckinghamshire  to  wit,     Matthias  Ashby  complains  of 

Vid^\  hfo.      William   White,   Richard   Talbois,   William   Bell,    and 

Pirl.  Cos.  47.  , 

8  St.  Tr.  89.  Richard  Hejdon,  being  in  the  custody  of  the  marshal  of 
^Har  io  this  ^^^  Marshalsea  of  the  lord  the  king,  before  the  king  him- 
Qetianisthatof  g^jf  fo^  that,  to  wit.  That  whereaa  on  the  26th  day  of 

Perrinff  v.  '  '  '  ^  ^ 

Jiarris,2 Moo,  November,  in  the  12th  year  of  the  reign  of  the  lord  the 
wiainttan  DOW  king,  a  certain  writ  of  the  said  lord  the  now  king,  issued 
malkhu{r  ^^^  ^^  ^^^  Court  of  Chancery  of  him  the  said  lord  the  now 
omitiintj  a  pa-  king,  at  Westminster,  in  the  county  of  Middlesex,  directed 
name  from  the  to  the  then  sheriff  of  Buckinghamshire  aforesaid,  reciting 

^thetp^»unaiie  *^^^  ^^^  ^^^  ^^^^  *^®  ^'"g^  ^Y  ^^^  advice  and  assent  of  his 
to  obtain  a       counciI,  for  certain  arduous  and  urgent  businesses  concem- 

beer  licence*       ,  ,  ,  , 

ing  him  the  said  lord  the  king,  the  state,  and  the  defence 
of  his  realm  of  England,  and  of  the  church  of  England,  had 
ordained  his  certain  parliament  to  be  holden  at  his  city  of 
Westminster,  on  the  6th  day  of  February,  then  next  coming; 
and  there  with  the  prelates,  nobles,  and  peers  of  his  said 
kingdom,  to  have  discourse  and  treaty,  the  said  lord  the 
now  king  commanded  the  then  sheriff  of  Buckinghamshire, 
by  the  said  writ  firmly  enjoining,  that,  having  made  procla- 
mation in  his  next  said  county  court  after  the  receipt  of  the 
same  writ  to  be  holden,  of  the  day  and  place  aforesaid,  two 
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knights,  girded  wiih  swords,  the  most  fitting  and  discreet  of 
the  county  aforesaid,  and  of  every  city  of  that  county  two 
*  citizens,  and  of  eveiy  borough  two  burgesses  of  the  more 
discreet  and  most  sufficient,  should  be  freely  and  indiffer- 
ently chosen  by  those  whom  such  proclamation  should  con- 
cern, according  to  the  form  of  the  statute  thereupon  made 
and  proyidedy  and  the  names  of  the  said  knights,  citizens, 
and  burgesses,  so  to  be  chosen,  to  be  inserted  in  certain  in- 
dentures thereof,  to  be  made  between  him,  the  then  sheriff, 
and  those  who  should  be  concerned  at  such  election  (although 
such  persons  to  be  chosen  should  be  present  or  absent),  and 
should  cause  them  to  come  at  the  said  day  and  place;  so 
thai  they  the  said  knights,  citizens,  and  burgesses,  might 
severally  have  full  and  sufficient  power  for  themselves  and 
the  commonalty  of  the  county,  cities,  and  boroughs  afore- 
Slid,  to  do  and  consent  to  those  things  which  should  then 
happen  to  be  ordained  there  of  the  common  council  of  the 
isid  realm  of  him  the  said  lord  the  now  king  (by  God^s  as- 
sistance), upon  the  businesses  aforesaid ;  so  that  for  want  of 
SQch  power,  or  because  of  an  improvident  election  of  the 
knights,  dtizens,  and  burgesses  aforesaid,  the  said  busi- 
nesses might  not  in  any  wise  remain  undone ;  and  should 
certify^  without  delay,  that  election  made  in  the  full  county 
of  him  the  then  sheriff,  distinctly  and  openly,  under  his 
seal,  and  the  seals  of  those  who  should  be  concerned  at  that 
dection,  to  the  said  lord  the  now  king,  in  his  Chancery,  at 
the  said  day  and  place ;  sending  to  him  the  said  lord  the 
king,  the  counterpart  of  the  indenture  aforesaid,  sewed  to 
the  same  writ,  together  with  that  writ ;  which  said  writ, 
afterwards,  and  before  the  6th  day  of  February  in  the  writ 
aforesaid  mentioned,  to  wit^  on  the  29th  day  of  December, 
in  the  twelfth  year  abovesaid,  at  the  borough  of  Aylesbury, 
in  the  said  county  of  Bucks,  was  delivered  to  one  Robert 
Weedon,  Esq.,  then  sheriff  of  the  same  county  of  Bucks,  to 
be  executed  in  form  of  law  ;  by  virtue  of  which  said  writ, 
the  aforesaid  Robert  Weedon,  being  then  and  there  sheriff 
of  the  county  of  Bucks  aforesaid,  as  before  is  set  forth, 
afterwards  and  before  the  aforesaid  6th  day  of  February,  to 
wity  on  the  30th  day  of  December,  in  the  12th  year  above- 
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said,  at  the  borough  of  Aylesbury  aforesaid,  in  the  said 
county  of  Bucks,  made  his  certain  precept  in  writing,  under 
the  seal  of  him  the  said  Robert  Weedon,  of  his  otRoe  of 
sheriff  of  the  county  of  Bucks  aforesaid,  directed  to  the 
constables  of  the  borough  of  Aylesbury  aforesaid,  reciting 
*  the  day  and  place  of  the  parliament  aforesaid  to  be  holden^ 
thereby  requiring  them  and  giving  to  them  in  command, 
that  having  made  proclamation  within  the  borough  afore- 
said of  the  day  and  place  in  the  same  precept  recited,  they 
should  cause  to  be  freely  and  indifierently  chosen  two 
burgesses  of  that  borough,  of  the  more  discreet  and  mort 
sufficient,  by  those  whom  such  proclamation  should  concern, 
according  to  the  form  of  the  statutes  in  such  oases  made 
and  provided,  and  the  names  of  the  said  burgesses  so 
elected  (although  they  should  be  present  or  absent)  to  be 
inserted  in  certain  indentures  between  the  said  sheriff  and 
those  who  should  have  interest  in  such  election ;  and  that 
he  should  cause  them  to  come  at  the  day  and  place  in  the 
same  precept  recited,  so  that  the  said  burgesses  might  haye 
full  and  sufficient  power  for  themselves  and  the  commonalty 
of  the  borough  aforesaid,  to  do  and  consent  to  those  things 
which  'should  then  happen  to  be  ordained  there  of  the 
common  council  of  the  said  realm  (by  God'^s  assistanee) 
upon  the  business  aforesaid;  so  that  for  want  of  such 
power,  or  because  of  an  improvident  election  of  the  bor* 
gesses  aforesaid,  the  said  businesses  might  not  remain 
undone ;  and  that  they  should,  without  delay,  certify  the 
election  to  him  the  said  then  sheriff,  sending  to  the  same 
sheriff  the  counterpart  of  the  indenture  aforesaid  annexed 
to  the  said  precept,  that  he  the  said  sheriff  might  certify 
the  same  to  the  said  lord  the  king  in  his  Chancery  at  the 
day  and  place  aforesaid,  which  said  precept  afterwards  and 
before  the  said  6th  day  of  February,  to  wit^  on  the  same 
SOth  day  of  December  in  the  year  abovesaid,  at  the  borough 
of  Aylesbury  aforesaid,  in  the  said  county  of  Bucks,  was 
delivered  to  them  the  said  William  White,  Richard  Talbois, 
William  Bell,  and  Richard  Heydon,  then,  and  until  after 
the  return  of  the  same  writ,  being  constables  of  the  borough 
of  Aylesbury  aforesaid,  to  be  executed  in  form  of  law  ;  to 
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which  flaid  WiUiam  White,  Richard  Talbois,  WiUiam  BeU, 
and  Richard  Heydon,  by  reason  of  their  office  of  conetableB 
of  the  borough  aforesaid,  the  execution  of  that  precept  of 
ri^t  did  then  and  there  belong :  by  virtue  of  which  said 
precept,  and  by  force  of  the  writ  aforesaid,  they  the  said 
bofgOBBOfl  of  the  borough  of  Aylesbury,  being  in  that  behalf 
duly  forewarned,  afterwards  and  before  the  6th  day  of 
February,  to  wiij  on  the  6th  day  of  January  in  the  12th 
ysar  abovesaid,  at  the  *  borough  of  Aylesbury  aforesaid, 
before  them  the  said  William  White,  Richard  Talbois, 
William  Bell,  and  Richard  Heydon,  the  constables  afore- 
nid,  were  assembled  to  elect  two  burgesses  for  the  borough, 
aeecmding  to  the  exigency  of  the  writ  and  precept  aforesaid, 
and  during  that  assembly,  to  that  intention,  and  before 
SDoh  two  burgesses,  by  virtue  of  the  writ  and  precept  afore- 
said, were  elected,  to  wit^  on  the  day  and  year  last  above- 
aid,  at  the  borough  of  Aylesbury  aforesaid,  in  the  county 
aCoresaid,  he,  the  said  Matthias  Ashby,  then  and  there, 
being  a  burgess  and  an  inhabitant  of  the  borough  aforesaid, 
and  not  receiving  alms  there  or  any  where  else,  then  or 
before,  but  being  duly  qualified  and  entitled  to  give  his 
vote  for  the  choosing  of  two  burgesses  for  the  borough 
aforesaid,  according  to  the  exigency  of  the  writ  and  precept 
afinresud,  before  them  the  said  William  White,  Richard 
Taibois,  William   Bell,   and  Richard  Heydon,  the  four 
constables  of  that  borough,  to  whom  then  and  there  it  did 
duly  belong  to  take  and  allow  the  vote  of  him  the  said 
Matthias  Ashby,  of  and  in  the  premises,  was  ready  and 
dtt&red  to  give  his  vote  for  choosing  Thomas  Lee,  bart.  and 
Simon  Mayne,  esq.,  two  burgesses  for  that  parliament,  by 
virtue  and  according  to  the  exigency  of  the  writ  and  pre- 
cept aforesaid ;  and  the  vote  of  him,  the  said  Matthias, 
then  and  there  of  right  ought  to  have  been  admitted ;  and 
the  aforesaid  William  White,  Richard  Talbois,  William 
Bell,  and  Richard  Heydon,  so  being  then  and  there  con- 
stables of  the  borough  aforesaid,  were   then  and  there 
requested  to  receive  and  allow  the  vote  of  him  the  said 
Matthias  Ashby,  in  the  premises ;  nevertheless  they,  the 
said  William  White,  Richard  Talbois,  WiUiam  BeU,  and 
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Richard  Heydon,  being  then  and  there  constablies  of  the 
borough  aforesaid,  well  knowing  the  premises,  but  con- 
triving, and  fraudulently  and  maUcioualy  intending  ta 
damnify  him  the  said  Matthias  Ashby,  in  this  behalf,  and 
wholly  to  hinder  and  disappoint  him  of  his  privilege  of  and 
in  the  premises,  did  then  and  there  hinder  him,  the  said 
Matthias  Ashby,  to  give  his  vote  in  that  behalf,  and 
did  then  and  there  absolutely  refuse  to  permit  him,  the 
said  Matthias  Ashby,  to  give  his  vote  for  choosing  two 
burgesses  for  that  borough  to  the  'parliament  aforesaid, 
and  did  not  receive,  nor  did  they  allow  the  vote  of  him, 
the  said  Matthias  Ashby,  for  that  election :  and  two  bur- 
gesses of  *  that  borough  were  elected  for  the  parliament 
aforesaid  (he,  the  said  Matthias  Ashby,  being  excluded,  as 
before  is  set  forth)  without  any  vote  of  him  the  said  Mat- 
thias Ashby,  then  and  there,  by  virtue  of  the  writ,  and 
precept  aforesaid,  to  the  enervation  of  the  aforesaid  privi 
•lege  of  him  the  said  Matthias  Ashby,  of  and  in  the  premises 
aforesaid  :  whereupon  the  said  Matthias  Ashby  saith  that 
he  is  injured,  and  hath  sustained  damage  to  the  value  of 
^00/.,  and  thereupon  he  brings  suit,  &c.  Not  guilty* 
Verdict  for  the  plaintiff. 

Note. — Judgment  was  arrested  in  B.  R.  by  three  judges 
against  Holt.  But  on  the  14th  of  January,  1703,  this 
judgment  was  reversed  in  the  House  of  Lords,  and  judg- 
ment given  for  the  plaintiff  by  fifty  lords  against  sixteen. 

After  a  verdict  for  the  plaintiff  on  not  guilty  pleaded,  it 
was  moved  in  arrest  of  judgment  by  Serjeant  Whitaher^ 
that  this  action  was  not  maintainable.  And,  for  the  diffi- 
culty, it  was  ordered  to  stand  in  the  paper,  and  was  argued 
Trin.  1  Q.  Anne  by  Mr.  Weld  and  Mr.  Montague  for  the 
defendants,  and  this  term  judgment  was  given  against  ths 
plaintiff,  by  the  opinion  of  PoweU^  Powys^  and  GoukL, 
justices,  HoUi  chief  justice,  being  of  opinion  for  the  plaintiff. 

Gould^  J. — I  am  of  opinion,  that  judgment  ought  to  be 
given  in  this  case  for  the  defendants,  and  I  cannot  by  any 
means  be  reconciled  to  give  my  judgment  for  the  plaintiff^ 
for  there  are  no  foot-steps  to  warrant  such  an  opinion,  but 
only  a  single  case.     I  am  of  opinion,  that  this  action  is  not 
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mjuntainable  for  these  four  reasons :  first,  because  the 
defendants  are  judges  of  the  thing,  and  act  herein  as 
judges:  secondly,  because  it  is  a  parliamentary  matter, 
with  which  we  have  nothing  to  do :  thirdly,  the  plaintiff's 
pririlege  of  voting  is  not  a  matter  of  property  or  profit,  so 
that  the  hindrance  of  it  is  merely  damnum  sine  infuria : 
fourthly,  it  relates  to  the  public,  and  is  a  popular  offence. 

As  to  the  first,  the  king's  writ  constitutes  the  defendant 
a  judge  in  this  case,  and  gives  him  power  to  allow  or  dis- 
allow the  plaintiff's  vote.  For  this  reason  it  is,  that  no 
action  lies  against  a  sheriff  for  taking  insufficient  bail, 
because  he  is  the  judge  of  their  sufficiency.  So  is  the  case  of 
Medealfy.  Hodgson^  Hutt.  120,  and  their  sufficiency  is  not 
traversable,  1  Lev.  86,  Bentley  v.  Hore.  Upon  the  same 
the  resolution  of  the  court  is  founded  in  the  case  of 


Hammond  v.  Howell,  2  Mod.  218,  that  no  (a)  action  lies  *  (a)  VideL.ltMj, 
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against  a  man  for  what  he  does  as  a  judge.  9Hen.  6.  60,p.  9. 

2.  This  is  a  parliamentary  matter,  and  the  parliament  is 
to  judge  whether  the  plaintiff  had  a  right  of  electing  or 
■ot ;  for  it  may  be  a  dispute,  whether  the  right  of  election 
be  in  a  select  number,  or  in  the  populace;  and  tliis  is 
proper  for  the  parliament  to  determine,  and  not  for  us ; 
and  if  we  should  take  upon  us  to  determine,  that  ho  has  a 
ri^t  to  vote,  and  the  parliament  be  of  opinion  that  he  has 
none,  an  inconvenience  would  follow  from  contrary  judg- 
niCTts.     So  in  2  Vent.  37}  Onslow* s  case^  it  is  adjudged, 

that  no  (b)  action  lies  for  a  double  return  of  members  to  (6)  d.  cent. 
serve  in  parliament.  The  resolution  of  the  King^s  Bench 
in  the  case  of  Bamardiston  v.  Soame^  2  Lev.  114,  was  given 
on  this  particular  reason,  that  there  had  been  a  determina- 
ti<m  before  in  parliament  in  favour  of  the  plaintiff.  And 
Hale  said,  we  pursue  the  judgment  of  the  parliament ;  but 
the  i^ntiff  would  have  been  too  early,  if  he  had  come 
before ;  and  yet  that  judgment  was  reversed. 

3.  It  is  not  any  matter  of  profit,  either  in  prcBsenti  or  in 
fiditro.  To  raise  an  action  upon  the  case,  both  damage 
and  injury  must  concur,  as  is  the  case  of  19  Hen.  6.  44, 
dted  Hob.  267.  If  a  man  forge  a  bond  in  another's  name, 
no  action  upon  the  case  lies,  till  the  bond  bo  put  in  suit 

l2 
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against  the  party :  so  here,  it  may  be  this  refosal  of  the 
plaintiff's  vote  may  be  no  injuiy  to  him,  acoording  as  the 
parliament  shall  decide  the  matter ;  for  they  may  adjadge^ 
that  he  had  no  right  to  vote,  whereby  it  will  appear,  the 
plaintiff  was  mistaken  in  his  opinion  as  to  his  right  of 
election,  and  consequently  has  sustained  no  injury  by  the 
defendant's  denying  to  take  his  vote. 

4.  It  is  a  matter  which  relates  to  the  public,  and  is 

a  kind  of  popular  offence,  and  therefore  no  action  is  given 

to  the  party ;  for  by  the  same  reason  one  man  may  bring 

an  action,  a  hundred  may,  and  so  actions  infinite  for  one 

default ;   which  the  law  will  not  allow,  as  is  agreed  in 

WiUiants  case^  5  Co.  7S.  a.   and  104.  b.  BoulUnCs  cote. 

Perhaps,  in  this  case,  after  the  parliament  have  adjudged 

the  plaintiff  has  a  right  of  voting,  an  information  may  lie 

against  the  sheriff  for  his  refusal  to  receive  it.     So  the  case 

of  Ford  V.  Hoskins,  2  Cro.  368.     2  Brownl.  194.     Such  an 

action  as  this  was  never  brought  before,  and  therefore  shall 

*  be  taken  not  to  lie,  though  that  be  not  a  conclusive 

^  reason.    As  to  the  case  of  Sterling  v.  Turner^  2  Lev.  60. 

2  Vent.  50.  where  an  action  was  brought  by  the  plaintifl^ 

who   was    candidate  for  the  place  of  bridge-master  of 

London,  for  refusing  him  a  poll,  and  adjudged  maintain^ 

able,  there  is  a  loss  of  a  profitable  place.     So  the  case  of 

Herring  v.  Finch^  2  Lev.  250.  where  the  plaintiff  brought 

an  action  on  the  case  against  the  defendant,  for  that  the 

plaintiff  being  a  freeman,  who  had  a  voice  in  the  electi(m 

of  mayor,  the  defendant  being  the  present  mayor  refused 

to  admit  his  voice ;  in  that  case  the  defendant  is  guilty  of 

a  breach  of  his  faith :  and  in  both  these  cases  the  plaintiff 

has  no  other  remedy,  either  in  parliament  or  any  where 

else,  as  the  plaintiff  in  our  case  has.    So  that  I  am  of 

opinion,  that  judgment  ought  to  be  given  for  the  defendant 

upon  the  merits.      But  upon  this  declaration  the  plaintiff 

cannot  maintain  any  action,  for  the  plaintiff  does  not  allege 

in  his  count,  that  the  two  burgesses  elected  were  returned, 

and  if  they  were  never  returned,  tiiere  is  no  damage  to  the 

plaintiff.     See  2  Bulstr.  265.     But  I  do  not  rely  upon 

this  fault  in  the  declaration. 
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Paioyi,  J. — I  am  of  the  same  opinion,  that  no  action 
liee  againat  the  defendant,  1.  Because  the  defendant  aa 
bafliff  ia  quasi  a  judge,  and  has  a  distinguishing  power 
either  to  receive  or  refuse  the  votes  of  such  as  come  to 
vote,  and  does  preside  in  this  afiSftir  at  the  time  of  election : 
tkoogh  his  determination  be  not  conclusive,  but  subject  to 
the  judgment  of  the  parliament,  where  the  plaintiff  must 
take  his  r^nedy. 

2.  If  the  defendant  misbehave  himself  in  his  office  by 
■iking  a  false  or  double  return,  an  action  lies  against  him 
far  it  <Mi  the  late  statute,  7  &  8  W.  3.  c.  7,  and  therein  all 
tUi  matter  of  refusing  the  plaintiff's  vote  is  comprised,  and 
all  the  special  matter  is  scanned  in  that  action.  And  if 
JOQ  allow  the  plaintiff  to  maintain  an  action  for  this  matter, 
then  every  elector  may  bring  his  action,  and  so  the  officer 
ihall  be  loaded  with  a  number  of  actions,  that  may  ruin 
kill ;  and  he  may  follow  one  law  suit,  though  he  may  not 
he  able  to  follow  many.  These  actions  proceed  from  heat, 
I  will  not  call  it  revenge ;  and  it  is  not  like  splitting  of 
letiona,  scilicet,  of  one  cause  of  action  into  many,  but  the 
eanses  of  action  are  several,  and  the  court  cannot  unite 
them,  but  *  A.,  B.,  C,  D.,  E.,  and  a  hundred  more,  may  at 
this  rate  bring  actions. 

3.  There  is  a  vast  intricacy  in  determining  the  right  of 
doctors,  and  there  is  a  variety,  and  a  different  manner  and 
right  of  election  in  every  borough  almost.  As  in  ^some 
boroughs  every  potwaller  has  a  right  to  vote,  in  some  resi- 
dents only  vote,  and  in  others  the  outlying  burgesses  that 
he  a  hundred  miles  off;  nay,  I  know  Ludlow  a  borough, 
where  all  the  burgesses'  daughters^  husbands  have  a  right 
to  vote.  But  now  all  this  matter  is  comprised  in  an  action 
agunst  the  officer  fgr  a  false  return.  But  it  is  objected, 
that  by  the  law  of  England  every  one  who  suffers  a  wrong 
bis  a  remedy  ;  and  here  is  a  privilege  lost,  and  shall  not 
the  plaintiff  have  a  remedy  I  To  that  I  answer,  first,  it  is 
not  an  injury,  properly  speaking ;  it  is  not  damnum,  for  the 
pfauntiff  does  not  lose  his  privilege  by  this  refusal,  for  when 
the  matter  comes  before  the  committee  of  elections,  the 
pbuntiff ''s  vote  will  be  allowed  as  a  good  vote  ;  and  so  in 
an  action  upon  the  case  by  one  of  the  candidates  for  a  false 
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return,  this  tender  of  his  vote  by  the  plaintiff  shall  be 
allowed  as  much  as  if  it  had  been  given  aotjially  and 
received.  And  if  this  refusal  of  the  plaintiff ''s  vote  be  an 
injury,  it  is  of  so  small  and  little  consideration  in  the  law, 
that  no  action  will  lie  for  it ;  it  is  one  of  those  things 
within  the  maxim,  de  minimis  rum  curat  lex.  In  the  case  of 
Ford  V.  Hoskins,  2  Cro.  368.  Mod.  833.  2  Bulstr.  336. 
1  Roll.  Rep.  125,  where  an  action  is  brought  against  the 
lord  of  a  copyhold  manor,  for  refusing  to  accept  one  named 
as  successor  for  life  by  the  preceding  tenant  for  life,  accord- 
ing to  the  custom,  there  the  plaintiff  sufibrs  an  injury,  and 
yet  it  is  adjudged  that  no  action  lies.  The  late  statute 
7  &  8  W.  3,  c.  7,  gives  an  action  against  the  officer  for  a 
misfeasance  to  the  party  grieved,  i.  e.  to  the  candidate, 
who  is  to  have  his  vote ;  so  that  by  the  judgment  of  the 
parliament  he  cannot  have  any  action.  Before  the  statate 
of  23  Hen.  6,  no  (b)  action  lay  for  the  candidate,  who 


(6)  p.  com.  the  party  aggrieved,  against  the  officer,  for  a  false  return, 
because  it  related  to  parliamentary  matters,  as  is  adjudged 
3  Lev.  29,  30.  Onslow  v.  Raply^  and  yet  he  had  an  injury ; 

(0)  D.  cont.       and  till  the  7  &  8  W.  3,  no  (c)  action  lay  for  the  candidate 

1   \V"1      197  '  \  X  ^ 

against  the  officer  for  a  double  return,  as  is  adjudged  in 
the  same  *  case,  3  Lev.  29.  2  Ventr.  37.  and  yet  he  suffered 
an  injury  thereby ;  d  fortiori  no  action  shaU  lie  for  the 
plaintiff  in  this  case. 

4.  .This  action  is  not  maintainable  for  another  reason, 
which  I  think  is  a  weighty  one,  viz.  this  action  is  prinuB 
impressionis  ;  never  the  like  action  was  brought  before,  and 

{d)  Vide  Co.  therefore  as  (d)  Littleton,  s.  108.  uses  it  to  prove  that  no 
13.  Ed.  0.2.  action  lay  on  the  statute  of  Merton,  20  Hen.  S.  c.  6.  a 
parentes  conquerantur^  for  if  it  had  lain,  it  would  have  some- 
times been  put  in  use :  so  here.  So  in  the  case  of  Lord 
SayandSeah  v.  Stephens^  Cro.  142.  for  the  law  is  not  apt  to 
catch  at  actions.  It  is  agreed  by  the  consent  of  all  ages, 
{e)  D.  Cont.  that  uo  {e)  action  lay  at  common  law  against  the  officer  for 
a  double  return ;  and  yet  in  one  year,  viz.  1641,  there  were 
no  less  than  seventy  double  returns,  and  yet  they  made  no 
act  to  help  it,  though  the  parliament  could  not  be  mis- 
conusant  of  the  matter. 

5.  Another  reason  against  the  action  is,  that  the  deter* 
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miiuition  of  tluB  matter  ie  particularly  reserved  to  the  parlia- 
ment, as  a  matter  properly  conufiable  by  them;  and  to  them 
it  belongs  to  determine  the  fundamental  rights  of  their 
hooee,  and  of  the  constituent  parts  of  it,  the  members ;  and 
the  courts  of  Westminster  shall  not  tell  them  who  shall  sit 
there.     Besides  we  are  not  acquainted  with  the  learning  of 
dections ;  and  there  is  a  particular  cunning  in  it  not  known 
to  us,  nor  do  we  go  by  the  same  rules,  and  they  often  deter- 
■une  contrary  to  our  opinion  without  doors.     The  late 
statute,  which  enacts  that  the  last  determination  of  the 
house  as  to  the  right  of  election  shall  be  a  rule  to  the  judges 
in  the  trial  of  any  cause,  is  a  declaration  of  their  power;  and 
the  paths  the  judges  are  to  walk  in  are  chalked  out  to  thom, 
10  that  they  are  not  left  to  use  their  own  judgment ;  but 
the  determination  of  the  house  is  to  be  the  rule  of  law  to  us, 
iod  we  are  not  to  examine  beyond  that.     Suppose  in  this 
action  we  should  adjudge  one  way,  and  after  in  parliament 
it  diould  be  determined  another  way  ;  or  suppose  a  judge 
rf  msi  prius,  before  whom  the  cause  comes  to  be  tried, 
thoold  say,  ^^  I  am  not  bound  by  the  rule  of  the  last  deter- 
mination in  parliament  in  this  action,  for  this  is  another 
iort  of  action,  not  within  the  meaning  of  the  statute ;  ''^ 
these  things  would  be  of  ill  consequence. 

6.  Another  reason  against  this  action  is,  that  if  we  should 
*  allow  this  action  to  lie  for  the  plaintiff,  a  fortiori  we  must 
allow  an  action  to  be  maintainable  for  the  candidates  against 
the  defendant  for  the  same  refusal ;  for  the  candidates  have 
both  dammtm  et  injuriam,  and  are  the  parties  aggrieved ; 
and  if  we  should  allow  that,  we  shall  multiply  actions  upon 
the  officers,  at  the  suit  of  the  candidates,  and  every  parti- 
cular elector  too ;  so  that  men  will  be  thereby  deterred  from 
venturing  to  act  in  such  offices,  when  the  acting  therein 
becomes  so  perilous  to  them  and  their  families.  I  will  not 
insist  upon  the  exceptions  to  the  declaration,  but  give  my 
opinion  upon  the  merits.  I  think  there  is  a  sufficient  alle- 
gation in  the  count  of  the  return  of  the  election,  especially 
after  a  verdict.  Nor  shall  1  insist  that  it  does  not  appear 
in  the  declaration  how  near  the  party  was  to  be  chosen ;  nor 
that  this  action  is  brought  merely  for  a  possibility;  for  this 
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is  an  action  for  a  personal  injury ;  and  the  plaintiff  might 
give  his  vote  for  which  he  pleased,  either  the  candidate  that 
had  fewer  or  more  voices ;  or  he  might  give  his  vote  for 
one  who  had  no  other  burgess's  voice  but  the  plaintiff^s 
own ;  for  the  plaintiff,  in  those  cases,  is  deprived  as  much  of 
his  privilege  as  if  the  person  for  whom  he  voted  wa«  nearest 
to  be  chosen.   But  it  has  been  objected,  that  the  defendant 
should  not  have  absolutely  refused  to  receive  the  plaintiffii 
vote,  but  should  have  reserved  it  for  scrutiny,  and  should 
have  admitted  it  de  bene  esse.     To  that  I  answer :  he  might 
indeed  have  done  so ;  but  he  was  not  obliged  to  do  it, 
for  the  officer  is  supposed  to  know  every  man^s  right  and 
pretence  of  election,  and  commonly  the  weaker  party  are 
for  bringing  in  new  votes,  and  devising  new  contrivances ; 
but  the  officer  ought  to  disallow  them  at  first,  and  not  to 
give  so  much  countenance  to  such  a  practice  as  to  reserve 
it  for  a  scrutiny.     As  here  in  Westminster-haU,  when  s 
matter  of  law  comes  before  us,  if  it  be  a  clear  case,  we  may 
give  judgment  in  it  on  the  first  argument,  and  it  will  be  s 
good  judgment,  although  it  be  usual  to  hear  several  argu- 
ments.    The  objection  of  weight  is  the  resolution  between 
Sterling  and  Turner^  2  Lev.  50.    Hale  said  that  it  was  a  good 
precedent:  and  the  case  of  Herring  and  Finck^  2  Lev.  250) 
though  as  to  that  case  it  was  not  adjudged  upon  the  matter 
of  law,  but  went  off  upon  a  point  of  evidence,  yet  I  will 
admit  the  action  to  lie  for  the  plaintiff  in  those  cases,  but 
they  do  not  at  all  relate  to  the  parliament,  but  are  matters 
of  custom  merely  relating  to  the  government  of  the  city, 
*  and  are  properly  determinable  at  common  law.     And 
although  it  may  be  said,  that  this  case  also  relates  to  the 
government  'of  the  town,  so  does  a  public  nuisance  in  a 
highway ;  but  if  a  particular  person  receive  an  injury,  he 
may  have  his  action ;  but  that  does  not  relate  to  the  parlia- 
ment as  this  matter  does  ;  and  the  whole  case  here  turns 
upon  that,  viz.  its  being  a  parliamentary  matter.     If  we 
should  admit  this  action  to  lie,  we  shall  have  work  enough 
in  Westminster-hall,  brought  in  by  a  side-wind ;  nay,  so 
much,  that  we  shall  even  be  glad  to  petition  the  parliament 
to  take  this  power  away  from  us.     Besides,  the  judgment 
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here  caonot  be  called  properly  a  determination ;  it  will  only 
be  a  litigation ;  for  our  judgment  cannot  be  cited  as  an 
anthority  in  parliament,  nor  will  the  parliament  mind  it,  or 
be  bonnd  up  by  it,  for  they  (a)  themselves  are  not  bound  (a)  rid^2G.2. 
efen  by  their  own  determination,   but  may  determine  i'  Doagi.  on 
ooDtrary  to  it,  though  that  be  a  rule  upon  the  courts  of  ^<«^^»»  *^- 
WestnuDster.     But  it  has  been  objected,  that  this  is  no 
determination  of  the  election  in  this  judgment,  but  only  of 
a  paiticiilar  injury.    To  that  I  answer.  It  will  be  in  conse- 
qnenoe  of  a  determination  of  the  election ;  for  if  the  plain- 
tiff had  a  right  to  vote,  then  this  action  is  maintainable ;  if 
he  has  no  right,  then  he  can  have  no  action ;  and  by  con- 
wqaenoe,  twenty  others  may  have  a  right  to  vote,  and  the 
dection  may  turn  upon  this  single  vote;   and  his  right 
of  voting  is  as  much  parliamentary  as  the  whole  election, 
and  may  as  much  entangle  the  case.    It  is  said  in  Onsloto^s 
autf  2  Vent.  37,  that  the  courts  at  Westminster  must  not 
enlarge  their  jurisdiction  in  these  matters,  further  than 
the  statute  gives  them ;  and  indeed  it  is  a  happiness  to  ub, 
that  we  are  so  far  disengaged  from  the  heats  which  attend 
deetions.    Our  business  is,  to  determine  of  meum  and  tuum^ 
where  the  heats  do  not  run  so  high  as  in  things  belonging 
to  the  legislature :  therefore,  this  being  an  unprecedented 
case,  I  shall   conclude  with  a  saying  of  my  lord  Cokej 
i  Bulst.  338  :    Omnis  innavatio  plus  novitate  perturbat  quam 
MtilUaie  prodest. 

Powelly  J. — I  am  of  the  same  opinion,  that  the  judg* 
ment  ought  to  be  arrested.  As  to  the  novelty  of  this 
action,  I  think  it  no  argument  against  the  action ;  for  there 
have  been  actions  on  the  case  brought  that  had  never  been 
brought  before,  but  had  their  beginning  of  late  years ;  and 
*  we  must  judge  upon  the  same  reason  as  other  cases  have 
been  determined  by.  I  do  not  agree  with  my  brothers 
upon  their  first  reason,  that  the  defendant  is  a  judge.  I 
do  not  understand  what  my  brother  Powys  means  by  saying 
he  is  quasi  a  judge :  surely  he  must  be  a  judge  or  no  judge. 
The  bailiff  is  not  a  judge,  but  only  an  officer  or  minister  to 
execute  the  precept.  But  I  agree  with  them  in  their  other 
reasons  to  give  judgment  against  the  plaintiff;  and  chiefly, 
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because  in  this  action  there  does  not  appear  such  an  injury 
or  damage  as  is  necessary  to  maintain  an  action  on  the  case. 
An  injury  must  have  relation  to  some  privilege  the  party 
has.  The  case  of  Turner  and  Sterling^  2  Lev.  50,  is 
adjudged  upon  a  particular  reason  ;  for  the  defendant,  by 
refusing  him  the  poll,  deprived  him  of  the  means  of  know- 
ing whether  he  had  a  right  or  not.  If  cestuy  que  use  desires 
the  feoffees  to  make  a  feoffment  over  to  another,  and  they 
refuse,  no  action  upon  the  case  lies  against  them  for  this 
refusal.  And  in  the  case  of  Ford  against  Hosknu,  2 
Bulstr.  337,  2  Cro.  368,  it  is  resolved,  that  no  action  lied 
for  the  nominee  against  the  lord,  for  refusing  to  keep  a 
t  But  he  niaj  court,  and  to  admit  him  -f- ;  yet  this  is  a  hard  case»  for  the 
niM».    Her  V.    party  is  thereby  deprived  of  the  means  of  coming  to  his 

Mai^{l/'  "gl^*-  S^*  **^*  ^^  ^**®"  fr^™  ^^^  ^^ase  of  Sterlinff  v. 
Hendon,  2  TuTTier  ;  for  the  party  hath  a  known  remedy  in  chancery^ 
jiexv.Coffffan,  to  compcl  the  lord  to  hold  a  court  and  admit  him,  but  the 
AfnTwmaythe  Other  hath  uo  remedy  agaiust  the  mayor  but  an  action. 
^m'  t  ^"'/'  Here  is  no  injury  to  the  plaintiff;  for  though  he  has 
Brewers*  Co.  alleged,  in  his  declaration,  that  he  had  a  right  to  vote,  and 
tbotiVti,  in  Reje  was  hindered  of  it  by  the  defendant,  yet  that  does  not  give 
2  t'^r^io;  it  ^™  *  right,  unless  the  finding  thereof  by  the  jury  do  confer 
had  been  held     gQ^h  rieht ;  but  that  canuot  be  so,  for  the  jury  cannot  judire 

othcrwifcc.    But  .        ,       /.         .  ,  .      .  .    , 

where  tiic  hrir's  of  this  right  m  the  first  instance,  because  it  is  a  right  pro- 
bUrred  by  Ta^c  po^Iy  detenuinable  in  parliament.  The  parliament  have  a 
of  time,  a  man-  peculiar  riffht  to  examiuo  the  due  election  of  their  members, 

damue  will  not  , 

be  granted  to      which  is  to  determine  whether  they  are  elected  by  proper 
he  may  bring      clectors,  suoh  as  havc  a  right  to  elect ;  for  the  right  of 
oit'"i!'l.'^'*"  voting  is  the  great  difficulty  in  the  determination  of  the  due 
AgartUky,  5     election,  and  belongs  to  the  parliament  to  decide.     But  it 
is  objected,  admitting  the  plaintiff  had  a  right  to  vote,  and 
was  deprived  of  it,  shall  he  have  no  remedy  \    To  that  I 
answer,  he  shall  have  a  remedy  in  proper  time ;  but  the 
plaintiff  here  comes  too  soon  ;  he  shall  have  a  remedy  by 
*  action  after  the  parliament  have  determined  that  he  had  a 
right,  but  not  before.     This  is  not  such  a  right,  the  depri- 
vation whereof  will  make  an  injury,  till  it  be  determined  in 
parliament.     But  the  plaintiff  has  a  proper  remedy,  by 
petition  to  the  parliament  setting  forth  his  case ;  and  after 
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the  parliament  have  adjudged  that  he  had  a  right  of  votings 

he  shall  have  an  action  at  law  to  recover  damages,  when  his 

right  is  80  fixed  and  settled.     The  opinion  of  my  lord 

Hobart  in  the  case  of  Sir  JViliicmi  Elvis  and  the  archbishop 

of  Yorky  Hob.  317,  318,  and  the  reason  of  that  opinion, 

comes  very  near  to  the  present  case ;  That  if  the  church  be 

litigious,  and  two  clerks  be  presented  to  the  ordinary,  and 

he  award  9k  jure  pair onatus  "f*  to  inquire  which  patron  has  the  t  Seethe  nature 

right,  and  the  inquest  find  for  one,  and  yet  the  ordinary  tog  explained,  8 

receive  the  derk  of  the  other,  contrary  to  the  finding  of  the  ^^  ^**"°*-  ^*^- 

jury,  in  that  case  if  the  other  patron  bring  his  quart  impedit 

against  the  usurper  and  his  incumbent,  not  naming  the 

biahop,  and  proves  his  title,  he  may  afterwards  have  an 

action  upon  the  case  against  the  ordinary,  for  that  wilful 

wrong,  delay,  and  trouble,  that  he  hath  put  him  to  ;  and  he 

ihall  recover  costs  and  damages,  not  in  respect  of  the  value 

iX  the  church  (for  there  are  no  damages  for  that  by  the 

eommon  law,  but  by  West.  2,  13  Edw.  1.  st.  1.  c.  5.  s.  3), 

but  for  the  other  respects  before  mentioned.     But  if  he 

name  the  ordinary  in  the  quare  impedit^  he  can  have  no 

oUier  action  of  the  case  ;  neither  shall  he  have  such  action 

irpon  the  case  before  he  hath  tried  his  title  in  a  proper 

aetion,  and  against  the  proper  parties.     So  that  in  that 

case,  though  the  patron'^s  right,  being  found  by  the  jury  on 

ihejure  patronatuSy  is  in  some  measure  determined,  yet  he 

shall  not  maintain  an  action  upon  the  case  against  the 

ordinary,  but  he  must  first  prove  his  title  in  a  proper 

manner  by  a  quare  impedit,  and  thereby  prove  the  ordinary 

a  disturber ;   and  after  that  he  may  bring  his  action  on 

the  case,  against  the  ordinary  for  his  damages.     Where 

the  party  has  no  possibility  of  settling  his  right,  as  in 

the  case  of  Sterling  and  Turner,  there  he  shall  maintain  his 

action  for  the  disturbance  before  his  right  be  settled  ;  but 

where  he  has  a  proper  method,  as  in  our  case,  he  shall  not 

maintain  an  action  till  his  right  be  determined ;  and  the 

reason  of  this  difference  is  very  strong,  because  of  the 

inconveniences  of  contrary  determinations  upon  the  several 

*  actions,  or  of  the  different  judgments  by  the  House  of 

Commons,  and  the  judges  at  common  law :  for  the  house 
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3UT  ue  if  opinicHi  that  the  plamtiffhia  » i^fat  to  vote,  and 
vet  tbe  ]iid0°»  msT  be  of  opinioo  iip<w  the  action  that 
he  iiadi  none,  and  .nre  jodgment  against  him ;  and  ereo 
:hond»  iie  iuw  a  nefac  be  wQl  have  no  remedy;  et  i 
OHUTM.  Bnc  diia  dilfei^ice  of  opimoos  will  be  prevented 
br  sica  preriDna  appiicasiiiiL  Co  tiie  house  bef«»e  any  aotioo 
biTWKiu-  BaMidesL  in  dua  case,  heie  is  not  a  damage  upon 
vnicB  chia  amon  is  maintainabt :  far,  to  ii*»iii*«tn  «n  action 
■jpun  die  i3we.  dia«  moR  be  ehher  a  real  damage,  <v  a 
MBibuicT  (if  a  jxal  damaee.  and  boC  menh-  a  damage  id 
■jpinioB.  'IT  ixuBei^i^Bce  of  bv.  Fijr  a  poanbihtj'  of  a 
jamaob  laananjaa  npaaifae  aa&Kea  fw  the  owner  of  all 
aOLteiiianrkeK.rbragt.uinranewnagfafeTlMi:  and  yet 
wcsaoa  dK  istde  dnfi  cook  to  At  cad  Bovkct  wgfat  not  be 
wM.  mi  w  no  ail  line ;  and  eonsetiaeDLiTaa  real  damage, 
but  dwrt>  »  a  puoHbility  of  damage.  Bm  JL^mr  tame  there 
i»  iHt  [MNMibUicT  of  a  damage.  It  is  laid  in  -an  dedaration, 
ilui  ihv>  dfKrndant  obstructed  him  from  pn^  his  vote ; 
but  that  i»  too  general,  witliout  showing  the  ■innri  how 
hw  i.>b»truot«d  him,  as  that  tlio  defendant  kffH  bom  oat  of 
tho  uaual  (ilace  where  tlio  votes  ore  taken.  The  plaintiff 
•tiuwa  no  damage  in  hin  count,  and  the  rexdiet  will  not 
jiu|tj>lv  it,  for  the  plaintiff'  ought  alwayn  to  allege  a  damage, 
iw  ill  an  action  upon  tliu  vaan  brought  against  the  lessee  by 
Itiiii  in  tlic  re\-er&ion,  for  ruriisiiig  to  pcirmit  him  to  enter 
to  view  waste,  it  would  not  bu  sufficient  to  allege  thus 
jftruerally,  that  tho  dufendiuit  obstructed  him,  &c.  It  is 
Uid  here,  that  the  dofondauts  ijimm  the  pIiuntifF  od  tu^ni' 
f/iam  ttium  dare  obttruTtruHt,  ttjmtitut  reaaaverunt :  I  do  not 
know  what  tliat  means  in  this  case.  Indeed,  it  is  a  sufficient 
d*!W.Tiption  of  a  disseisin  of  a  ront  seek ;  but  if  the  plaintiff 
(;iv<!H  his  vote  for  a  candidate,  ttist  is  as  effectual  as  if  the 
»>ffic*:r  writ  it  down,  for  it  is  liis  vote  by  the  giving  of  it,  and 
thft  officer  cannot  hinder  liim  of  it,  and  on  a  poll  it  will  be  a 
KOfid  vote,  and  must  bo  allowed,  and  so  there  is  no  wrong 
Afifif.  to  the  plaintiff,  for  liis  voto  was  a  good  vote  notwitb- 
■UfiHio^  what  tho  defondant  did.  Besides,  the  plaintiff  ou 
Di>  profit  of  liis  vote ;  and  it  is  like  the  case  of  a  jKon 
tmftdi/,  in  which  the  plaintiff  at  common  law  reoovered  no 
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damageB,  because  he  ought  not  to  sell  the  presentation,  and 
*  so  could  make  no  profit  of  it.     So  here,  for  it  would  be 
criminal  for  the  plaintiff  to  sell  his  vote.     Perhaps  the 
putting  the  plaintiff  to  trouble  and  charge,  to  maintain  and 
Tindicate  his  right  of  voting,  might  be  sufficient  damage  to 
maintain  an  action  on  the  case  ;  but  as  our  case  is,  I  cannot 
tee  that  the  plaintiff  has  received  any  damage.     Great 
inconveniences  do  attend  the  allowance  of  this  action,  as 
my  brothers  have  said ;  as  that  it  will  occasion  multiplicity 
of  actions,  and  for  that  reason  it  is,  that  the  law  gives  no 
action  to  a  private  person  for  a  pubhc  nuisance,  for  there  is 
a  remedy  by  indictment  to  redress  it.     So  here  the  plaintiff 
has  a  remedy  in  parliament.    As  to  the  case  of  Weu&wry 
V.  Powellf  Go.  Lit.  50.  a,  where  the  inhabitants  of  South- 
wark  had  a  watering-place  for  their  cattle  by  custom,  which 
was  stopped  up>  there  any  inhabitant  might  have  an  action, 
lecause  there  was  no  other  remedy  by  presentment  or  the 
like;  but  if  it  had  been  a  nuisance  presentable,  no  (a)  (a) Fu/e L.IU7. 
action  would  have  lain.     So  in  the  case  of  Sterling  and 
Ticmer,  the  party  had  no  other  remedy.     So  in  the  case  of 
Merring  and  Finchj  which  is  a  strong  case ;  and  I  do  not 
Inow  whether  an  action  will  lie  in  that  case,  for  refusing 
^  admit  his  voice  to  the  election  of  a  mayor ;  but  there 
^the  plaintiff  has  no  other  remedy,  nor  other  way  to  settle 
liis  right.     If  we  should  adjudge  that  this  action  lies,  it 
iriU  be  dangerous  to  execute  any  office  of  this  nature,  and 
will  deter  men  from  undertaking  public  offices,  which  will 
be  a  thing  of  ill  consequence.     I  am  of  opinion  upon  the 
whole  matter,  that  after  a  determination  in  the  parliament 
for  the  plaintiff^s  right,  the  trouble  and  charge  of  vindicat- 
ing it  will  maintain  an  action,  but  in  this  case  no  action 
liea,  and  therefore  the  judgment  ought  to  be  arrested. 

Hiofr,  Chief  Justice. — The  single  question  in  this  case  is. 
Whether,  if  a  free  burgess  of  a  corporation,  who  has  an 
undoubted  right  to  give  his  vote  in  the  election  of  a  burgess 
to  serve  in  parliament,  be  refused  and  hindered  to  give  it 
by  the  officer,  if  an  action  on  the  case  ^ill  lie  against  such 
officer! 
I  am  of  opinion  that  judgment  ought  to  be  given  in  this 
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case  for  the  plaintiff.    My  brothers  differ  from  me  in 
opinion ;  and  they  all  differ  from  one  another  in  the  reasoiiB 
of  their  opinion ;    but  notwithstanding  their  opinion,  I 
think  the  plaintiff  ought  to  recover,  and  that  this  action  is 
well  maintainable  *  and  ought  to  lie.     I  will  consider  their 
reasons.     My  brother  Gould  thinks  no  action  will  lie  against 
the  defendant,  because,  as  he  says,  he  is  a  judge;   my 
brother  Pouys  indeed  says,  he  is  no  judge,  but  quan  a 
judge;    but  my  brother  Powell  is  of  opinion,  that  the 
defendant  neither  is  a  judge,  nor  any  thing  like  a  judge, 
and  that  is  true :  for  the  defendant  is  only  an  officer  to 
execute  the  precept,  i,  e.  only  to  give  notice  to  the  electors 
of  the  time  and  place  of  election,  and  to  assemble  them 
together  in  order  to  elect,  and  upon  the  conclusion  to  cast 
up  the  poll,  and  declare  which  candidate  has  the  majority* 
But  to  proceed,  I  will  do  these  two  things :  First,  I  will 
maintain  that  the  plaintiff  has  a  right  and  privilege  to  give 
his  vote :  Secondly,  in  consequence  thereof,  that  if  he  be 
hindered  in  the  enjoyment  or  exercise  of  that  right,  the  law 
gives  him  an  action  against  the  disturber,  and  that  this  is 
the  proper  action  given  by  the  law. 

I  did  not  at  first  think  it  would  be  any  difficulty  to  prove 
that  the  plaintiff  has  a  right  to  vote,  nor  necessary  to 
maintain  it,  but  from  what  my  brothers  have  said  in  their 
arguments  I  find  it  will  be  necessary  to  prove  it.  It  is  not 
to  be  doubted,  but  that  the  Commons  of  England  have  a 
great  and  considerable  right  in  the  government,  and  a  share 
in  the  legislative,  without  whom  no  law  passes ;  but  because 
of  their  vast  numbers  this  right  is  not  exercisoable  by  them 
in  their  proper  persons,  and  therefore  by  the  constitution  of 
England^  it  has  been  directed,  that  it  should  be  exercised  by 
representatives,  chosen  by  and  out  of  themselves,  who  have 
the  whole  right  of  all  the  Commons  of  England  vested  in 
them  :  and  this  representation  is  exercised  in  three  different 
qualities,  either  as  knights  of  shires,  citizens  of  cities,  or 
burgesses  of  boroughs ;  and  those  are  the  persons  qualified 
to  represent  all  the  Commons  of  England.  The  election  of 
knights  belongs  to  the  freeholders  of  the  counties,  and  it  is 
ail  original  right  vested  in  and  inseparable  from  the  firee- 
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hold,  and  can  no  more  bo  severed  from  their  freehold,  than 
the  freehold  itself  can  bo  taken  away.     Before  the  statute 
of  8  Hen.  6.  c  7.  any  man  that  had  a  freehold,  though 
never  so  small,  had  a  right  of  voting,  but  by  that  statute 
the  right  of  election  is  confined  to  such  persons  as  have 
lands  or  tenements  to  the  yearly  value  of  forty  shillings  at 
least,  because  as  the  statute  says,  of  the  tumults  and 
disorders  which  happened  *  at  elections,  by  the  excessive 
and  outrageous  number  of  electors  ;  but  still  the  right  of 
election  is  as  an  original  right,  incident  to,  and  inseparable 
Irom  the  freehold.     As  for  citizens  and  burgesses,  they 
depend  on  the  same  right  as  the  knights  of  shires,  and 
differ  only  as  to  the  tenure,  but  the  right  and  manner  of 
^heir  election  is  on  the  same  foundation.     Now,  boroughs 
mxe  of  two  sorts;    first,  where  the  electors  give  their 
"woices  by  reason  of  their  burgership ;   or,   secondly  by 
of  their  being  members  of  the  corporation.   Littleton^ 
n  his  chapter  of  tenure  in  burgage,  162.  C.  L.  108.  b.  109. 
ya,  ^  Tenure  in  burgage  is,  where  an  ancient  borough 
«,  of  the  which  the  king  is  lord,  of  whom  the  tenants  hold 
7 certain  rent,  and  it  is  but  a  tenure  in  socage:^'  and 
164.  he  says,  ^^and  it  is  to  wit,  that  the  ancient 
wns  called  boroughs  be  the  most  ancient  towns  that  be 
^^Bnthin  Enfflandy  and  are  called  boroughs,  because  of  them 
^come  the  burgesses  to  parliament."     So  that  the  tenure  of 
^orgage  is  from  the  antiquity,  and  their  tenure  in  socage 
Sa  the  reason  of  their  estate,  and  the  right  of  election  is 
^^DDexed  to  their  estate.     So  that  it  is  part  of  the  constitu- 
'tion  of  England^  that  these  boroughs  shall  elect  members 
to  serve  in  parliament,  whether  they  be  boroughs  corporate 
or  not  corporate;  and  in  that  case  the  right  of  election  is 
a  privilege  annexed  to  the  burgage  land,  and  is,  as  I  may 
properly  call  it,  a  real  privilege.     But  the  second  sort  is, 
where  a  corporation  is  created  by  charter,  or  by  prescrip- 
tion, and  the  members  of  the  corporation  as  such  choose 
burgesses  to  serve  in  parliament.     The  first  sort  have  a 
right  of  choosing  burgesses  as  a  real  right,  but  here  in 
this  last  case  it  is  a  personal  right,  and  not  a  real  one,  and 
i»  exorcised  in  such  a  manner  as  the  charter  or  custom  pror 
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scribes ;  and  the  inheritance  of  this  right,  or  the  right  of 
election  itself,  is  in  the  whole  body  poUtic,  but  the  exercise 
and  enjojrment  of  this  right  is  in  the  particular  membenu 
And  when  this  right  of  election  is  granted  within  time  of 
memory,  it  is  a  franchise  that  can  be  given  only  to  a 
corporation :  as  is  resolved  by  all  the  judges  against  my 
Lord  Hobarty  in  the  case  of  Dungannan  in  Ireland^  12  Co. 
120,  121,  that  if  the  king  grant  to  the  inhabitants  of 
Idington  to  be  a  free  borough,  and  that  the  bui^esses  of 
the  same  town  nuiy  elect  two  burgesses  to  serve  in  pariia- 
(a)  Vide  Co.      mcut,  that  (a)  such  a  grant  of  such  privilege  to  burgessei 
not  *  incorporated  is  void,  for  the  inhabitants  have  not 
capacity  to  take  an  inheritance.     See  Hob.  15.     The 
principal  case  there  was,  the  king  constituted  the  town 
of  Dnngannon  to  be  a  free  borough,  and  that  the  inha- 
bitants thereof  shall  be  a  body  politic  and  corporate, 
consisting    of   one    provost,  twelve   free    burgesses  and 
conunonalty;    and  in  the  same  name  may  sue  and  be 
sued;    et  quod  ipsi  pnefc^us  prtspositus  et  liberi  burgemes 
burgi  prcsdicti  et  successores  stii  in  perpetuum  habeant  plenam 
potestatem  et  authoritatem  eligendi^  mittetidi^  et  retomandi 
duos  dUcretos  et  idoneos  vires  ad  inserviendum  et  attendendum 
in  quolibet  parliamento^  in  dido  regno  nostra  Hibemke  in 
posterum  tenendoy  and  so  proceeds  to  give  them  power  to 
treat,  and  give  voice  in  parliament,  as  other  burgesses  of 
any  other  ancient  borough,  either  in  Ireland  or  England^ 
have  used  to  do.    And  upon  this  grant  it  was  adjudged, 
by  all  the  judges  of  England^  that  this  power  to  elect 
burgesses  is  an  inheritance  of  which  the  provost  and  burgesses 
were  not  capable,  for  that  it  ought  to  be  vested  in  the  entire 
corporation,  viz.  provost,  burgesses,  and  conunonalty,  and 
that  therefore  the  law  in  this  case  did  vest  that  privilege  in 
the  whole  corporation  in  point  of  interest,  though  the  execu- 
tion of  it  was  committed  to  some  persons,  members  of  the 
same  corporation.     12  Co.  120,  121.     Hob.  14,  15.    As 
to  the  manner  of  election,  every  borough  subsists  on  its 
own  foundation,  and  where  this  privilege  of  election  is 
used  by  particular  persons,  it  is  a  particular  right  vested  in 
every  particular  man;   for  if  we  consider  the  matter,  it 
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wiU  appear,  that  the  particular  members  and  electors,  their 
persona,  their  estates,  and  their  liberties,  are  concerned  in 
the  laws  that  are  made,  and  they  are  represented  as  parti- 
cular persons,  and  not  quatenus  a  body  politic ;  therefore, 
when  their  particular  rights  and  properties  are  to  be  bound 
(which  are  much  more  valuable  perhaps  than  those  of  the 
corporation)  by  the  act  of  the  representative,  he  ought  to 
rqyresent  the  private  persons.    And  this  is  evident  from  all 
the  writs,  which  were  anciently  issued  for  levying  the  wages 
of  the  knights  and  burgesses  that  served  in  parliament.    As 
46  Edw.  3.  Rot.  Pari,  memb.  4.  in  dorso.     For  when  wages 
werejpaid  to  the  members,  they  were  not  assessed  upon  the 
corporation,  but  upon  the  commonalty  as  private  persons, 
18  the  writ  shows,  which  indeed  is  directed  to  the  sheriff,  or 
to  the  mayor,  &c.,  yet  the  command  is, '  quod  de  communitate 
*  comitatus^  civitatis,  vel  burgi^  habere  faciat  militibus  cimbus 
(ad  hayensibusy  10/.  pro  expensis  suis.^    But  now,  if  the  cor- 
poration were  only  to  be  represented,  and  not  the  parti- 
enlsr  members  of  it,  then  the  corporation  only  ought  to 
be  at  the  charge ;  but  it  is  plain  that  the  particular  mem- 
bers are  at  the  charge.     And  this  is  no  new  thing,  but 
agreeable  to  reason  and  the  rules  of  law,  that  a  franchise 
should  be  vested  in  the  corporation  aggregate,  and  yet  the 
benefit  of  it  to  redound  to  the  particular  members,  and  to 
be  enjoyed  by  them  in  their  private  capacity.    As  is  the  case 
of  Walter  and   Hanger^  Mo.  832,   833,  whore  the   king 
granted  to  the  mayor  and  citizens  of  London^  quod  nulla 
prisagia  sint  soluta  de  vinis  civium  et  liberorum  hominum  de 
London^  ^c.     And  there  it  was  resolved,  that  although  the 
grant  be  to  the  corporation,  yet  it  should  not  enure  to  the 
body  politic  of  the  city,  but  to  the  particular  persons  of  the 
eorporation  who  should  have  the  fruit  and  execution  of 
the  grant  for  their  private  wines,  and  it  should  not  extend 
to  the  wines  belonging  to  the  body  politic ;  and  so  is  the 
constant  experience  at  this  day.     So  in  the  case  of  Mellor 
V'  Spaieman^  1  Saund.  343,  where  the  corporation  of  Derby 
^m  common  by  prescription,  and  though  the  inheritance 
of  the  common  be  in  the  body  politic,  yet  the  particular 
niembers  enjoy  the  fruit  and  benefit  of  it,  and  put  in  their 
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own  cattle  to  feed  on  the  common,  and  not  the  cattle 
belonging  to  the  corporation ;  but  that  is  not  indeed  our 
case.     But  from  hence  it  appears  that  every  man,  that  is  to 
give  his  vote  on  the  election  of  members  to  serve  in  parlia- 
ment, has  a  several  and   particular  right  in  his  private 
capacity,  as  a  citizen  or  burgess.     And  surely  it  cannot  be 
said,  that  this  is  so  inconsiderable  a  right,  as  to  apply  that 
maxim  to  it,  de  minimis  non  curat  kx.    A  right  that  a 
man  has  to  give  his  vote  at  the  election  of  a  person  to  repie* 
sent  him  in  parliament,  there  to  concur  to  the  making  of 
laws  which  are  to  bind  his  liberty  and  property,  is  a  most 
transcendent  thing,  and  of  an  high  nature,  and  the  law  takes 
notice  of  it  as  such  in  divers  statutes  :  as  in  the  statute  of 
34  &  35  Hen.  8.  c.  13,  intituled  an  act  for  making  of  knights 
and  burgesses  within  the  county  and  city  of  Chester  ;  where 
in  the  preamble  it  is  said,  that  whereas  the  said  county 
palatine  of  Chester  is  and  hath  been  always  hitherto  exempt, 
excluded,  and  separated,  out,  and  from,  the  King^s  ^  courti 
by  reason  whereof  the  said   inhabitants  have  hitherto 
sustained  manifold  disherisons,   losses,  and  damages,  as 
well  in  their  lands,  goods,  and  bodies,  as  in  the  good,  civil, 
and  politic  governance  and  maintenance  of  the  common- 
wealth of  their  said  county,  &c.    So  that  the  opinion  of 
the  parliament  is,  that  the  want  of  this  privilege  ocoasioiis 
great  loss  and  damage.    And  the  same  farther  appears 
from  the  25  Car.  2.  c.  9,  an  act  to  enable  the  county  palatine 
of  Durham  to  send  knights  and  burgesses  to  serve  in  parlia- 
ment, which  recites,  ^  whereas  the  inhabitants  of  the  county 
palatine  of  Durham  have  not  hitherto  had  the  liberty  and 
privilege  of  electing  and  sending  any  knights  and  buigesses 
to  the  high  court  of  parliament,^  &c.     The  right  of  votii^ 
at  the  election  of  burgesses  is  a  thing  of  the  highest  im- 
portance, and  so  great  a  privilege,  that  it  is  a  great  injury 
to  deprive  the  plaintiff  of  it.     These  reasons  have  satisfied 
me  as  to  the  first  point. 

2.  If  the  plaintiff  has  a  right,  he  must  of  necessity  hav6 

a  means  to  vindicate  and  maintain  it,  and  a  remedy  if  he 

is  injured  in  the  exercise  or  enjoyment  of  it ;  and  indeed  it 

(a)  D.  ftcc.  6.    is  a  vain  thing  to  imagine  a  right  without  a  remedy ;  (a) 

Co.  68)  b. 
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for  want  of  right  and  want  of  remedy  are  reciprocal.     As 

if  a  porchaser  of  an  advowson  in  fee-simple,  before  any 

presentment,  suffer  an  usurpation,  and  six  months  to  pass, 

without  bringing  his  quare  impedit^  he  (a)  has  lost  his  right  (a)  Sed  nunc 

to  the  advowson,beoause  he  has  lost  his  ^rttoretnt^eft/,  which  ig. 

was  his  only  remedy;  for  he  (b)  could  not  maintain  a  writ  (*)  vide h.b\. 

of  right  of  advowson ;  and  though  he  afterwards  usurp  and  Co.  ut.  293.'a. 

die,  and  the  advowson  descend  to  his  heir ;  yet  (c)  the  heir  (o)  vide  6  Co. 

.  68 

eamiot  be  remitted,  but  the  advowson  is  lost  for  ever  with- 
out reoovery.    6  Go.  50.    Where  a  man  has  but  one  remedy 
to  oome  at  his  right,  if  he  loses  that  he  loses  his  right.    It 
would  look  very  strange,  when  the  Commons  of  England  are 
so  fond  of  their  right  of  sending  representatives  to  parlia- 
ment, that  it  should  be  in  the  power  of  a  sheriff  or  other 
office  to  deprive  them  of  that  right,  and  yet  that  they 
olionld  have  no  remedy ;  it  is  a  thing  to  be  admired  at  by 
mil  mankind.    Supposing  then  that  tho  plaintiff  had  a  right 
of  voting,  and  so  it  appears  on  the  record,  and  the  de- 
iendant  has  excluded  him  from  it,  nobody  can  say,  that  the 
defendant  has  done  well ;  then  he  must  have  done  ill,  for 
l^e  has  deprived  the  plaintiff  of  his  right ;  so  that  the 
^  plaintiff  having  a  right  to  vote,  and  the  defendant  having 
l^indered  him  of  it,  it  is  an  injury  to  the  plaintiff.    Where  a 
^6w  act  of  parliament  is  made  for  the  benefit  of  the  subject, 
^f  a  man  be  hindered  from  the  enjoyment  of  it,  he  shall 
^teve  an  action  against  such  person  who  so  obstructed  him. 
^ow  else  comes  an  action  to  be  maintainable  by  the  party 
^^n  the  statute  of  2  Ric.  2.  de  scandalis  tnagnatum^  J  2  Co. 
XS4,  but  in  consequence  of  law!     For  the  statute  was 
^liade  for  the  preservation  of  the  public  peace,  and  that  is  the 
v^eason  that  no  writ  of  error  lies  in  the  Exchequer  Chamber 
l>y  force  of  the  statute  of  27  Eliz.  in  a  judgment  in  the  King's 
^ench  on  an  action  de  scandalisy  for  it  is  not  included  within 
tike  words  of  the  statute ;  for  though  the  statute  says,  such 
'^rrit  shall  lie  upon  judgments  in  actions  on  the  case,  yet 
it  does  not  extend  to  that  action,  although  it  be  an  action 
on  the  case,  because  (d)  it  is  an  action  of  a  far  higher  (d)  Vide  i  Bi. 

_  C/Om,  88 1 

degree,  being   founded   specially  upon   a  statute,  1  Cro. 
^^    If  then,  when  a  statute  gives  a  right,  the  party  shall 

M  *2 
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liavf.'  aij  acii(iL  for  Hi*-  iufriiijr'  xiit'nt  of  h..  it  h  not  ac 
forc'iUf^  wb'ii  a  luan  hat;-  Li^  ricrht  by  the  comnifiD  lav! 
'J'Ij]*!!  r'l^hi  of  votiuir  i^  a  rirrbt  in  the  jflaintiff  hy  the 
coxnmoii  law.  and  fymt^"jw.'ui]\  he  bhall  maintam  an  aedon 
for  thf  oliKtru^tiou  of  it.  But  there  wanu  not  a  etatine  too 
in  thi»^  cuKe.  for  bv  Wait.  1.  ii  EdiK.  1.  c  5.  h  k  enacted, 
''  that  forastnuch  us  elections  ought  to  be  frcse.  the  king 
forbidfe^  upon  grievous  forfeiture,  that  any  great  man.  or 
other,  by  }x;wer  of  SiTme^.  or  by  malice,  or  meaiaoefi,  dttH 
disturb  to  make  free  election.*  it  Inst.  16S.  169.  And 
tijiij  statute,  as  my  Lord  Cokf  obfieries,  is  only  an  enfoiw- 
ment  of  the  common  law ;  and  if  the  parliament  tfaon^ 
the  freedom  of  el'jKrtione  to  Ix^  a  matt^er  of  that  conseqfoeooe, 
:ui  i/j  jEfive  tlieir  ^janction  to  it.  and  to  enact  that  lhej 
should  }jfi  fre«.' ;  it  iff  a  violation  of  thiit  statute,  to  dkttmb 
the  plaintiiT  in  this  case  in  giving  fai£  vote  at  an  electkoi 
aijd  onsequently  actionable. 

And  I  am  of  opiuion,  that  this  action  on  the  caaeka 
proj>er  action.  My  brother  Potrttt  indeed  thinks,  that  ao 
action  up^jn  the  case  is  not  maintainable,  because  here  is  no 
hurt  or  damage  to  the  jilaintifT;  but  turely  ereiy  injury 
imiKirtK  a  damage,  though  it  does  not  cost  the  party  ooe 
fartiiing,  and  it  in  imjKiSftible  to  prove  the  contrary ;  for  a 
thttiuujr  is  not  merely  y^cunxary^  hut  an  injvry  imports  a 
da  may*' ^  *  a:h*m  a  man  is  thereby  hindered  of  his  right.  As  in 
an  a^Uion  for  (slanderous  words,  though  a  man  does  not  lose  a 
jK'uny  by  reason  of  the  s[>eaking  them,  yet  he  shall  have  an 
action.  So  if  a  man  gives  another  a  cuflF  on  the  ear,  though 
it  cost  him  nothing,  no  not  so  much  as  a  little  diachybn^ 
yet  he  shall  have  his  action,  for  it  is  a  personal  injury.  So 
a  man  shall  have  an  action  against  another  for  riding  over 
his  ground,  though  it  <lo  him  no  damage  ;  for  it  is  an  inva- 
sion of  )iis  projicrty,  and  the  other  has  no  right  to  come 
then* ;  and  in  these  cast*s  the  action  is  brought  vi  et  armis. 
Hut  for  invasion  of  another'^s  franchise  trespass  vi  et  armis 
does  not  lie,  but  an  action  of  trespass  on  the  case ;  as  where 
a  man  has  retoma  breviuvi^  he  shall  have  an  action  against 
any  one  who  enters  and  invades  his  francliise,  though  he 
lose  nothing  by  it.      So  here  in   the  principal  case,  the 
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pbdntiff  is  obstmcted  of  his  right,  and  shall  therefore  have 
his  action.  And  it  is  no  objection  to  say,  that  it  will  occasion 
multiplicity  of  actions ;  for  if  men  will  multiply  injuries, 
actions  must  be  multiplied  too,  for  every  man  that  is  injured 
ought  to  have  his  recompense.  Suppose  the  defendant  had 
beat  forty  or  fifty  men,  the  damage  done  to  each  one  is 
peculiar  to  himself,  and  he  shall  have  his  action.  So  if 
many  persons  receive  a  private  injury  by  a  public  nuisance, 
every  man  shall  have  his  action,  as  is  agreed  in  Williams 
cotr,  5  Co.  73.  a. ;  and  Westbury  and  Powell,  Co.  Lit.  56.  a. 
hdeed,  where  many  men  are  offended  by  one  jmrticular  act^ 
there  they  must  proceed  by  way  of  indictment,  and  not  of 
action ;  for  in  (hat  case  the  law  will  not  multiply  actions. 
Bat  it  is  otherwise,  when  one  man  only  is  offended  by  that 
act,  he  shall  have  his  action ;  as  if  a  man  dig  a  pit  in  a 
common,  every  commoner  shall  have  an  action  on  the  case 
fftr  quod  communiam  suam  in  tam  amplo  modo  habere  non 
jxtmt ;  for  every  commoner  has  a  several  right.  But  it 
^ronld  be  otherwise  if  a  man  dig  a  pit  in  a  highway  ;  every 

)r  shall  not  bring  his  action,  but  the  (a)  party  shall  (a)  Vide  ante, 
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1)6  punished  by  indictment,  because  the  injury  is  general 

«Dd  common  to  all  that  pass.     But  when  the  injury  is 

particular  and  peculiar  to  every  man,  each  man  shall  have 

liis  action.     In  the  case  of  Turner  v.  Sterling,  the  plaintiff 

'^ras  not  elected  ;  he  could  not  give  in  evidence  the  loss  of 

liis  place  as  a  damage,  for  he  was  never  in  it ;  but  the  yist 

^  the  action  is,  that  the  plaintiff  having  a  right  to  stand  for 

*  the  place,  and  it  being  difiicult  to  determine  who  had  the 

majority,  he  had  therefore  a  right  to  demand  a  poll,  and 

the  defendant,  by  denying  it,  was  liable  to  an  action.     If 

public  oflBcers  will  infringe  men's  rights,  they  ought  to  pay 

greater  damages  than  other  men,  to  deter  and  hinder  other 

officers  from  the  like  offences.     So  the  case  of  Hunt  and 

Bowmanj  2  Cro.  478,  where  an  action  on  the  case  is  brought 

ly  him  in  reversion  against  lessee  for  years,  for  refusing  to 

let  him  enter  into  the  house,  to  see  whether  any  waste  was 

•wnmitted.     In  that  case  the  action  is  not  founded  on  the 

damage,  for  it  did  not  appear  that  any  waste  was  done,  but 

Wause  the  plaintiff  was  hindered  in  the  cnjovnient  of  his 
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right,  and  surely  no  other  reason  for  the  action  ean  bo 
supposed. 

But  in  the  principal  case,  my  brother  says  we  cannot 
judge  of  this  matter,  because  it  is  a  parliamentary  thing. 
O  !  by  all  means,  be  very  tender  of  that.  Besides,  it  is 
intricate,  that  there  may  be  contrariety  of  opinions.  But 
this  matter  can  never  come  in  question  in  parliament,  for 
it  is  agreed  that  the  persons  for  whom  the  plaintiff  Toted 
were  elected,  so  that  the  action  is  brought  for  being 
deprived  of  his  vote ;  and  if  it  were  carried  for  the  other 
candidates  against  whom  he  voted,  his  damage  would  be  lets. 
To  allow  this  action  will  make  public  officers  more  careful 
to  observe  the  constitution  of  cities  and  boroughs,  and  not 
to  be  so  partial  as  they  commonly  are  in  all  elections,  whidi 
is  indeed  a  great  and  growing  mischief,  and  tends  to  ihe 
prejudice  of  the  peace  of  the  nation.  But  they  say,  that 
this  is  a  matter  out  of  our  jurisdiction,  and  we  ought  not 
to  enlarge  it.  I  agree  we  ought  not  to  encroach  or 
enlarge  our  jurisdiction  ;  by  so  doing  we  usurp  both  on  the 
right  of  the  queen  and  the  people ;  but  sure  we  may  deter- 
mine on  a  charter  granted  by  the  king,  or  on  a  matter  of 
custom  or  prescription,  when  it  comes  before  us,  without 
encroaching  on  the  parliament.  And  if  it  be  a  matter 
within  our  jurisdiction,  we  are  bound  by  our  oaths  to  judge 
of  it.  This  is  a  matter  of  property  determinable  before 
us.  Was  ever  such  a  petition  heard  of  in  parliament,  as 
that  a  man  was  hindered  of  giving  his  vote,  and  praying 
them  to  give  him  remedy  i  The  parliament  undoubtedly 
would  say,  take  your  remedy  at  law.  It  is  not  like  the 
*  case  of  determining  the  right  of  election  between  the 
candidates. 

My  brother  Powell  says,  that  the  plaintiff's  right  of 
voting  ought  first  to  have  been  determined  in  parliament, 
and  to  that  purpose  cites  the  opinion  of  my  Lord  Hobart^ 
318,  that  the  patron  may  bring  his  action  upon  the  case 
against  the  ordinary  after  a  judgment  for  him  in  a  quote 
impedit^  but  not  before.  It  is  indeed  a  fine  opinion,  but  I 
do  not  know  whether  it  will  bear  debating,  and  how  it  will 
prove,  when  it  comes  to  be  handled.     For  at  common  law 
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the  patron  had  no  remedy  for  damages  against  the  dis- 
turber, but  the  statute  13  Ed.   i.  si.  1.  c.  5.  s.  3,  gives 
him  damages ;  but  if  he  will  not  make  the  bishop  a  party 
to  the  suit,  he  has  lost  his  remedy  which  the  statute  gives 
him.     But  in  our  ease  the  plaintiff  has  no  opportunity  to 
have  remedy  elsewhere.     My  brother  Pattys  has  cited  the 
opinion  of   Littleton  on  the  statute  of  MertoUy  that  no 
lotion   lay  upon  the  words,    **  $i  parentes  conquerantur^^ 
beeanae  none  had  ever  been  brought,  yet  he  cannot  depend 
qpon  it.    Indeed,  that  is  an  argument,  when  it  is  founded 
upon  reason,  but  it  is  none  when  it  is  against  reason.     But 
I  will  consider  the  opinion.     Some  question  had  arisen  on 
the  opening  of  that  statute  on  those  words,  **  si  parentes 
tmupuTooktuT^  &c.,  what  was  the  meaning  of  them,  whether 
they  meant  a  complaint  in  a  court  in  a  judicial  mannerf.  t  That  uMge 
But  it  (a)  is  plain  the  word  '*  conquerantur  ^^  means  only  meaning  of  an 
*^  si  parentes  hmententury'*  that  is,  only  a  complaint  inpais^  ^^R^J^^swt 
«nd  not  in  a  court ;  for  the  guardian  in  socage  shall  enter  ^J^-  ^^^  > 
in  that  case,  and  shall  have  a  special  writ  de  ejectione  custo-  Gosnoid, 
<fie  terra  et  hceredis.     But  this  saying  has  no  great  force  ;  i^^Bank 
if  it  had,  it  would  have  been  destructive  of  many  new  ^j^^^^^' 
motions,  which  are  at  this  day  held  to  be  good  law.     The  Bing.N.c.666, 
esse  of  Hunt  and  Doumuufiy  before  mentioned,  was  the  first  c.  J.—**  We 
action  of  that  nature ;  but  it  was  grounded  on  the  common  weiinrto^t 
reason  and  the  ancient  justice  of  the  law.    So  the  case  of  «"*xim  of  Uw 

contempornttea 

Twmer  and  Sterling.  Let  us  consider  wherein  the  law  expontio  for- 
eonsists,  and  we  shall  find  it  to  be,  not  m  particular  /^^^,m  ^^^ 
instances  and  precedents,  but  in  the  reason  of  the  law,  and  ^**i* "  •"**  ^*^** 

*  reference  to  a 

M  eadem  ratio^  ibi  idem  jus.     This  privilege  of  voting  does  itatuto  no  older 

not  differ  from  any  other  franchise  whatsoever.     If  the  &  m. 

House  of  Commons  do  determine  this  matter,  it  is  not  that  ^^\  y^  y^ 

they  have  an  original  *  right,  but  as  incident  to  elections.  ^^^' 

Bot  we   do   not   deny  them  their  right    of   examining 

dections ;  but  we  must  not  be  frighted  when  a  matter  of 

I^roperty  comes  before  us,  by  saying  it  belongs  to  the  par- 

lUment;    we  must  exert  the  queens  jurisdiction.      My 

opimon  is  founded  on  the  law  of  England.     The  case  of 

Mors  and  Slue^  1  Vent.   190,  238,  was  the  first  action 

of  that  nature ;  but  the  novelty  of  it  was  no  objection 
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to  it.  So  the  case  of  Smith  and  GrashaWy  I  Cro.  16, 
W.  Jones,  93,  that  an  action  of  the  caae  lay  for  falsely  and 
maliciously  indicting  the  plaintiff  for  treason,  though  tlie 
objections  were  strong  against  it,  yet  it  was  adjudged,  that 
if  the  prosecution  were  without  probable  cause,  there  was 
as  much  reason  the  action  should  be  maintained  as  in  other 
eases.  So  15  Car.  2.  C.  B.,  between  Bodily  and  Lan^j  it 
was  adjudged  by  Bridgman^  chief  justice,  &c.,  that  an 
action  on  the  case  lay  for  a  riding  whenever  the  plaintiff 
and  his  wife  fought,  for  it  was  a  scandalous  and  reproachful 
thing.  So  in  the  case  of  Herring  and  Ftnchy  2  Lev.  250, 
nobody  scrupled  but  that  the  action  well  lay,  for  the 
plaintiff  was  thereby  deprived  of  his  right.  And  if  ao 
action  is  maintainable  against  an  officer  for  hindering  the 
plaintiff  from  voting  for  a  mayor  of  a  corporation,  who 
cannot  bind  him  in  his  liberty  nor  estate,  to  say  that  yet 
this  action  will  not  lie  in  our  case,  for  hindering  the  plaintiff 
to  vote  at  an  election  of  his  representative  in  parliament, 
is  inconsistent.  Therefore,  my  opinion  is,  that  the  plaintiff 
ought  to  have  judgment. 
(a^VideiBn^  Friday,  the  1+th  of  Januar}%  1703,  this  (a)  judgment 
was  reversed  in  the  House  of  Lords,  and  judgment  given 
for  the  plaintiff  by  fifty  lords  against  sixteen.  Trevor, 
chief  justice,  and  baron  Price  were  of  opinion  with  the  three 
judges  of  the  Kinff s  Bench,  /fanf,  C.  B.,  and  Bury  and 
Smithy  barons,  wore  of  opinion  >vith  the  Lord  Chief  Justice 
//c)/^  Trticy  duhifanfe^  Serill  and  Blencowe  absent. 

(Xote. — I  had  it  from  good  hands,  that  Tracy  agreed 
clearly  that  the  action  lay,  but  was  doubtful  upon  the 
manner  of  laying  tlio  declaration.) 

UiK>n  the  arguments  of  tliis  case,  HoU^  chief  justice, 
said,  tlie  plaintiff  lias  a  jvarticular  right  vested  in  him 
to  vote.  Is  it  not  then  a  wrong,  and  an  injury  to  that  right, 
to  refuse  to  roctMve  his  vote  {  So  if  a  borough  has  a  right 
♦  of  common,  and  the  froomon  are  hindered  from  enjoying  it 
bv  inclosure  and  iho  like,  ovory  freeman  may  maintain  his 
action.  This  action  is  bn>usrht  by  the  plaintiff,  for  the 
infringement  of  Iuj?  franchise.  You  would  have  nothing  to 
be  a  damage,  but  wliat  is  pecuniary,  and  a  damage  to  pro- 
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perty.      If  a  man  has  retoma  brevium,  although  no  fees 

were  due  to  him  at  common  law,  yet  if  the  sheriff  enters 

wiUiin  his  liberty,  and  executes  process  there,  it  is  an 

invasion  of  his  franchise,  and  he  may  bring  his  action  ;  and 

there  is  the  same  reason  in  this  case.    Although  this  matter 

relates  to  the  parliament,  yet  it  is  an  injury  precedaneous 

to  the  parliament,  as  my  Lord  Hale  said  in  the  case  of 

Bemardisian  v.  Soame^  2  Lev.  114,  116.      The  parliament 

cmnot  judge  of  this  injury,  nor  give  damage  to  the  plaintiff 

for  it:   they  cannot  make  him  a  recompense.      Let  all 

people  come  in,  and  vote  fairly :  it  is  to  support  one  or  the 

other  party  to  deny  any  man's  vote.     By  my  consent,  if 

ndi  an  action  comes  to  be  tried  before  me,  I  will  direct 

the  jury  to  make  him  pay  well  for  it ;  it  is  denying  him  his 

English  right :  and  if  this  action  be  not  allowed,  a  man 

may  be  for  ever  deprived  of  it.      It  is  a  great  privilege  to 

dioofie  such   persons   as   are  to  bind   a  man'^s  life   and 

property  by  the  laws  they  make. 


AMt/  V.  flTiite  is  usually  cited  to 
exemplify  that  maxim  of  the  law, 
yii  jus  ibi  remedium  ;    a   maxim 
which  has  at  all  times  been  con- 
adored  so  valuable,  that  it  gave 
occasion  to  the  first  invention  of 
that    form    of    action    called   an 
action  on  the  case.    For  the  sta- 
tute of  Westminster  2,  13  Edw. 
,  1.  c.  24,  which  is  only  in  affirm- 
ance of  the  common  law  on  this 
subject,  and  was  passed  to  quicken 
the  diligence  of  the  clerks  in  the 
chancery,    who    wore    too    much 
attached    to   ancient   precedents, 
enacts,   that    ^^  whensoever  from 
thenceforth  a  writ  shall  be  found 
in  the  chancery,    and  in   a  like 
case  falling  under  the  same  right, 
wd   requiring    like    remedy,   no 


precedent  of  a  writ  can  be  pro- 
duced, the  clerks  in  chancery  shall 
agree  in  forming  a  new  one  ;  and, 
if  they  cannot  agree,  it  shall  bo 
adjourned  till  the  next  parliament, 
where  a  writ  shall  be  framed  by 
consent  of  the  learned  in  the  law, 
lest  it  happen  for  the  future  that 
the  court  of  our  lord  the  king  be 
deficient  in  doing  justice  to  the 
suitors."  Accordingly  the  courts 
have  always  held  that  the  novelty  of 
the  particular  complaint  alleged  in 
an  action  on  the  case,  is  no  objec- 
tion, provided  an  injury  cognizable 
by  law  be  shown  to  have  been 
inflicted  on  the  plaintiff.  Thus, 
in  Chapman  v.  Pickersgill^  2  Wil- 
son, 146,  which  was  an  action  for 
falsely  and  maliciously  suing  out  a 
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commission  of  bankruptcy,  Pratt^ 
C.  J.,  in  answer  to  the  objection 
that  the  action  was  of  a  novel 
description,  said,  that  *'this  had 
been  urged  in  Ashby  v.  Whitej  but 
he  did  not  wish  ever  to  hear  it 
again.  This  was  an  action  for  a 
tort;  torts  were  infinitely  various, 
for  there  was  not  any  *  thing  in 
nature  that  might  not  be  converted 
mto  an  instrument  of  mischief.^ 
So  in  Pasley  v.  Freemarij  3  T.  R. 
63,  per  Ashhurst^  J. :  "  Another 
argument  which  has  been  made 
use  of,  is,  that  this  is  a  new  case, 
and  that  there  is  no  precedent  of 
such  an  action.  Where  cases  are 
new  in  tlieir  principle^  there  I 
admit  that  it  is  necessary  to  have 
recourse  to  legislative  interposition 
in  order  to  remedy  the  grievance ; 
but  where  the  case  is  only  new  in 
the  instance^  and  the  only  question 
is  upon  the  application  of  a  prin- 
ciple recognised  in  the  law  to  such 
new  case,  it  will  be  just  as  compe- 
tent to  courts  of  justice  to  apply 
the  principle  to  any  case  that  may 
arise  two  centuries  hence  as  it  was 
two  centuries  ago.  If  it  were  not 
so,  we  ought  to  blot  out  of  our 
law  books  one  fourth  part  of  the 
cases  that  are  to  be  found  in 
them.""  In  Winsmore  v.  Greenbanky 
Willes,  577,  the  declaration  stated 
that  the  plaintiff's  wife  unlawfully, 
and  against  his  consent,  went  away 
and  absented  herself  from  him, 
and  that  during  her  absence  a 
large  estate  was  devised  to  her 
separate  use;  that  she  thereupon 
became  desirous  of  being  reconciled 


and  cohabiting  with  her  husband, 
but  that  the  defendant  persuaded 
and  enticed  her  to  continue  apart 
till  her  death,  which  she  did ; 
whereby  the  plaintiff  lost  the  com- 
fort and  society  of  his  wife,  and 
her  assistance  in  his  domestic 
affairs,  and  the  profit  and  advan- 
tage of  her  fortune.  On  motion 
in  arrest  of  judgment  it  was  ob- 
jected that  the  action  was  unpre- 
cedented ;  but  WitteSj  C.  J.,  said 
^'  that  the  form  of  action  on  the 
case  was  introduced  for  this  reason, 
that  the  law  would  never  suffer  an 
injury  and  a  damage  without  a 
remedy,  and  that  there  must  be 
new  facts  in  every  special  acticm 
on  the  case.*"  Numerous  other 
instances  might  here  be  cited,  but 
this  in  so  clear  a  matter  seems 
unnecessary.  See  the  judgment 
in  Lanffridffe  v.  Levy^  2  Mee.  8c 
Welsby,  5]  9. 

The  class  of  cases  from  which  it 
is  important  to  distinguish  Athby 
V.  JVhitey  &c.,  are  those  in  which 
a  damage  is  incurred  by  the  plain- 
tiff, but  a  damage  not  occasioned 
by  any  thing  which  the  law  esteems 
an  injury.  In  such  cases  as  these 
he  is  said  to  suffer  damnum  sine 
injuridy  and  can  maintain  no  action. 
Thus  if  a  man  establish  an  offen- 
sive trade  near  my  dwelling-house, 
so  as  to  render  it  uncomfortable, 
I  may  maintain  an  action  on  the 
case  against  him  for  a  nuisance,  for 
here  is  damnum  coupled  with  tit- 
juria.  But  if  I  build  my  house 
near  his  premises,  at  all  events 
if   they   have  been   so  used   for 
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twenty  yean,  the  case  is  altered ; 
and,  although  I  have  damnum^  yet 

I  diall  maintam  no  action,  since  it 

II  not  coupled  with  what  the  law 
coDsiderB  injuria.    Such  too,  it  was 
ODcethought,  might  be  the  law,  even 
if  the  new-comer  had  built  within 
the    twenty    years,  since    other- 
wise a  man  setting  up  an  offensive 
trade  even  in  the  remotest  spot 
might  be  ruined  by  the  first  person 
who  chose  to  come  and  dwell  near 
Um  within  twenty  years.    In  Bliss 
V.  Hally  4  Bing.  N.  C.  185,  some  ex- 
pressions however  dropped  from 
tlie  court  from  which  it  may  be 
thought  that  their  lordships'  opi- 
nion was  that  nothing  but  a  twenty 
yetrs^  user  will  entitle  a  man  to 
wry  on  an  offensive  trade  with- 
out interruption.     The  point  was 
not  however  necessary  for  the  de- 
dnon  of  that  case  or  that  of  EUiot- 
m  V.  Feetham^  on  the  authority 
of  which  it  was  decided.     In  those 
eaaes  to  an  action  for  a  nuisance 
to  plaintiff's  dweUing-house,  a  plea 
that  the  noisome  trade  was  esta- 
blished before  the  plaintiff  became 
poisessed  of  the  dwelling-house  was 
held  bad.     Non  constat  however 
irhat  would  have  been  the  decision 
had  the  plea  alleged  that  the  deft, 
carried  on  the  trade  there  before 
the  building  of  the  plaintiff^ s  Iwuse. 
On  the  same  principle — viz.  that 
iamage,  to  sustain  an  action,  must 
be  coupled  with  irgury — if  A.  build 
ahouse  on  the  edge  of  his  land,  and 
the  proprietor  of  the   adjoining 
l*nd,  after  twenty  years,  dig  so 
near  it  that  it  fall  down,  an  action 


on    the  case    lies,    because    the 
plaintiff  has,  by  twenty  years^  use, 
acquired  a  prescriptive  right  to  the 
support,  and  to  infringe  that  right 
was  an  injury.     StanseU  v.  JoUard, 
S.  N.  P.  444.     But  it  is  otherwise 
if  the  owner  of  land  adjoining  a 
newly-built  house  dig  in  a  similar 
manner,  and  produce  similar  re- 
sults, for  there,  though  there  is 
damage^  yet,  as  there  is  no  right  to 
support,  there  is  no  irgury  com- 
mitted   by  withdrawing    it, '  and 
therefore  no  action  maintainable. 
Partridge  v.  Scott,  3  Mee.  &  W. 
220.     Wyait  v.  Harrison,  3  B.  & 
Ad.  871.     But  then  the  person 
<ligging  ii^ust  not  do  so  negligently, 
otherwise  he  is  liable  to  action. 
See  Dodd  v.   Holme,  1  A.  &  E. 
493  ;  Grocers'  Co.y. Donne,  3  Bing. 
N.  C.  34;   Trower  v.    Chadwich, 
3  Bing.  N.  C.  334,  and  the  same 
case  reversed  in   C.  S.   6   Bing. 
N.    C.    1.       The    maxim    which 
governs   these   cases  is  Sic  utere 
tuo  ut  alienum  ne  Icedas.    Therefore 
A.   may  be   sued  for   so    negli- 
gently erecting  a  hay-rick  on  the 
edge   of  his  land  that  it  ignites 
and  bums  his  neighbour's  house. 
Vaughan  v.  Menlove,  3  Bing.  N.  C. 
468.     But  it  is  settled  by  Chad- 
wick   V.    Trower,   in    Cam.   Scacc. 
6  Bingh.  N.  C.  1,  that  even  sup- 
posing that  an  action  could   be 
brought  for  the  mere  omission  to 
take  care  while  pulling  down  one's 
own  property  that  a  neighbour's 
property   shall    not    be    injured, 
still  the  duty  to  take  such  care 
does  not  extend  to  cases  where 
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the  defendant  is  not  shown  to  have 
had  notice  of  the  existence  or 
nature  of  the  property  injured,  as 
where  it  was  a  vault.  In  conse- 
quence of  this  decision  it  will  pro- 
bably become  usual  in  actions  of 
this  sort  to  traverse  notice  of  the 
nature  or  extent  of  the  property. 
The  mode  of  determining 
whether  damage  have  or  have 
not  been  occasioned  by  what  the 
law  esteems  an  injury^  is  to  con- 
sider whether  any  right  existing  in 
the  party  damnified  have  been  in- 
fringed upon;  for  ifso^  the  infringe- 
ment thereof  is  an  injury :  and  if 
an  injury  be  shown,  the  law  will 
presume  that  some  damage  re- 
sulted from  it.  See  Barker  v. 
Greeji,  2  Bing.  317.  To  use 
Lord  Holt's  words  in  the  pre- 
sent case: — "Every  injury  to 
a  right  imports  a  damage  in  the 
nature  of  it,  though  there  be 
no  pecuniary  loss;"  for  instance, 
a  creditor  who  is  ascertained  to 
be  such  by  a  judgment  and  has 
charged  his  debtor  in  execution 
has  a  right  to  the  body  of  his 
debtor  every  hour  till  the  debt  is 
paid.  Per  Butter  J.  5  T.  R.  40, 
He  has  a  right  to  have  the  body  in 
gaol^  and  the  escape  of  a  debtor 
for  ever  so  short  a  time  is  neces- 
sarily a  damage  to  him,  and  an 
action  for  an  escape  lies."  Per 
Parke  B.  4  Mee.  &  W.  153.  But 
where  a  defendant  is  in  custody  on 
mesne  process  and  after  the  return 
of  the  writ  by  which  he  was  cap- 
tured, the  plaintiffs  right  is  "  to 
have  the  defendant  in  custody  when- 
ever he  chooses  to  remove  or  dcchire 


against  him  ;"  and,  therefore,  al- 
though an  escape^  which  delayed 
the  execution  of  a  habeas  corpus 
or  the  delivery  of  a  declaration 
would  be  actionable,  yet  an  escape 
involving  neither  of  those  conse- 
quences is  not  so.  IViUiams  v. 
Mostyn^  4  M.  &  Wels.  145.  Planck 
V.  Anderson,  5  T.  R.  37. 

There  are,  indeed,  certain  cases 
in  which  an  act  may  be  in  law  an 
injury,  and  may  produce  damage 
to  an  individual,  and  yet  in  which 
the  law  affords  no  remedy,  or  at 
least  no  immediate  one.  These 
are,  oases  in  which  the  act  done  is 
a  grievance  to  the  entire  commu- 
nity, no  one  of  whom  is  injured  by 
it  more  than  another.  In  such  a 
case  the  mode  of  punishing  the 
wrong-doer  is  by  indictment,  and 
by  indictment  only.  1  Inst.  56. 
a.  Still,  if  any  person  have  sus- 
tained a  particular  damage  there- 
from, beyond  that  of  his  fellow- 
citizens,  he  may  maintain  an  action 
in  respect  of  that  particular  dam- 
nification. Thus,  to  use  the  fami- 
liar instance  putby  the  text  writers, 
if  A.  dig  a  trench  across  the  high- 
way, this  is  the  subject  of  an  in- 
dictment ;  but  if  B.  fall  into  it, 
then  the  particular  damage  thus 
sustained  by  him  will  support  an 
action.  *  Still  this  exception  is 
subject  to  qualification,  for  the 
damage  must  not  be  occasioned 
by  want  of  ordinary  skill  and 
care  on  the  part  of  the  plain- 
tiff. Butterfield  v.  Forester,  11 
East,  60;  Floicery.  Adam,  2  Taunt. 
314.  Budge  v.  Grand  Jimction 
Co.  3  Mee.  &  Welsb.  24 1  (which 
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see  as  to  the  form  of  plea  in  such 
a  case).  Hawkins  v.  Cooper^  8  C.  & 
P.  473.  And  though  the  damage 
and  wrong  be  excessive,  and  pecu- 
liarly concern  an  individual,  still, 
if  it  amount  to  a  felony,  the  private 
remedy  ia  suspended  until  public 
justice  shall  have  been  satisfied ; 
a  very  wholesome  rule,  and  tend- 
ing to  prevent  the  composition  of 
felonies  under  the  pretence  of  seek- 
ing remedy  by  action. 

Again,  there  are  some  cases  in 
which  a  damage  is  sustained  by 
one  man  in  consequence  of  the  act 
of  another,  which  act   would   be 
eoDsidered  tortious  by  the  law  if 
the   damage   incurred    could    be 
praperly    deduced   from  it ;    but 
which,  nevertheless,  is  dispunish- 
able, because  the  damage  actually 
incurred  is,  to  use  the  legal  phrase, 
too  remote  to  be  the  subject  matter 
of  an  action  ;  in  other  words,  be- 
cause it  is  not  the  natural  conse- 
quence of  the  act  committed  by 
the    defendant;    see    Com,    Dig. 
Action   on    Case  for   Defamation; 
k  Kelly  v.   Partington^  5  B.  &  Ad. 
645 ;    and    it   has  been   thought 
that  damage  must  be  always  con- 
ridered  too  remote  when  it  proceeds 
from   the  illegal   act   of  a   third 
person,  for  that  the  law  will  not 
esteem  it  natural  that  an  illegal  act 
should  be  induced  by  any  considera- 
tion. Thus  if  A.  falsely  assert  that 
B.  has  spoken  in  disparagement 
of  C,  in  consequence  of  which  C. 
ceaaed  to  befriend  and  invite  B., 
an  action  would  be  maintainable ; 
8ee  Moore  v.  Meaglier^  1  Taunt.  39  ; 
but  if  C.  were  in  consequence  to 


beat  B.  no  action  could  be  main- 
tained by  him  against  A.  on  ac- 
count of  the  damage  sustained  from 
the  beating.  So  in  Vicars  v.  Wil- 
cox^ 8  East,  1,  where  the  defend- 
ant accused  the  plaintiff  of  unlaw- 
fully cutting  his  (the  defendant's) 
cord,  in  consequence  of  which  J. 
O.  dismissed  plaintiff  from  his 
service  before  the  expiration  of 
his  year,  Lord  Ellenborough  said, 
^*  that  the  special  damage  must  be 
the  legal  and  natural  consequence 
of  the  words  spoken ;  and  here  it 
was  an  illegal  consequence,  a  mere 
wTongful  act  of  the  master,  for 
which  the  defendant  was  no  more 
answerable  than  if,  in  consequence 
of  the  words,  other  persons  had 
seized  the  plaintiff  and  thrown 
him  into  a  horsepond  for  his  sup- 
posed transgression."***  See  Morris 
v.  Langdale,  2  B.  Sc  P.  284.; 
Knight  v.  Gibbs,  1  Ad.  &  EU.  43 ; 
Ashley  V.  Harrison^  1  Esp.  48 ; 
Ward  V.  Weeks,  4  M.  &  P.  796. 
This  doctrine,  however,  has  been 
questioned  ;  see  Green  v.  Button, 
2  C.  M.  &  R.  707,  and  1  Stark, 
on  Libel,  205,  and  the  notes  to 
Vicars  v.  Wilcox,  post,  vol.  ii. 

The  decision  in  this  particular 
case  of  Ashby  v.  White^  occasioned 
one  of  the  most  furious  contro- 
versies between  the  Houses  of 
Lords  and  Commons  of  which 
there  is  any  example  in  English 
history.  A  full  account,  setting 
forth  at  large  the  parliamentary 
documents  respecting  it,  will  be 
found  in  the  notes  to  Mr.  Gale'*8 
excellent  edition  of  Lord  Raymond, 
pp.  597  to  608.     It  arose  from  an 


132-133* 


A8HBT  «.    WHITE   ET   ALIOS. 


idea  entertained  by  the  Commons 
that  the  attempt  to  bring  a  case 
involving  the  right  to  the  elective 
franchise  before  a  court  of  law, 
was  a  high  breach  of  the  privileges 
of  their  House:  and  they  pro- 
ceeded so  far  as  to  order  that  Mr. 
Mead  (Ashby'^s  attorney),  and  the 
plaintifis  in  several  similar  actions, 
should  be  taken  into  custody. 
Paty^  one  of  these  plaintifis,  sued 
out  a  habeas  corpus  to  the  keeper 
of  Newgate,  who  returned  the 
Speakei^s  warrant  of  commitment. 
On  argument  upon  this  return, 
Powell^  Povcys^  and  GovM^  JJ., 
held,  against  the  opinion  of  Lord 
Chief  Justice  HoU^  that  they  had 
no  authority  to  discharge  the 
prisoner.  On  this  decision  Paty 
proposed  to  bring  a  writ  of  error, 
for  which  he  applied,  and  the 
judges  being  summoned  to  deliver 
their  opinion,  whether  a  writ  of 
error  was  a  writ  of  right  or  of 
grace,  ten  of  them  were  of  opinion 
that  it  was  of  right,  except  in 
treason  and  felony.  The  parlia- 
ment was,  however,  prorogued 
before  the  writs  were  issued,  but 
not  before  the  House  of  Commons, 
who  appear  to  have  been  actuated 
by  great  indignation,  had  com- 
mitted Mr.  Caesar,  the  cursitor, 
for  neglecting  to  inform  them 
\vhat  writs  of  error  were  applied 
for,  and  had  also  directed  the 
Serjeant-at-Arms  to  take  into 
custody  Mr.  Montagu,  Mr.  Letch- 
mere,  Mr.  Denton,  and  Mr.  Page, 
who  had  been  counsel  for  the 
prisoners  on  the  return  of  the 
habeas  corpus.     Mr.  Montagu  and 


Mr.  Denton  were  accordin^y 
apprehended,  and  the  Serjeant-at- 
Arms  informed  the  House  *^  that 
he  had  also  like  to  have  taken  Mr. 
Nicholas  Letchmere,  but  that  he 
had  got  out  of  his  chambers  in  the 
Temple,  two  pair  of  stairs  high, 
at  the  back  window,  by  the  *  help 
of  his  sheets  and  a  rope.^  This 
gentleman  was  afterwards  Attor- 
ney-General. Writs  of  habeas 
corpus  were  served  on  the  Ser- 
jeant-at-Arms on  behalf  of  Mr. 
Montagu  and  Mr.  Denton,  but 
the  House  forbid  him  to  make  any 
return  thereto.  At  last,  after 
two  conferences  between  the 
Houses,  which  served  only  to 
widen  the  breach,  the  Queen  put 
an  end  to  the  dispute  by  proro- 
guing parliament. 

In  the  course  of  these  discus- 
sions the  Lords  appointed  a  com- 
mittee for  the  purpose  of  prepar- 
ing an  argument  in  the  shape  of  a 
report  upon  the  proceedings  in  the 
case  of  Ashby  v.  White.  This 
argument  was  principally  drawn 
up  by  the  Lord  Chief  Justice,  and 
contains  a  masterly  disquisition 
upon  all  the  subjects  connected 
with  the  case.  It  is  printed  entire 
in  the  note  by  Mr.  Gale  above 
referred  to,  and  consists  of  three 
parts :  firstly^  it  is  argued  that  the 
plaintiff  had  a  right  to  vote; 
secondly^  that  if  so,  he  must,  as  a 
necessary  consequence,  as  an  in- 
separable incident  to  his  right, 
have  a  remedy  to  assert  and  main- 
tain it;  thirdly^  that  his  proper 
remedy  was  that  which  he  had 
pursued,  vt>.,  by  action. 
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MICH.-Z  ANNE,  B,  R, 

[bIPOBTBD   8ALKXLD,   27.] 

A  pramue  to  answer  for  the  debt^  default^  or  miscarriage  of 
mother^  fir  tohicli  thai  other  remains  liable^  must  be  in 
writing  to  satisfy  the  Statute  of  Frauds.     Contra,  where  the 
(Aher  does  not  remain  liable. 

Mod.CaMt,248. 

Dbclabation.    That  in  consideration  the  plaintiff  would  8.  c.  by  name 

ofBourKanure 

deliver  his  gelding  to  A.,  the  defendant  promised  that  A.  ▼.  DameU. 
duMild  re-deliver  him  safe,  and   evidence  was,  that  the  2w,th€rquw- 
defendant  uidertook  that  A.  should  re-deliver  him  safe ;  ^1°**  ^  "^^^^"^  °*^ 

the  two  was 

and  this  was  held  a  collateral  undertaking  for  another :  for,  credit  giTen,  is 
lAere  the  undertaker  comes  in  aid  only  to  procure  a  credit  Sbrdetermtnar 
to  the  party,  in  that  case  there  is  a  remedy  against  both,  ^^o  ^n^dwldi?' 
and  both  are  answerable  according  to  their  distinct  engage-  it,mu8tukeinto 

their  considersr 

ments ;  but,  where  the  whole  credit  is  given  to  the  under-  tiou  all  the 

taker,  so  that  the  other  party  is  but  as  his  servant,  and  U)7!JMc!*if>a/« 

Aert  is  no  remedy  against  him^  this  is  not  a  collateral  under-  ^'  ^TVt!^* '  ®* 

takine.     But  it  is  otherwise  in  the  principal  case,  for  the  Darnell  v. 

Trott  IC  &P. 

plaintiff  may  maintain  detinue  upon  the  bailment  against  82 ;  storr  v. 
the  original  hirer,  as  well  as  an  assumpsit  upon  the  promise  g^J'^'  ^j^*^^  ^* 
against  this  defendant.  production  of  the 

plaintiff' sbooks, 

Etper  CUT,     If  two  come  to  a  shop  (f),  and  one  buys,  it  appear  the 

and  the  other,  to  gain  him  credit,  promises  the  seller,  If  he  not^or^naiiy 

doei  not  pay  youj  I  tcill^  this  is  a  collateral  undertaking,  and  deWted  there, 

Toid  without  writing,  by  the  Statute  of  Frauds.     But  if  he  evidence  that  he 

says,  Let  him  have  the  goods,  I  will  be  your  paymaster,  or  /  but  h  Vnot  ^' 

'wH  see  you  paid,  this  is  an  undertaking  as  for  himself,  and  ^"^^^""^** 

he  shall  be  intended  to  be  the  very  buyer,  and  the  other  to  Temple,  Croft 

T.  Stnalwoodf 

H  but  as  his  servant.  i  Esp.  121. 
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The  fourth  section  of  the  Statute 
of  Frauds  enacts,  that  "  No  action 
shall  be  brought  whereby  to  charge 
any  executor  or  administratorupon 
any  special  promise  *  to  answer 
damages  out  of  his  own  estate; 
or  to  charge  the  defendant  upon 
any  special  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of 
another  person ;  or  to  charge  any 
person  upon  any  agreement  made 
in  consideration  of  marriage ;  or 
upon  any  contract,  or  sale  of  lands, 
tenements,   or  hereditaments,   or 
any  interest  in  or  concerning  them; 
or  upon  any  agreement  that  is  not 
to  be  performed  within  the  space 
of    one    year   from    the    making 
thereof;    unless    the    agreement 
upon  which  such  action  shall  be 
brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing, 
and  signed   by  the  party  to  be 
charged  therewith,  or  some  other 
person  thereunto  by  him  bwfully 
authorised."*^ 

The  present  case  turned,  as  we 
have  just  seen,  on  the  meaning  of 
the  words  *'  uj>on  any  special  pro- 
mise to  answer  for  the  debt,  de- 
fault, or  misoarria|^>  of  another 
person;*^  and  the  distinction  here 
taken  has  over  since  been  held  the 
true  one,  and  is  olo:irly  explained, 
and  all  the  sul^equont  cases  dis- 
cussed, in  the  not<^  to  Forth  v. 
Stajit  7K  I  Wnis,  Saunders.  -11, 
to  which  tlie  reader  is  referred ; 
and  whore  the  following  rule. 
which  is  in  sulistance  the  verv 
sa-mr?  wiih  ihai  in  Birkrrjr  v. 
Dsr7i:i\  is  laid  do^u  for  the  pur- 


pose of  distinguishing  between  the 
cases  which  do  and  those  which 
do  not  fall  mithin   the    statute. 
"  The  question  is,  JFhat  is  the  pro- 
mise ? — is  it  a  promise  to  answer 
for  the  debt,  default,  or  miscar- 
riage of  another.  Jar  which  that 
other  remains    liable? — not   what 
the  consideration  for  that  promise 
is  :  for  it  is  plain  that  the  nature 
of  the  consideration  cannot  affect 
the  terms  of  the  promise  itself, 
unless  as  in  the  case  of  Goodman 
V.  Chase,  1  B.  &  A.  297,  it  be  an 
extinguishment  of  the  liability  of 
the  original  party.^     In  that  caae 
the   defendant,    in    consideratiiA 
that  the  plaintiff  would  discharge 
A.  B.,  whom  he  had  taken  under 
a   capias  ad  satisfaciendum,   pro- 
mised to  pay  A.  B.'s  debt.     It 
was  held  unnecessary   that    the 
promise  should  be  in  writing,  for 
the  defendant's  liability    on   his 
promise  could  not  begin  till  the 
plaintiff  had  discharged  A.  B.  out 
of  custody,  since  that  discharge 
was  made  a  condition  precedent ; 
but.  the  moment  A.  B.  was  dis- 
charged, his  liability  was   at  an 
end,  so  that  the  defendant  was 
never  liable  for  a  debt  of  A.  B, : 
the   debt  had  ceased  to  be  due 
from  A.  B.  before  the  defendant 
became  liable  to  pay  it.     So  also  in 
Birdw  Gamjnon^S  Bing.  N.  C.  889, 
the    dc  fondant,  in   consideration 
that  plaintiff  would  with  Lloyds 
other  creditors  give  up  their  claims 
against  Lloyd,  and  that  Lloyd's 
fam;   should   be  assigned  to  the 
deft,  undertook  to  pay  the  plaintiff, 
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this  was  hdd  not  to  be  a  promise 
to  pay  the  debt  of  a  third  party, 
for  Lloyd  ceased  to  be  liable.  (See 
Good  v.  Cheeseman^  2  B.  &  Ad. 
328,  and  the  notes  to  Cumber  y. 
ff^mf,  poU.)  But  where  A.  as 
attorney  for  B.  sued  C.  and  it  was 
agreed  that  the  suit  should  be  put 
in  end  to,  and  that  C.  should  pay 
A.  the  costs  due  by  B.,  this  was 
hdd  within  the  statute,  Tondinson 
T.  GeO,  6  A.  &  E.  564. 

When  it    is  settled  that  the 

promise  is  one  to  answer  for  the 

itbi^  default^  or  miscarriage  of  an- 

cAeTf  within  the  meaning  of  the 

statute;    or,  to  use  Lord  Holfs 

expression  in  the  text,  that  it  is  a 

^soBateral^  not  an  original  promise ; 

"the  next  question  that  occurs  is ; 

'what  must,  in  order  to  satisfy  the 

^et,  appear  in  the  writing  thereby 

Required !    Now,  the  act,  in  terms, 

requires  that  the  agreement,  or  some 

^nemorandum  or  note  thereof  shall 

\e  in  writing ;  and  it  is  held  that 

the  word  agreement  comprehends 

both  a  consideration  and  a  promise  ; 

and  that  both  these  must,  there- 

fore,  appear  in  the  \\TitiDg.     This 

was  determined  in  the  celebrated 

case  of  Wain  v.  Warlters^  5  East, 

10,  in  which  an  action  of  assump- 

li^was  brought  on  the  following 

guaranty : — ' 

"  Messrs.  Wain  Sf  Co. 
'*/  will  engage  to  pay  you^  by 
f^-past  four    this  day,  fifty-six 
P^nauls  and  expenses  on  bill,  that 
mount  on  Hall. 

"  John  Warlters. 
"2,  ComltiU,  Ajiril  30, 1803.'' 


The    Court  of    King*s   Bench 
held  that  this  was  not  sufficient, 
inasmuch  as  it  did  not  state  the 
consideration  for  Warlter's  pro- 
mise.   '^  The  words  of  the  statute,'' 
said  Mr.  J.  Grose,  *^  are,  that  no 
action  shaU  be  brought,  whereby 
to  charge  the  defendant  on  any 
special  promise  to  answer  for  the 
debt,  &c.,  of  another  person,  &c., 
unless  the  agreement  upon  which 
such  action  shall  be  brought,  or 
some  memorandum  or  note  there- 
of, shall  be  in  writing,  &c.     What 
is  required  to  be  in  writing,  there- 
fore, is  the  agreement,  not  the  pro- 
mise as    mentioned  in  the  first 
clause,  or  some  note  or  memo- 
randum of  the  agreement.     Now 
the  agi'eement  is,  that  which  is  to 
show  what  each  party  is  to  do  or 
perform,  and  by  which  both  parties 
are  to  be  bound,  and  this  is  re- 
quired to  be  in  writing.     If  it  were 
only  necessary  to  show  what  one 
of  them  was  to  do,   it  would  be 
sufficient    to    state  the    promise 
made  by  the  defendant  who  was 
to  be  charged  with  it.     But  if  we 
were  to  adopt  this  construction,  it 
would  be  the  means  of  letting  in 
those   very   frauds   and  perjuries 
which  it   was  the  object  of  the 
statute  to  *  prevent,  for,  without 
the  parol  evidence,  the  defendant 
cannot  be  charged  upon  the  written 
contract,  for  want  of  a  considera- 
tion in  law  to  support  it.     The 
effect  of  the  parol  evidence  then  is 
to  make  him  liable  :  and  thus  he 
would  be  charged  with  the  debt  of 
another  by  parol  testimony,  when 
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the  statute  was  passed  with  the 
very  intent  of  avoiding  such  a 
charge,  by  requiring  that  the 
agreement^  by  which  must  be  under- 
stood the  whole  agreement^  should 
be  in  writing." 

This  case  having  been  frequently 
doubted,  was  at  last  confirmed  by 
Saunders  v.  Wakefield^  4  B.  &  A. 
596.  The  guaranty  on  which  that 
action  was  brought  was  as  fol- 
lows : — 

*'  Mr.  Wakefield  wiU  engage  to 
pay  the  bill  dravm  by  Pitman^  in 
favour  of  Stephen  Saunders.^ 

This  instrument,  being  set  out 
in  the  replication  to  a  plea  of  the 
statute,  was  held  upon  demurrer 
to  be  insufficient.  The  doctrine 
of  fVain  v.  WarUers  was  on  that 
occasion  affirmed,  and  has  never 
since  been  doubted.  See  Jenkins 
V.  Reynolds,  S  B.  &  B.  14 ;  Morley 
V.  Boot/iby,  3  Bing.  107;  JUiit- 
combe  v.  Lees,  5  Bing.  34  ;  Cole  v. 
Dyer,  1  C.  &  J.  461  ;  1  Tyrwh. 
307 ;  Wood  v.  Benson,  2  Tyrwh. 
98;  Bushell  v.  Beavan,  1  Bing. 
N.  C.  103 ;  Hatces  v.  Armstrong, 
Ibid.  761 ;  Ellis  v.  Levi,  Ibid.  767 ; 
James  v.  Williams,  5  B.  &  Ad. 
1109;  Clancy  \.  Piggoit,  2  Ad.  & 
Ell.  473.  But  it  is  sufficient  if 
the  consideration  can  be  gathered 
by  a  fair  intendment  from  the 
whole  tenor  of  the  writing,  not 
that  a  more  conjecture,  however 
plausible,  would  be  sufficient  to 
satisfy  the  statute,  but  there  must 
be  a  well-grounded  inference  to 
be  necessarily  collected  from  the 
terms  of  the  memorandum.     See 


the  judgments  of  Tindal,  C.  J.,  in 
Hatces  v.  Armstrong,  and  of  PatU- 
son  J.,  in  James  v.  Williams^  5  B. 
and  Ad.  1109.  And  it  is  observe 
able,  that  when  an  agreement  is 
in  its  nature  prospective^  such  an 
inference  is  much  more  easily 
arrived  at  than  when  it  is  in  its 
nature[retrospective.  For  instance, 
in  Stapp  V.  Lilly  1  Camp.  242 ;  9 
East,  348,  the  following  guaranty 
was  held,  first  by  Lord  EUenborough 
at  nisiprius,  and  afterwards  by  the 
Court  of  King's  Bench,  in  banc,  to 
be  sufficient : 

^^  I  guarantee  the  payment  of  any 
goods  which  Mr.  John  Stapp  shall 
deliver  to  Mr.  NichoBs,  of  Bridt- 
lane. 

"  John  LiOr 

It  was  thought  sufficiently  to 
appear  from  this  instrument  that 
the  promise  of  Lill,  the  defendant^ 
was  intended  to  operate  as  an  in- 
ducement to  Stapp,  the  plaintifl^ 
to  deliver  goods  to  Nicholls ;  and 
if  so,  the  delivery  of  them  to 
Nicholls,  at  the  defendant's  re- 
quest, would,  of  course,  be  a  good 
consideration  for  the  defendant's 
undertaking  to  guarantee.  See 
Newbttry  v.  Armstrong,  6  Bing. 
201  ;  Bussell  v.  Moseley,  3  B.  & 
B.  211  ;  Morris  v.  Stacey,  Holt, 
N.  P.  C.  153 ;  Ryde  v.  Curtis, 
D.  &  R.  62 ;  Ex  parte  Gardom^ 
15  Ves.  287;  Combe  v.  Woolf  8 
Bing.  157.  In  Shortrede  v.  Cheek,  ^ 
1  Ad.  &  E.  59,  where  a  guaranty"^ 
was  expressed  to  be  in  considera-  — 
tion  that  the  plaintiff  "  would  J 
withdraw    the    promissory  note,'' 
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tbe  Court  of  EJng^B  Bench  held 
thmt  it  was  sufficiently  certain, 
and  that  parol  evidence  was  ad- 
mifltible  to  show  what  promissory 
note  was  meant. 

Provided  that  the  agreement  be 
veduced  to  writing  according  to 
the  above  rules,  it  matters  not  out 
of  how  many  different  papers  it  is 
to  be  collected,  so  long  as  they 
be  sufficiently  connected  in 
L  Jackson  V.  Lowe^  1  Bing.  9 ; 
PkSUmore  v.  Barry^  1  Camp.  513 ; 
SatrndersoH  v.  Jackson^  2  B.  &  P. 
398 ;  Alkn  v.  Bennett,  3  Taunt. 
169 ;  Dobdl  v.  Hutchinson,  3  Ad. 
k  EU.  355.  See  Johnson  v.  Dodff- 
M,  2  Mee.  &  Welsh.  653.  But 
tUs  connexion  in  sense  must  ap- 
pear upon  the  documents  them- 
nlves,  for  parol  evidence  is  not 
admissible  for  the  purpose  of  con- 
neeting  them. 

That  was  one  of  the  principal 
pomts  decided  in  Boy  dell  v.  Drum- 
mmi,  11  East,  152,  which  arose 
opon  this  section  of  the  act,  al- 
though the  instrument  there  sued 
VEfovL  was  not  a  guaranty.     In  that 
CMe  the  plaintiff  proposed  to  pub- 
liah  a  magnificent  edition  of  Shak- 
qieare,  iUustrated  by  seventy-two 
engravings,  which  were  to  come 
out  in  numbers,  at  three  guineas 
per  number,  two  of  which  were  to 
be  paid  in  advance,  each  number 
vu  to  contain  four  engravings ; 
^(me  number  at  least  was  to  be  pub- 
billed  annually y  and  the  proprietors 
^oe  confident  that  they  should  be 
lUe  to  produce  two  numbers  in 
^  course  of  every  year.''''     These 


proposals  were  *  printed  in  a  pro- 
spectus, and  lay  in  the  plaintiff's 
shop.  The  plaintiff  also  kept  a 
book,  which  had  for  its  title 
"  Shakspeare  subscribers,  their  sig- 
natures r  but  did  not  refer  to  the 
prospectus.  The  defendant  deter- 
mining to  become  a  subscriber  to 
the  work,  signed  his  name  in  the 
book  containing  the  list  of  sub- 
scribers, but  afterwards  refusing 
to  continue  to  take  it  in,  though 
he  had  received  and  paid  for  some 
few  numbers,  this  action  was 
brought  against  him  to  compel 
him  to  complete  his  contract. 
The  court  decided,  1^^,  That  the 
agreement  was  one  not  to  be  per- 
formed within  the  space  of  a  year 
from  the  making  thereof;  that  it 
was  therefore  within  the  4th  sec- 
tion of  the  statute  of  frauds,  and 
it  was  necessary  that  there  should 
be  a  note  or  memorandum  of  it  in 
writing,  signed  by  the  defendant. 
See  the  notes  to  Peter  v.  Compton, 
post,  143.  ^ndly.  They  held  that 
though  the  prospectus  contained 
the  terms  of  the  agreement,  and 
would  be  sufficient  memorandum 
thereof  if  it  could  be  coupled  with 
the  book  in  which  the  defendant 
signed  his  name ;  still,  as  it  con- 
tained no  reference  to  the  book, 
nor  the  book  to  it,  there  was  no 
connexion  in  sense  between  them 
which  would  enable  the  court  to 
couple  them  together  and  treat 
them  as  one  document.  And  idly, 
they  held  that  such  connexion  could 
not  he  introduced  by  parol  evidence, 
but  must,  in  order  to  satisfy  the  sta* 
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telf,  appear  man  the   face  of  the 

held  that  the  part  pcrfomiaiioe 
which  had  taken  place  made  no 
di£krenoe.  It  does  not  si^rnifv  to 
whom  the  memonmdom  containing 
the  agreement  is  addressed.  It 
may  be  contained  in  a  letter  to  a 
third  person.  Per  Lord  Hard- 
wide^  3  Atk.  503 :  2  Cha.  Rep. 
147;  1  Temon,  110;  Batewum  t. 
PhWips,  15  East  272  ;  LcmgfMmc 
v.  iraUams,  Peake's  Add.  Ca.  225. 
The  reason  of  this  is.  that  the 
memorandum  is  necessary  only  to 
eridemee  the  contract,  not  to  eaiH 
stituie  it.  The  contract,  as  was 
obserred  by  Timdal,  C.  J.,  in  Lay- 
tkroap  V.  Bryant^  2  Bing.  X.  C. 
744^  is  made  before  any  agnatnre 
thereof  by  the  parties. 

With  respect  to  the  signature, 
it  is  only  necessarv  that  the  roeoso- 
randum  should  be  signed  by  the 
party  against  whom  it  is  nought  to 
enforce  the  contract,  haythroap 
V.  Bryami,  2  Bing.  X.  C.  744.  It 
was  objected  in  that  ca^e.  which 
arose  on  a  contract  to  sell  landsw 
that,  unless  the  agreement  were 
signed  by  both  parties,  there 
would  be  a  want  of  mutnalitr. 
as  the  party  who  signed  would 
be  bound,  and  the  party  who  had 
Dot  signed  would  be  loose*  acd  so 
that  there  would  be  no  coosidera- 
tioo  for  his  agreement.  *'  But," 
said  the  Lord  Chiff  Justice^ 
*"wboee  facli  is  that  I  The 
defeD*iant  might  have  r^uired 
the  plaintiff's  signature,  but  the 
lj)ect    of    the    statute    was    to 


secure  the  defendnnt's.  The  pre- 
amble runs,  *'*'  for  prevention  of 
many  fraudulent  practices,  which 
are  commonly  endeavoiured  to  be 
upheld  by  perjury  and  subomar 
tion  of  perjury \^  and  the  whole 
object  of  the  legislature  is  an- 
swered, when  we  put  this  c<hi- 
struction  on  the  statute.  Here, 
when  this  party  who  has  signed 
is  the  party  to  be  charged,  he 
cannot  be  subject  to  any  fraud. 
And  there  has  been  a  little  coo^ 
fusion  in  the  argument  between 
the  consideration  of  an  agreement 
and  mutuality  of  claims.  It  is 
true  the  consideration  must  ap* 
pear  upon  the  face  of  the  agree- 
ment. Wain  T.  Warltersj  was 
decided  on  the  express  ground 
that  an  agreement  under  the  fourth 
section  imports  more  than  a  bat' 
gain  under  the  seventeenth;  but 
I  find  no  case,  nor  any  reason  for 
saying  that  the  signature  of  both 
parties  is  that  which  makes  the 
agreemnit.  The  agreement  is  in 
truth  made  before  any  signature." 
The  words  attributed  in  the 
test  of  the  principal  case  to  the 
court,  who  are  made  to  say  that 
a  collateral  undertaking  is  vaidy 
without  writing,  by  the  statute 
of  frauds,  are  too  strong,  if 
Ut^rallv  understood;  for  the  act 
does  not  dii^ct  that  the  promise 
shall  be  tou/.  but  that  ^^  no  action, 
shall  be  brought"  upon  it;  and 
Bcisanqvfi^  J.,  remarks,  in  JLay^ 
thr^p  V.  Bryant,  that  the  seven — 
toenth  section  is  in  this  respect  - 
than  the  fourth,  for  tha^ 
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eeTenteenth  avoids  oontracts  not 
mmde  in  the  manner  there  pre- 
scribed*    Accordingly,  though  no 
adion    can  be    brought  upon    a 
parol  guaranty,  the  courts  have 
been  known  to  enforce  one  against 
an  attorney,   by  virtue  of  their 
summary  jurisdiction   over  their 
own  officers,  see  *  Evans  y.  Duncan, 
1  Tyrwh.  283  ;    Senior  v.  Butt ; 
and  Payne  v.  Johnson^  there  cited. 
However,  it  is  not  necessary  in 
order    that    the    statute    should 
apply  that  the  action  should  be 
broc^t  on  the  agreement;  it  is 
enough  if  the  effect  of  the  action 
is  to  ^*  charge^  the  defendant  by 
means  of  the  agreement.    Thus  in 
Carringtcn  v.  RootSy  2  M.  &   W. 
248,  trespass  for  asportavit  of  a 
cart,  plea  removal  of  it  damage 
tBasant,  replication  that  defend- 
ant had  sold  a  crop  of  grass  to 
plaintiff  with  liberty  to   take  it, 
qiutre,  &c.,  traverse  of  agreement ; 
parol  evidence  of  such  a  sale  was 
hdd    inadmissible,    and    plaintiff 
nonsuited. 

When,   to  an  action   brought 
upon  a  guaranty  or  other  instru- 


ment falling  within    the    fourth 
section  of  the  statute  of  frauds, 
the  defendant  pleads  that  there  is 
no  such  note  or  memorandum  in 
writing  as  that  act  requires,  it  is 
lumecessary  to  set  out  the  memo- 
randum in  the  replication,  though 
once  it  was  considered  unsafe  not 
to  do  so.     Wakeman  v.  Sutton,  2 
Ad.  &  Ell,  78  ;  Lysoffht  v.  Walker, 
2  Bligh,  N.  S.  1.    Nor  is  it  neces- 
sary, in  declaring  on  such  an  in- 
strument, to  state  it  to  have  been 
been  in  writing.     Anon.,  Sal.  519  ; 
per  Yates,  J.,  3  Burr.  1890.     For 
it  is  a  general  rule  in  pleading, 
that  when  a  statute  regulates  the 
mode  of  performing  an  act  which 
was  valid  at    common  law,  the 
same  certainty   of   allegation   is 
sufficient  after  the  statute  as  be- 
fore; but  it  has  been  said  to  be 
otherwise  in  a  plea.     Case  v.  BoT' 
ber,  T.  Raym.  450 ;  sed  qucsre,  and 
see  Pecuiock  v.  Purvis,  2  B.  &  B. 
362,  where  a  sale  of  growing  crops 
was  pleaded,  without   any  aver- 
ment that  it  was  in  writing,  and 
held  sufficient,  though  Casey.  Bar- 
ber was  cited  and  relied  on. 
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TRIN.—2  ANNB.-^CORAM  HOLT,  C.  /.,  AT  GUILDHALL, 

[rkpobtbd  salkeld,  285.] 

In  an  action  fir  Beer  sold  and  delivered^  in  order  to  prove  the 
deliver?/,  a  book  was  put  in,  containing  an  account  of  the 
Beer  delivered  hy  tlie  plaintiff^ s  draymen,  and  which  it  was 
the  duty  of  the  draymen  to  sign  daily.  The  drayman  who 
had  signed  the  account  of  Beer  delivered  to  the  defendant 
being  dead,  the  book  was  admitted  in  evidence,  on  proof  of 
his  hand-writing, 

TuE  plaintiff  being  a  brewer,  brought  an  action  against 

tiie  Earl  of  Torrington  for  beer  sold  and  delivered,  and  the 

evidence  given  to  charge  the  defendant  was,  that  the  usual 

way  of  the  plaintiff  ^s  dealing  was,  that  the  draymen  came 

every  night  to  the  clerk  of  the  brew-house,  and  gave  him 

an  account  of  the  beer  they  had  delivered  out,  which  he  set 

Bid,  690.  down  in  a  book  kept  for  that  purpose,  to  which  the  draymen 

Mo/ouet  264.  ^®*  their  names,  and  that  the  drayman  was  dead,  but  that 

2  Ixmi  lUym.    ^his  was  his  hand  sot  to  the  book ;  and  this  was  held  good 

evidence  of  a  delivery ;  otherwise  of  the  shop-book  itself 
singly,  without  more. 


The  books  supply  repeated  in- 
stances in  which  the  entries  of  a 
deceased  person,  contrary  to  his 
oum  interest,  have  been,  after  his 
death,  received  as  evidence  of  the 
facts  stated  byliim  in  those  entries. 
But  the  decision  in  the  principal 
case  seems  hardly  to  range  itself 


within  that  class  of  authorities, 
for,  as  remarked  by  Mr.  PhiUipps, 
in  his  "  Law  of  Evidence,*"  such  a 
declaration  by  a  tradesman's  ser- 
vant as  that  made  by  the  drayman 
in  Price  v.  Lord  Torrington^  is 
clearly  distinguishable  from  entries 
in  the  book  of  a  receiver,  who,  by 
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making  agratuitous  charge  against 
himfielf,  knowingly  against  his  own 
interest,  and  without  any  equiva- 
knt,   repels  every  supposition  of 
fraud.     A  disposition  to  commit 
fraud  would  have  tempted  him  to 
suppress  altogether  the  fact  of  his 
having  received   anything,  or  to 
misrepresent  the  amount  of  the 
amn,   but   not   to   mis-state    the 
ground   or  *  consideration  upon 
iriiich   it   was  received;   that  is, 
not  to    mis-state  the    only   fact 
•ought  to  be  established  by  the 
proposed  evidence.     On  the  other 
land,  the  declaration  of  the  trades- 
nun's  servant  is  given  in  evidence 
to  prove  the  fact  of  delivery,  and 
n  he  gives  the  account  not  against 
lui  own   interest,  which  is  some 
aeeurity  for  the  truth  of  the  state- 
tkBot  in  the  other  case,  the  proba- 
bility of  his  account  being  true  or 
fidse  is   neither  greater  nor  less 
than  the  probability  of  his  being 
honest  or  dishonest,  which  is  no- 
thing  more  than  may  be  said  in 
every  case  of  hearsay.     The  cir- 
cumstance of  his  thereby  acknow- 
ledging the  receipt  of  goods,  which, 
H  may  be  said,  would  be  evidence 
10  an  action  against  him,  seems  to 
amount  to  little  or  nothing.     It 
was  the  least  he  could  say.     To 
bave  said  nothing  at  all  would,  as 
be  must  have  known,  necessarily 
W  to  inquiry. 

Price  V.    Lord  Torringtan  falls 

^hin  the  class  of  cases  thus  de- 

*ribed  by  Mr.  Justice  Taunton. 

'A  minute  in  writing,  made  at  the 

^e  when  the  fact  it  records  took 


place,  by  a  person  since  deceased, 
in  the  ordinary  course  of  his  busi- 
ness, corroborated  by  other  cir- 
cumstances, which  render  it  pro- 
bable that  the  fact  occurred,  is 
admissible  in  evidence.^^  Doe  v. 
Turford,  3  B.  &  Ad.  898.  In  that 
case,  a  landlord  instructed  B.  to 
give  the  defendant  notice  to  quit, 
and  B.  commimicated  it  to  his  part- 
ner P.,  who  having  prepared  three 
notices  to  quit,  two  of  them  to  be 
served  on  other  persons,  and  three 
duplicates,  went  out,  returned  in 
the  evening,  and  delivered  to  B. 
three  duplicates,  one  of  which  was 
a  duplicate  of  the  notice  to  the 
defendant  indorsed  by  P.  It  was 
proved  that  the  other  notices  were 
delivered  as  intended,  that  the 
defendanthadafterwardsrequested 
not  to  be  compelled  to  quit,  and 
that  it  was  the  invariable  practice 
of  the  clerks  of  B.  and  P.,  who 
usually  served  the  notices  to  quit, 
to  indorse,  on  a  duplicate  of  such 
notice,  a  memorandum  of  the  fact 
and  time  of  service.  The  dupli- 
cate in  question  was  so  indorsed ; 
and  it  was  admitted,  after  the 
death  of  P.,  to  prove  the  service 
of  the  third  notice  on  the  de- 
fendant. 

The  former  cases  on  this  subject 
will  be  found  cited  and  discussed 
in  Doe  v.  Turford^  it  will  therefore 
be  unnecessary  to  advert  to  them 
at  length  in  this  note.  See  Pit- 
man V.  Maddoxy  2  Salk.  690; 
Hagedom  v.  Reid^  3  Camp.  379 ; 
Champneys  v.  Peck^  1  Stark.  404 ; 
Pritt  V.  FaircloiLgh,  3  Camp.  305, 
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et  notas.  In  Poole  v.  Dicas^  1 
Bingh.  N.  C.  649,  a  bill  became 
duo  and  was  left  with  a  notary  to 
demand  payment ;  M.  the  notary's 
clerk  went  out,  returned,  and,  in 
one  of  the  notary's  books  into 
which  the  bill  had  been  previously 
copied,  wrote  in  the  margm  no 
effects;  another  clerk  made  a  similar 
entry  in  another  book  from  M.'s 
dictation ;  all  this  was  done  in  the 
regular  course  of  business:  the 
court  held  that  after  the  death  of 
M.  the  entry  made  by  him  was 
admissible  to  prove  the  dishonour 
of  the  bill.  "  We  think  it,^'  said 
Tindaly  C.  J.,  '^  admissible,  on  the 
ground  that  it  was  an  entry  made 
at  the  time  of  the  transaction,  and 
made,  in  the  usual  course  and 
routine  of  business,  by  a  person 
who  had  no  interest  to  mis-state 
what  had  occurred.^^ 

Mr.  J.  Parke^  in  delivering  his 
judgment  in  Doe  \,  Turford^  re- 
marks a  distinction  between  the 
admissibility  of  an  entry  of  this 
description,  and  of  an  entry  ad- 
mitted in  evidence  because  against 
the  interest  of  the  party  making 
it.  "  It  is  to  bo  observed,''  said 
his  Lordship,  ^^  that  in  case  of  an 
entry  falling  under  the  rule  as 
being  an  admission  against  interest, 
proof  of  the  handwriting  of  the 
party  and  his  death  is  enough  to 
authorise  its  reception ;  at  what- 
ever time  it  was  made,  it  is  ad- 
missible. But  in  the  other  case, 
it  is  essential  to  prove  that  it  was 
made  at  the  time  it  purports  to 
bear  date ;  it  must  bo  a  contem- 


poraneous entry.^  3  B.  &  Ad. 
898. 

An  entry  admissible  after  the 
maker's  death  because  made  in  the 
course  of  business  is,  however, 
evidence  of  those  things  only  which, 
according  to  the  course  of  that 
business,  it  was  the  duty  of  the 
deceased  person  to  enter.  In 
Chambers  v.  Bemascaniy  1  Tyrwh. 
342,  4  Tyrwh.  631,  in  error^  a 
distinction  was  engrafted  upon  the 
rule  laid  down  in  Doe  v.  TtirfML 
In  that  case  it  became  material  to 
ascertain  the  place  at  which  one 
Chambers  had  been  arrested.  The 
under-sheriff  of  Middlesex  being 
called  produced  the  writ,  and 
stated  that  by  the  course  of  his 
office  the  bailiff  *  making  an  arresi 
was  required  immediately  after* 
wards  to  transmit  to  the  office  a 
memorandum  or  certificate  of  the 
arrest,  and  that  for  the  last  few 
years  an  account  of  the  place  where 
the  arrest  took  place  had  also 
been  required  from  him;  it  was 
then  proved  that  the  bailiff  who 
arrested  Chambers  was  deceased, 
and  the  following  memorandum 
in  his  handwriting,  taken  from  the 
files  of  the  office,  was  tendered  in 
evidence  to  prove  the  place  where 
he  made  the  arrest. 

*'  9  November,  1825. 

"  I  arrested  A.  H.  Chambers 
the  elder  only  in  South  Molten 
Street,  at  the  suit  of  WiUiam 
Brereton. 

"  Thomas  Wright.'' 

The  memorandum  was  held  by^ 
the  Court    of   Exchequer    inad — 
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minble  for  the  purpoee  for  which 
h  was  offered,  and  afterwards  in 
the  Exchequer  Chamber  whither 
the  point  was  carried  by  a  bill  of 
exoeptiouB.     *'  The  ground,"^  said 
Lord   Denman,   C.  J.,  delivering 
the  judgment  of  the   Exchequer 
Chamber, ''  on  which  the  Attorney 
General  first  rested  his  argument 
for  the  plaintiff  in  error  was  not 
niQch  relied  on  by  him,  viz.  that 
the  certificate  was  an  admission 
against  the  interest  of  the  party 
makiDg  it,  because  it  renders  him 
Eable  for  the  body,  arrested.     He 
had  recourse  to  a  much  broader 
principle,  and  laid  it  down  as  a 
mle,  that  an  entry  made  by  a 
person  deceased,  in  the  course  of 
Ida  duty,  where  he  had  no  interest 
m  stating  an  untruth,  is  to  be 
received  as  proof  of  the  fact  stated 
m  the  entry,  and  of  every  circum- 
itance    therein    described    which 
would   naturally    accompany    the 
fact  itself.     The  discussion  of  this 
point  involved  the  general  princi- 
ples of  evidence,  and  a  long  list  of 
cases  determined  by  judges  of  the 
Ughest   authority,   from   that  of 
Price  V.   Torrington^  before  Holt^ 
C.  J.,   to   Doe    d.   Patteshall   v. 
Turford^  recently  decided  by  Lord 
Tenterden  in  the  Court  of  King's 
Bench.     After  carefully  consider- 
ing however  all  that  was  urged, 
we  do  not  find  it  necessary,  and 
therefore  we  think  it  would  not  be 
proper,  to  enter  upon  that  exten- 
^e argument;  for  as  all  the  terms 
^f  the  legal  proposition  above  laid 
^own  are  manifestly  essential  to 


render  the  certificate  admissible, 
if  any  one  of  them  fails  the  plain- 
tiff in  error  cannot  succeed ;  and 
we  are  all  of  opinion  that  whatever 
effect  may  be  due  to  an  entry  made 
in  the  course  of  any  office^  reporting 
facts  necessary  to  the  performance  of 
a  duty^  the  statement  of  other  circum*- 
stances^  however  naturally  they  may 
be  thought  to  find  a  place  in  the 
narrative,  is  no  proof  of  those  cir^ 
cumstances.  Admitting  then  for 
the  sake  of  argument  that  the 
entry  tendered  was  evidence  of  the 
fact,  and  even  of  the  day  when  the 
arrest  was  made,  (both  which  facts 
it  might  be  necessary  for  the  officer 
to  make  known  to  his  principal), 
we  are  all  clearly  of  opinion  that 
it  is  not  admissible  to  prove  in 
what  particular  spot  within  the 
bailiwick  the  caption  took  place, 
that  circumstance  being  merely 
collateral  to  the  duty  done."" 

It  is  difficult,  in  perusing  this 
case,  to  avoid  remarking,  that, 
although  professing  to  steer  wholly 
clear  of  the  doctrine  promulgated 
in  Doe  v.  Turfordy  it  still  seems 
hardly  reconcilable  in  its  facts  with 
that  decision ;  for  it  was  proved 
in  Chambers  v.  Bemasconi,  and  is 
indeed  stated  in  the  judgment  of 
the  L.  C.  J.,  that  the  course  of 
the  office  of  the  Sheriff  of  Middle- 
sex is,  to  require  a  return  in  writing 
of  the  arrest,  and  of  the  place  where 
it  is  made,  under  the  hand  of  the 
officer  making  it.  Now  it  certainly, 
in  ordinary  parlance,  would  be 
said  to  be  the  officer's  duty  to 
comply   with   the   course  of  the 
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office  by  retinmiiig  the  plaee  of 
jurrest,  luid  he  refused  to  do  so  he 
would  probably  haye  been  dis- 
charged. And  it  is  difficult  to 
see  how  an  entry  which  he  was 
required  to  make,  and  had  not  the 
choice  of  omitting,  could  be  more 
collateral  to  his  duty  than  the 
entry  of  the  service  of  the  notice 
U>  quit  was  to  that  of  the  person 
yn^lnng  it  in  Dot  ¥.  Turfbrd  ;  and 
it  seems  obvious  that  the  entry  of 
the  place  of  arrest  might  prove  of 
utility  to  the  officer's  employer, 
the  Sheriff;  since,  if  an  action  of 
trespass  were  brought  against  him 
by  the  party  arrested,  he  would, 
in  order  to  his  defence,  be  obliged 
to  show  that  he  arrested  him 
within  the  county:  so  that  a 
knowledge  of  the  precise  spot  on 
which  the  caption  took  place  might 
be  very  material  and  useful  to  him. 
But  whatever  may  be  our  opinion 
*  as  to  the  possibility  of  recon- 
ciling Chambers  v.  Bemasconi  with 
Doe  V.  Tvrford^  it  may  be  safely 


stated,  that  the  former  case  has 
not  shaken  the  general  doctrine 
promulgated  in  the  latter,  since 
the  attention  of  the  Court  of 
Common  Pleas  was  drawn  to  both 
in  PooU  V.  Dicas^  I  Bingh.  N.  C. 
649,  where  the  authority  of  Doe  y. 
Turfbrd  was  expressly  recognised ; 
and  Tindalj  C.  J.,  and  Park,  J., 
both  stated,  that  the  decision  in 
Chambers  v.  Bemasconi  tmrned 
wholly  on  the  circumstance  that 
the  officer  had  gone  beyond  the 
sphere  of  his  duty  in  making  an 
entry  of  the  place  of  arrest.  See 
Baron  de  Rutzen  v.  Farr^  4  A.  & 
E.  53,  in  the  report  of  which  there 
seems  to  be  some  mistake.  See 
also  Marks  v.  Lahee^  3  Bing.  N.  C» 
420.  The  declarations  of  a  de- 
ceased witness  to  a  deed  tending 
to  show  that  he  vras  concerned  in 
forging  it  are  inadmissible,  Stcbart 
V.  Dryden^  1  Mee.  &  Welsh.  615 ; 
but  in  that  case  it  was  not  argued 
that  they  were  declarations  against 
interest. 


PETER  V.  COMPTON. 


TRIN.—b   W.  4  M.^KING'S  BENCH. 
[rbportsd  skimnsb,  353.] 

"  An  agreement  that  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof"  means^  in  the  Statute 
ofFratids^  an  agreement  which  appears  from  its  terms  to 
be  incapable  of  performance  within  the  year. 

The  question  upon  a  trial  before  Holt^  Chief  Justice,  at 
msipriusy  in  an  action  upon  the  case,  upon  an  agreement, 

in  which  the  defendant  promised  for  one  eniinea  to  five  ^  .      ..    ^ 

*                             ^          o     ^                o  ♦  According  ta 

the  plaintiff  so  many  at  the  day  of  his  marriage,  was,  if  theexigencj  of 

Buch  agreement  ought  to  be  in  writing*,  for  the  marriage  ^.^'staz. 

did  not  happen  within  a  year :  the  Chief  Justice  advised  ^y^^^'e  326 

with  all  the  Judges,  and  by  the  great  opinion  (for  there  ^^'  280. 

was  diversity  of  opinion,  and  his  own  was  e  contra  f)  where  WetuM,  LorI 

the  agreement  is  to  be  performed  upon  a  contingent,  and  Hoiha,ji;Kpt^- 

it  does  not  appear  within  the  a^eement  that  it  is  to  be  *f  8  ^^^^^  <*^» 

^'^                                                         ....  that  the  reaion 

performed  after  the  year,  there  a  note  in  writing  is  not  of  his  opinion 

necessary,  for  the  contingent  might  happen  within  the  iho  design  of  the 

year ;  but  where  it  appears  by  the  whole  tenour  of  the  J^^^^"*** 

agreement  that  it  is  to  be  performed  after  the  year,  there  memory  of  wiu 

,                                            ,  oeawa  bejood 

a  note  is  necessary ;  otherwise  not.  one  year." 


This  case,  as  well  as  Birkmyr  v. 
DameUy  turns  on  the  fourth  section 
of  the  Statute  of  Frauds.  That 
section  directs,  among  other  things 
that  no  action  shall  be  brought,  to 
charge  any  person,  upon  any  agree- 
ment that  is  not  to  be  performed 
within  the  space  of  one  year  from 
the  making  thereof  unless  the  agree- 


ment, or  some  memorandum  or 
note  thereof,  shall  be  in  writing, 
signed  by  the  party  to  be  charged 
therewith,  or  some  other  person 
thereunto  by  him  lawfully  autho- 
rised. Peter  v.  Compton  turned 
upon  the  meaning  of  the  words 
printed  in  italics. 

The  opinion  of  the  majority  of 
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the  judges  in  this  case  hu  been 
often  since  confirmed.  Axum^  Salk. 
280 ;  Franeam  t.  Fotter,  Skinner, 
3-56;  JVnAm  t.  Emblen^  3  Burr. 
1281 ;  1  BL  333,  M^perDeMutm^ 
J^  "^  The  statute  of  firands  plainly 
means  an  agreement  110^  to  be  per- 
formed within  the  space  of  a  year, 
and  expressly  and  *  specifically  so 
agreed:  it  does  not  extend  to 
cases,  where  the  thing  may  be  per- 
formed within  the  year."     Accord. 

WeUs  ¥.  Harton,  4  Bingh.  40,  where 
it  was  held,  that  a  oxitract  by 
A.  that  his  executor  should  pay 
10,000Z.  need  not  be  in  writing. 

The  words  of  the  statute  are 
however  express;  that  no  action 
shall  lie  upon  any  agreement  that 
is  not  to  be  performed  within  one 
year  after  the  making  thereof, 
unless  it  be  reduced  into  writing 
and  signed,  Accordingly,  when 
the  defendant's  wife  hired  a  car- 
riage for  five  years  at  90  guineas 
per  annum,  which  contract  was, 
by  the  custom  of  the  trade,  deter- 
minable at  any  time  on  paj-ment 
of  a  year'^s  hire ;  the  court  held 
the  case  within  the  statute,  and 
that  the  contract  ought  to  have 
been  in  writing.  Birch  v.  Earl  of 
Liverpool,  9  B.  &  C.  392.  And 
so  must  a  contract  for  a  year's 
service,  to  commence  at  a  day  sub- 
sequent to  the  making  of  the  con- 
tract. Bracegirdle  v.  Heald,  1  B. 
&  A.  722  ;  Snellinff  v.  Lord  Hunt- 
infj/ield,  1  C.  M,  &  R.  20;  see 
also  BoT/dellv.  Drummond,  11  East, 
142,  stated  ante,  p,  136.     It  was 

intod    in   Bracegirdle  v.   Heald, 


and  decided  in  DaneUan  ▼•  Read, 
3  B.  &  Adol.  899,  that  an  agree- 
ment is  not  within  the  statute, 
provided  that  all  that  is  to  be  done 
by  one  of  the  parties  is  to  be  dcme 
within  a  vear.  There,  the  defend- 
ant  was  tenant  to  the  plaintifl^ 
vmder  a  lease  of  20  years,  and,  in 
consideration  that  the  plaintiff 
would  lay  out  50^  in  alterations, 
the  defendant  promised  to  pay  an 
additional  5/.  a  year  during  the 
remainder  of  the  term*  The  altera- 
tions were  completed  within  the 
year,  and,  an  action  being  brought 
for  the  increased  rent,  it  was  ob- 
jected, among  other  things,  that 
the  contract  could  not  possibly  be 
performed  within  a  year,  and 
therefore  ought  to  have  been  in 
writing.  The  court  however  held 
that  it  was  not  within  the  statute. 
"We  think,^  said  Littkdale,  J., 
delivering  the  judgment  of  the 
court,  ^^  that  as  the  contract  was 
entirely  executed  on  one  side 
within  the  year,  and  as  it  was  the 
intention  of  the  parties,  founded 
on  a  reasonable  expectation,  that 
it  should  be  so,  the  Statute  of 
Frauds  does  not  extend  to  such  a 
case.  Id  case  of  a  parol  sale  of 
goods,  it  often  happens  that  they 
are  not  to  be  paid  for  in  full  till 
after  the  expiration  of  a  longer 
time  than  a  year:  and  surely  the 
law  would  not  sanction  a  defence 
on  that  ground,  where  the  buyer 
had  had  the  full  benefit  of  the 
goods  on  his  part."*^  See  Hoby  v. 
Roebuck^  7  Taunt.  157 ;  2  Marsh. 
433. 
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It  maybe  observed  on  this  deci- 
non,  that  the  contrary  seems  to 
have  been  taken  for  granted  in 
Peier  v.   Campion^  and  others  of 
the  older  cases ;  for  instance,  in 
Peier  v.  Compton,  there  would  have 
been   no  occasion  to  argue    the 
question,  whether  the   possibility 
that  the  plaintiff's  marriage  might 
not  happen  for  a  year  brought  the 
ease  within  the  statute  or  no,  if 
the  payment  of  the  guinea,  which 
took  place  immediately,  had  been 
oon»dered  sufficient  to  exempt  the 
agreement  from  its  operation.     It 
may  be  further  observed,  that  the 
decision  in  Donellan  v.  Ready  makes 
the  word  agreement  bear  two  differ- 
ent meanings  in  the  same  section 
of  the   Statute  of  Frauds :   the 
words  of  the  4th  section  are — 
"  That  no  action  shall  be  brought, 
whereby  to  charge  any  executor 
or  administrator,  upon  any  special 
promise,  to  answer  damages  out 
of  his  own  estate ;  or  to  charge 
the  defendant  upon  any  special 
promise,  to  answer  for  the  debt, 
default,  or  miscarriage  of  another 
person ;  or  to  charge  any  person 
upon  any  agreement  made  in  con- 
sideration of  marriage;  or  upon 
any  contract  or  sale  of  any  lands, 
tenements,  or  hereditaments,  or 
uiy  interest    in,    or    concerning 
them ;  or  upon  any  agreement  that 
IB  not  to  be  performed  within  the 
space  of  one  year  from  the  making 
thereof ;  unless  the  agreement  upon 
which  such  action  shall  be  brought, 
or  Bome    memorandum    or    note 
hereof,  shall  be  in  writing,  signed 


by  the  party  to  be  charged  there- 
with, or  some  other  person  there- 
unto by  him  lawfully  authorised." 
Now,  it  is  clear,  that  the  word 
agreement^  when  lastly  used  in  the 
section,  means  what  is  to  be  done 
on  both  sides :  and  it  has  frequently 
been  held,  upon  that  very  ground, 
that  guaranties  are  void,  if  they 
do  not  contain  the  considerattcm 
as  well  as  the  promise.  fVain  v. 
Warltersy  6  East,  10 ;  Jenkins  v. 
Reynolds^  3  B.  &  B.  14 :  Saunders 
V,  Wakejicld,  4  B.  &  A.  695;  1 
Wms.  Saund.  211,  in  notis;  and 
the  notes  to  Birkmyr  v.  Darnell^ 
ante ;  *  but  a  much  more  confined 
sense  appears  to  be  bestowed  upon 
the  word  agreement  when  it  is  held, 
that  an  agreement  is  capable  of 
being  executed  within  a  year, 
where  one  part  only  of  it  is  capa- 
ble of  being  so.  In  the  case  put 
by  Mr.  J.  Littledak^  of  goods  deli- 
vered immediately,  to  be  paid  for 
after  the  expiration  of  a  year, 
great  hardship  certainly  would  be 
inflicted  on  the  vendor,  if  he  were 
to  be  unpaid,  because  he  could 
not  show  a  written  agreement. 
But  it  may  be  worthy  of  consider- 
ation, whether,  even  if  he  were  to 
be  prevented  from  availing  himself 
of  the  special  contract  under  which 
he  sold  the  goods,  he  might  not 
still  sue  on  a  quantum  meruit.  See 
Teal  V.  Auty,  2  B.  &  B.  99 ;  4 
Moore,  542;  Earl  of  Falmouth  v. 
Thomas^  1  C.  &  M.  109 ;  Knowles 
V.  Mitchell,  1 3  East,  249.  In  Boy- 
dell  V.  Drummondf  11  East,  159, 
it  is  expressly  settled  that  part  pet" 
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Jbrmance  will  not  take  an  agree- 
ment out  of  the  statute,  and  that 
upon  principles  which  seem  not  in- 
applicable to  the  question  in  Don- 
eUan  v.  Read.  ''  I  cannot/^  said 
Lord  EUenbarouffh,  '^say  that  a 
contract  \b  performed^  when  a  great 
part  of  it  remains  tm-performed 
within  the  year;  in  other  words 
that  part  performance  is  perform- 
anee.  The  mischief  meant  to  be 
prevented  by  the  statute,  was  the 
leaving  to  memory  the  terms  of  a 
contract  for  a  longer  time  than  a 
year.  The  persona  might  die  who 
were  to  prove  it,  or  they  might  lose 
their  faithful  recollection  of  the 
terms  of  it/^  (See  Smith  v.  West- 
all,  L.  Ray.  316.)  These  obser- 
vations seem  applicable  in  full  force 
to  such  a  case  as  Donellan  v.  Read. 
The  performance  of  one  side  of 
the  agreement  within  the  year 
could  not  be  said  to  be  more  than 
part-performance  of  the  agree- 
ment; and  the  danger  that  wit- 
nesses may  die,  or  their  memories 
fail,  seems  to  be  pretty  much  the 
same  in  every  case  where  an  agree- 
ment is  to  be  established,  after  the 
year  is  past,  hy  parol  evidence.   In- 


deed, if  there  be  any  difference  at 
all  in  the  danger  of  admitting  oral 
testimony  after  the  year,  it  seems 
greater  in  a  case  where  one  side 
of  the  agreement  only  has  been 
performed,  than  in  such  a  case  as 
BoydeU  v.  Drummond;  since,  where 
the  agreement  has  been  partially 
performed  on  both  sides,  as  in  the 
latter  case,  a  witness  giving  a  false 
or  mistaken  account  of  its  terms, 
would  have  to  render  his  tale  con- 
sistent with  what  had  been  done 
by  both  the  contractors ;  whereas, 
if  the  part-performance  had  been 
on  one  side  only,  the  witness  would 
only  have  to  make  his  tale  conaiA* 
tent  with  what  had  been  done 
upon  that  side.  It  is  true  that,  in 
Donellan  v.  Read^  there  was  a  part- 
performance  on  both  sides;  but  so 
there  was  in  BoydeU  v.  Drummond : 
and  the  reason  assigned  for  the 
decision  in  Donellan  v.  Read,  viz* 
that  the  whole  of  one  side  of  the 
agreement  was  performable  within 
the  year,  would  equally  apply  in  a 
case  where  there  had  been,  and 
could  be,  no  part-performance  on 
the  other  side  for  twenty  years. 
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TRINITY,  5  GEO.  I. 

[RIPOKTKD    1    8TRANOK,  425.] 

Giving  a  note  for  5/.  cannot  be  pleaded  as  a  satisfaction  for 

15/. 
If  one  party  die  during  a  Curia  aduisari  vult,  judgment  may 

be  entered  nunc  pro  tunc 

Ebbob  e  C.  B.  in  an  indebitatus  assumpsit  for  15/.  The 
defendant  pleads,  that  he  gave  the  plaintiff  a  promissory 
note  for  5/.  in  satisfaction,  and  that  the  plaintiff  received  it 
ID  satisfaction.  The  plaintiff  put  in  an  immaterial  replica- 
tion, to  which  the  defendant  demurred.  And,  after  judg- 
DMnt  for  the  plaintiff,  it  was  objected  on  error,  that  the 
plea  was  ill,  it  appearing  that  the  note  for  5/  could  not  be 
t  satisfaction  for  15/.,  and  that  where  one  contract  is  ^o  be 
ideaded  in  satisfaction  of  another,  it  ought  to  be  a  contract 
of  a  higher  nature.  Hob.  68 ;  2  Keb.  804.  One  bond 
eannot  be  pleaded  in  satisfaction  of  another.  1  Mod.  225  ; 
2  Keb.  851.  Even  the  actual  payment  of  5/.  would  not  do, 
beeause  it  is  a  less  sum.  5  Co.  1 17 ;  1  Leon.  19.  Much 
less  shall  a  note  payable  at  a  future  day. 

E  contra.  It  was  argued,  that  the  plaintiff's  demand 
consisting  only  in  damages,  it  was  for  his  benefit  to  have 
H  reduced  to  a  certainty,  and  to  have  the  security  for  it 
n&de  negotiable.  A  stated  account  may  be  pleaded  in  bar 
of  an  action  of  covenant.  4  Mod.  43;  1  Mod.  261;  1 
Roll.  Abr.  122.  Formerly  indeed  executory  promises  were 
^  held  a  satisfaction,  but  the  contrary  has  been  since  HarrU,  Carth. 
%dged,  Raym.  450 ;  Salk.  76.  And  now  it  is  held  that  i.^Lii/yXuT 
^  award  before  performance  is   a  bar  of   the  former  76;  /•r^eman 

T.  atmardf 
*Ctlonf.  8dk.69;^/fen 

T.  MilneTf 
2T7rwh,  113. 
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Etper  Pratty  L.  C.  J,  (on  consideration).  We  are  all 
of  opinion  that  the  plea  is  not  good,  and  therefore  the 
judgment  must  be  affirmed.  As  the  plaintiff  had  a  good 
cause  of  *  action,  it  can  only  be  extinguished  by  a  satis- 
faction he  agrees  to  accept ;  and  it  is  not  his  agreement 

(a)  Tat/lor  v.  ^oue  that  is  sufficient,  but  it  must  appear  to  the  court  to 
Baker,  5  Mod.  |jq  ^  reasonable  satisfaction :  or  at  least  the  contrary  must 

136.     But  the  ...  .  . 

present  caae  was  not  appear,  as  it  docs  in  this  case.  If  5/.  be  (as  is  admitted) 
in  Hardoattie  ^o  Satisfaction  for  15/.,  why  is  a  simple  contract  to  pay  BL 
^6Q^!3%kie  *  satisfaction  for  another  simple  contract  of  three  times 
2  Term  Rep.  28.  the  value  ?  In  the  case  of  a  bond,  another  has  never  been 
iakey.Morffan,  allowed  to  be  pleaded  in  satisfaction,  without  a  bettering 

(b)  Craven  V. '  ^^  *^®  plaintiffs  case,  as  by  shortening  the  time  of  payment. 
SlTI^I^^Y^^**  Nay,  in  all  instances  the  bettering  his  case  is  not  sufficient, 
Reynolds^  Str.  for  a  bond  with  sureties  is  better  than  a  single  bond,  and 
DukeofBeau-  J^t  that  will  not  be  a  satisfaction,  1  Brownl.  47.  71 ; 
^Sir^^TrJe^  2  Roll.  Abr.  470.  The  judgment  therefore  must  be 
lawney  ▼.         affirmed  (a). 

BUhopofWin^        mi         •  n         i     i  •  i        . 

chetterjb.  226.  Ihen  it  was  alleged,  that,  smce  the  time  when  the  court 
1  Leon. 287*"**  took  to  advisc,  the  defendant  in  error  was  dead;  and 
1  Sid.  462 ;       therefore  they  prayed,  that  they  might  enter  the  judgment 

1  Vent,  oom  ifu. 

But  Biaokhall,  nimc  pTO  tunc^  ss  was  done  in  the  case  of  Bailer  v.  Delander^ 
Rep.i3.o<mJfo.  TriTL  I  Gco.  in  B.  R.,  which  was  ordered  accordingly  (i). 


The  main  point  in  this  case,  viz. 
that  a  security  of  equal  degree  for  a 
smaller  sum,  if  it  present  no  easier 
or  better  remedy,  cannot  be  pleaded 
in  an  action  for  the  larger  one, 
has  frequently  been  affirmed  since 
the  decision  of  Cumber  v.  Wane. 
In  Fitch  V,  Sutton,  6  East,  230, 
.  the  action  was  indebitatus  assumpsit 
for  goods  sold  and  delivered.  Plea 
von  assumpsit.  At  the  trial  it  ap- 
peared that  the  defendant,  who 
owed  the  plaintiff  50/.,  had  com- 
pounded with  his  creditors,  and 
paid  them  seven  shillings  in  the 


pound,  and,  at  the  time  of  such 
payment  to  the  plaintiff,  promised 
to  pay  him  the  residue  of  his  debt, 
when  he  should  be  of  ability  so  to 
do,  which  he  was  proved  to  have 
been  before  this  action  brought. 
On  the  other  hand,  the  defendant 
produced  a  receipt  signed  by  the 
plaintiff,  for  the  composition,  and 
which  purported  to  be  in  full  of  all 
demands.  And  it  was  urged  that 
the  receipt  was  either  a  discharge 
of  the  promise,  or  that  the  promise 
itself  was  void,  as  being  a  fraud 
upon  his  other  creditors,  or  that. 
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at  ftU  events,  ihe  plainufT  ought 
not  to  have  declared  upon  the  ori- 
ginal canse  of  action,  but  specially 
upon  the  new  promise  to  pay  when 
of  ability.     But  the  court  in  banc^ 
after  a  verdict  for  the  defendant, 
made  a  rule  for  a  new  trial  abso* 
bte  on  the  express  ground  that 
the  aooeptanoe  of  171  10«.  could 
not  be  a  satisfaction  for  a  debt  of 
SOI.     ^  There  must  be  some  con- 
ademtion,^said  Lord  Ettenborofugh^ 
*^(oT  the  relinquishment  of  the 
residue,  something  collateral,  to 
diow  the  possibility  of  benefit  to 
the  party  relinquishing  his  further 
ohim,  otherwise  the  agreement  is 
mAmpadum.   But  the  mere  pro- 
nuse  to  pay  the  rest,  when  of 
ability,  puts  the  plaintiff  in  no 
better  condition  than  he  was  be- 
fore.   It  was  expressly  determined 
in  Cumber  v.  Wane^  that  acceptance 
of  a  security  for  a  lesser  sum  can- 
not be  pleaded  in  satisfaction  of  a 
rimilar  security  for  a  greater.  And 
though  that  case  was  said  by  me, 
in  argument  in  Heathcote  v.  Crook- 
JkmiSy  to  have  been  denied  to  be 
law,  and  in  confirmation  of  that 
Mr.  J.  BvHer  afterwards  referred 
to  a  case,  stated  to  be  that  of 
Hmrdeaxtk  v.  Howard,  H.  26  O.  3, 
yet  I  cannot  find  any  case  of  that 
sort,  and  none  has  been  now  re- 
ferred to:  on  the  contrary,  the 
authority  of  Cumber  *  v.  fVane  is 
directly  supported  by  PinneWs  case, 
which  never  appears  to  have  been 
qoestioned/*      The  other  judges 
emicurred,  and  Lawrence,  J.,  re- 
ferred to  Co.  Litt.  212.  b.,  and  to 


Adams  v.  Tapling,  4  Mod.  88^  as 
confirmatory  of  the  same  doctrine, 
in  the  former  of  which  it  was  laid 
down  that '  where  the  condition  is 
for  payment  of  20/.,  ^the  obligor 
or  feoffor  cannot,  at  the  time  ap- 
pointed, pay  a  lesser  sum  in  satis- 
faction of  the  whole,  because  it  is 
apparent  that  a  lesser  sum  cannot 
be  a  satisfaction  of  a  greater.  But 
if  the  obligee  or  feoffee  do  at  the 
day  receive  part,  and  thereof  make 
an  acquittance,  vnder  his  seal,  in 
full  satisfaction  of  the  whole,  it 
is  sufficient,  by  reason  the  deed 
amounteth  to  an  acquittance  of 
the  whole.  If  the  obligor  or  lessor 
pay  a  lesser  sum,  either  before  the 
day,  or  at  another  place,  than  is 
limited  by  the  condition,  and  the 
obligee  or  feoffee  receiveth  it,  this 
is  a  good  satisfaction.'*^  (See  the 
cases  on  this  point  collected  S.  N. 
P.  Debt  on  Bond ;  and  see  Wor- 
thinffton  v.  Wigley,  3  Bingh.  N.  C. 
454.) 

Fitch  V.  Sutton  is  stated  thus  at 
length,  because  it  is  perhaps  more 
frequently  referred  to  than  any 
other  case  upon  this  subject ;  the 
doctrine  there  laid  down,  viz.  that 
a  similar  security  for  a  smaller  debt 
cannot  be  pleaded  in  satisfaction 
of  a  larger  one,  has  been  frequently 
affirmed,  both  before  and  since. 
See  Heathcote  v.  Crookshanks,  2  T. 
R.  24 ;  PinneWs  case,  5  Rep.  117; 
Lynn  v.  Bruce,  2  H.  Bl.  317; 
T/iomas  v.  Heathom,  2  B.  &  C. 
477 ;  8  D.  &  R.  647,  S.  C.  And 
though  it  was  once  ruled  at  Nisi 
Prius,  that  a  creditor  who  had 
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given  a  receipt  in  full  of  all 
demands,  would  be  thereby  pre- 
cluded from  insisting  afterwards 
upon  any  demand  prior  to  such 
receipt ;  Abier  v.  George^  1  Camp. 
892 :  yet  it  is  clear,  both  upon 
general  principle,  and  from  the 
decisions  in  Fitch  y.  Sutton,  and 
other  cases,  that  such  an  instru- 
ment, not  being  an  estoppel,  can- 
not prevent  the  plaintiff  from  in- 
sisting that  part  of  his  demand 
remains  unsatisfied.  See  Graves 
V.  Key,  3  B.  &  Ad.  313 ;  Skaife  v. 
JodboR,  3  B.  &  C.  421 ;  Strattony. 
Rastall,  2  T.  R.  366. 

It  must  be  observed,  that  later 
cases  seem  to  have  engrafted  on  the 
doctrine,  that  a  smaller  sum  can  be 
no  satisfaction  for  a  larger  one  pay- 
able in  the  same  manner,  this  dis- 
tinction, that,  although,  where 
there  is  a  liquidated  debt,  the  rule 
laid  down  in  Cumber  v.  fVane  pre- 
vails, yet,  if  there  be  not  a  liquidated 
debt,  but  an  unliquidated  demand 
of  pecuniary  damages,  in  that  case 
the  acceptance  of  a  smaller  sum 
than  the  plaintiff  may  have  origi- 
nally claimed  will  be  a  satisfaction 
of  his  whole  demand,  and  a  good 
answer  to  an  action  in  respect  of 
it.  This  distinction  seems  to  have 
originated  in  the  case  of  lAmff- 
ridge  v.  DorvUIe,  5  B.  &  A.  117 ; 
it  was  discussed  in  Waiters  v.  Smith, 
2  B.  &  Adol.  889,  and  approved  in 
Wilkinson  v.  Byers,  1  Adol.  &  Ell. 
106.  That  was  an  action  of  as- 
sumpsit; the  declaration  stated 
that  T.  R.,  as  the  defendant's 
attorney,  had  sued  the  plaintiff  in 


the  Palace  Court  for  13/.  lOf., 
which  action  was  depending ;  and 
thereupon,  in  consideration  that 
the  plaintiff  would  pay  the  defend- 
ant the  132.  10«.,  the  defendant 
promised  the  plaintiff  to  settle 
with  the  said  attorney  for  the 
costs  of  the  action,  and  indemnify 
the  plaintiff  against  them;  that 
plaintiff  accordingly  paid  the  \3L 
\0s. ;  but  that  defendant  neglected 
to  settle  with  the  attorney,  who  pro- 
ceeded with  the  action  and  signed 
judgment  against  the  plaintiff^  who 
was  obliged  to  pay  7/.  lOf.  coetOi 
and  3/.  in  endeavouring  to  set 
aside  the  judgment.  At  the  trial, 
it  appeared  that  Byers^  the  presmt 
defendant,  was  a  wood-turner,  who 
had  done  work  for  Wilkinson^  the 
present  plaintifi^  to  recover  a  com- 
pensation for  which  the  action  had 
been  brought.  A  verdict  was  found 
for  the  plaintiff^  subject  to  the 
opinion  of  the  court,  upon  the 
question,  whether,  as  the  payment 
of  the  132.  10«.  was  a  payment  in 
discharge  of  an  admitted  debt,  it 
could  be  any  consideration  for  the 
defendant's  promise  to  indemnify 
the  plaintiff  against  the  costs  of  the 
Palace  Court  action.  The  court 
held  that  the  verdict  was  right. 
«  The  case,''  said  Parhe^  J.,  "  may 
be  decided  shortly  on  this  ground. 
If  an  action  be  brought  on  a.^tiaji- 
tum  meruit,  and  the  defendant 
agree  to  pay  a  less  sum  than  the 
demand  in  full,  that  is  a  good  ocm- 
sideration  for  a  promise  by  the 
plaintiff  to  pay  his  own  costs,  and 
proceed  no  further.     Payment  of 
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a  lesi  Slim  than  the  demand  has 
been  held  to  be  no  satisfaotion  in 
the  ease  of  a  liquidated  debt ;  but 
where  the  debt  is  unliquidated,  it 
ii  Bufficimit.   Now,  here  we  cannot 
mj  that  *  there  was  originally  any 
eertain  demand.   A  jury,  if  asked, 
coold  not,   in   my  opinion,  have 
mid  so.     In  the  great  majority  of 
aetions  of  this  nature,  for  work, 
labonr,  and  goods  sold,  it  is  not  a 
•peoifio  sum  that  forms  the  eub- 
jeet  matter  of  the  action;   and, 
mdees  that  could  have  been  shown 
in  the  present  case,  there  was  a 
ipx>d  consideration  for  the  pro- 
flrisa^     Vide  tamen    per    Little- 
dale^  J.,  in  Wright  t.  Acres^  6  A  & 
E.  729 .  The  principle  laid  down  in 
Umgridge  v.  DorvilU  was  approved 
df  in  Aike  v.  BachhouBe^  3  M.  & 
Welsh.  651,  per  Parke  B.      In 
DnoHy.  Rogers,  9  A.  &  E.  121, a 
plea  of  payment  of  6/.  10«.  in  satis- 
&etion  of  200/.  was  held  bad  after 
verdict.    No  reason  is   assigned 
for  the  decision,  but  probably  it 
nay  have  proceeded  on  the  ground 
that  the  plaintiff's  demand  (which 
was  for  use  and  occupation  agist- 
ment and  on  an  account  stated) 
was,  prima  facie,  to  be  considered 
iiqnidated,  and  that,  if  the  amount 
was  in  dispute  at  the  time  <^  the 
aeoord,  that  ought  to  have  been 
jdeaded  specially  ;  in  Wilkinson  v, 
Bgers,  it  will  be  remembered  that 
the  special  matter  appeared  on 
the  declaration. 

It  was  once  thought,  that  when, 
upon  the  dissolution  of  a  firm,  the 
partner  who  remained   in  trade 


agreed,  as  generally  happens,  to 
take  upon  himself  the  debts  of  the 
late  firm,  a  creditor  of  the  whole 
body  would  not,  by  assenting  to 
this  arrangement,  discharge  the 
retiring  partner  from  liability:  a 
notion  principally  founded  on  the 
decisions  in  David  v.  EUice,  5  B. 
&  C.  196 ;  Lodge  v.  Dicas,  3  B. 
&  A.  611 ;  by  which,  however,  it 
was  not  perhaps  warranted  to  its 
full  extent.  This  doctrine,  which 
was  based  on  a  ground  similar  to 
that  on  which  Cumber  v.  Wane  was 
decided,  viz.  that  there  would  be 
no  consideration  to  the  creditor 
for  such  an  arrangement,  had  been 
much  complained  of,  and  at  last 
came  to  be  canvassed  solemnly  in 
Thompson  v.  Percival,  5  B.  &  Adol. 
925  ;  3  Nev.  &  Mann.  167.  That 
was  an  action  against  James  and 
Charles  Pereival,  for  goods  sold 
and  delivered.  James  pleaded 
bankruptcy,  on  which  the  plaintiff 
as  to  him  entered  a  nolle  prosequi. 
Charles  pleaded  the  general  issue, 
and  at  the  trial  it  appeared  that 
James  and  Charles  had  been  in 
partnership,  which  was  dissolved 
in  the  usual  way,  James  to  con- 
tinue in  the  business,  and  to  receive 
and  pay  all  debts.  At  the  time 
when  notice  of  the  dissolution  was 
first  given  to  the  plaintiff,  he  had 
a  demand  on  the  firm,  for  which 
James  told  him  he  must  look  to 
him  alone.  He  afterwards  drew 
a  bill  on  James  for  its  amount, 
which  w^  dishonoured.  Upon 
these  facts,  a  verdict  being  found 
for  the  plaintiff,  the  court  granted 
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a  new  trial,  in  order  that  the  jury 
might  be  asked  whether  the  plain- 
tiff had  not  agreed  to  accept  the 
individual  liability  of  James,  in- 
stead of  the  joint  Uability  of  James 
and  Charles;  and  it  was  held,  that, 
if  that  question  should  be  an- 
swered in  the  affirmative,  the 
defendant  would  be  entitled  to  a 
verdict.  "  Many  cases,^  said  the 
Lord  Chief  Justice,  delivering  the 
judgment  of  the  court,  "  may  be 
conceived,  in  which  the  sole  liability 
of  one  of  two  debtors  may  be  more 
beneficial  than  the  joint  liability  of 
two,  either  in  respect  of  the  sol- 
vency of  the  parties  or  the  con- 
venience of  the  remedy,  as  in  cases 
of  bankruptcy,  survivorship,  or  in 
various  other  ways ;  and  whether 
it  was  actually  more  beneficial  in 
each  particular  case  cannot  be 
made  the  subject  of  inquiry.^  Ace. 
Winter  v.  Innes,  4  M.  &  Cr.  109. 
InKirwany,  Kirwan,4i  Tjrrwh.  491, 
a  similar  point  occurred.  That 
case  was  decided  upon  special  cir- 
cumstances ;  but  from  it,  as  well 
as  from  Thompson  v.  Percival,  the 
following  rule  may  be  collected : 
viz.  that  mere  knowledge  of  such 
an  arrangement  amongst  members 
of  a  partnership  about  to  be  dis- 
solved will  not  bind  the  creditor 
of  the  firm,  but  that  his  own  agree- 
ment to  accept  the  transfer  of 
liability  will ;  and  that  the  ques- 
tion, whether  he  have,  or  have  not, 
entered  into  such  an  agreement,  is 
a  question  proper  to  be  decided 
upon  by  a  jury. 

There  is  another  class  of  cases 


also  of  frequent  occurrence,  and  of 
great  practical  importance,  which 
are  exempted  from  the  general 
doctrine  laid  down  in  Cumber  v. 
Wane^  though  once  supposed  to  fall 
within  it ;  those,  viddicet,  in  which 
a  debtor  has  induced  a  number 
of  his  creditors  to  accept  a  com* 
position  amounting  to  less  than 
their  entire  demand.  Such  aa 
agreement,  if  entered  into  by  a 
number  of  creditors,  each  acting 
on  the  faith  of  the  engagement  of 
the  others,  will  be  binding  upon 
them  ;  for  each,  in  that  case,  has 
the  undertakings  of  the  rest  as  a 
consideration  for  his  own  under- 
taking. Reay  v.  White,  3  Tyrwh. 
596.  And  so  of  an  agreement  to 
give  time.  Goode  v.  Cheeseman,  2 
B.  &  Ad.  328.  But  if  one  of  the 
creditors  be  afterwards  refused  the 
benefit  held  out  to  him  by  the 
arrangement,  it  will  cease  to  bo 
binding  on  him.  Garrard  v.  Wcot- 
ner,  8  Bing.  258.  So,  if  the  con- 
sideration in  any  manner  fub,  the 
agreement  is  at  an  end.  Thus,  if 
some  creditors  sign  on  the  fiutli 
that  others  will  do  so,  if  the  others 
hold  out,  those  who  have  subscribed 
already  are  not  bound.  Becqf  t. 
Richardson,  2  C.  M.  &  R.  422.  So 
if  it  purport  to  pass  an  *  interest 
in  lands,  but  want  the  formalitiea 
required  by  the  Statute  of  Fraada^ 
it  will  not  bind  the  creditors. 
Akhin  v.  Hopkins,  1  Bing.  N.  S, 
99.  Nor  will  the  debtor  be  en- 
titled to  the  benefit  of  it  if  he 
neglect  to  perform  accurately  what 
is  to  be  done  on  his  part.     Thus 
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he  must  tender  the  composition 
money  on  the  appointed  day ;  for, 
as  Lord  Ellenborauffh  said,  in 
Crmdeyr.  Hillary,  2  M.  &  S.  120, 
the  party  to  be  discharged  is 
bound  to  do  the  act  which  is  to 
discharge  him ;  accord,  Shipton  v. 
Cauon,  6  B.  &  C.  378 ;  Wenham 
▼.  JFawk^  3  Dowl.  43  ;  unless,  in- 
deed, tiie  creditor  have  positively 
refused  to  accept  less  than  his 
ongmal  demand,  in  which  case  he 
ii  taken  to  have  waived  a  tender. 
Bm^  V.  Whyte,  3  Tyrwh.  596. 
See  Cdaper  v.  Phillips,  5  Tyrwh. 
170. 

The  general  doctrine  in  Cumber 
V.  ffantj  and  the  reason  of  all  the 
eieeptions  and  distinctions  which 
lave  been  engrafted  on  it,  may 
periiaps  be  summed  up  as  follows : 
«ur.  that  a  creditor  cannot  bind 
Umsdf  by  a  simple  agreement  to 
aeoept  a  smaller  sum  in  lieu  of  an 
lioertained  debt  of  larger  amount, 
neh  an  agreement  being  nudum 
foehan.  But  if  there  be  any 
benefit,  or  even  any  legal  possi- 
bility of  benefit,  to  the  creditor, 
thrown  in,  that  additional  weight 
will  turn  the  scale,  and  render  the 
ooosideration  sufficient  to  support 
tke  agreement.  See  Steinman  v. 
Maynus,  2  Campb.  124 ;  11  East, 
390;  Bradley  Y,  Gregory,  2  Campb. 
388;  fVood  v.  Roberts,  2  Stark. 
417 ;  Boothbyy.  Sowden,  3  Campb. 
175.  It  is  laid  down  in  some  of 
the  earlier  authorities,  that  an 
accord  to  avail  must  be  executed ; 
and  that  doctrine  is  affirmed  by 


BayUy  v.  Homan,  3  Bingh.  N.  C. 
915.  See  Allies  v.  Probyn  5 
Tyrwh.  1079;  Edwards  \.  Chap- 
man, 1  M.  &  Welsh.  231 ;  B£eves 
V.  Heame,  1  M.  &  W.  326 ;  Col- 
lingboume  v.  Mantell,  5  M.  &  W. 
292.  On  the  other  hand,  it  is  said 
in  Com.  Di.  B.  4,  "  An  accord  with 
mutual  promises  to  perform  is 
good,  though  the  thing  be  not 
performed  at  the  time  of  action, 
for  the  party  had  a  remedy  to 
compel  the  performance.'*^  See 
Good  V.  Cheeseman,  ubi  supra. 
The  rational  distinction  seems  to 
be,  that  if  the  promise  be  received 
in  satisfaction,  it  is  a  good  satis- 
faction; but  if  the  performance 
not  the  promise  is  intended  to 
operate  in  satisfaction,  there  shall 
be  no  satisfaction  without  per- 
formance.    See  Reeves  y,  Heame, 

1  M.  &  W.  326.  The  same  dis- 
tinction is  made  in  the  cases  cited 
in  the  notes  to  Cutter  v.  Powell, 
vol.  ii.,  where  it  is  held  that,  where 
the  promise  on  one  side  is  the  con- 
sideration for  that  on  the  other, 
performance  is  not  a  condition  pre- 
cedent to  the  right  of  action. 

The  second  point  decided  in 
this  case  is  an  exemplification  of 
that  maxim  of  law — Actus  curice 
neminifadt  injuriam,  for  the  delay 
is  the  act  of  the  court,  therefore 
the  parties  should  not  suffer  by  it. 
Ace,  Toubnin  v.  Anderson,  1  Taunt. 
385.   See  Lanman  v.  Lord  Audley, 

2  M.  &  W.  535 ;  Vaughan  v.  Wil- 
son, 4  Bing.  N.  C.  116. 
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HILARY,  8  G.  1.— /iST  MIDDLESEX,  CORAM  PRATT,  C.  •T. 

[reported    1    8TRAN0B,  504.] 

The  finder  of  a  jewel  may  maintain  trover  for  a  conversion 

thereof  by  a  tvronff-doer, 
A  master  is  answerable  for  the  loss  of  a  cuttomer's  property 

entrusted  to  his  servant  in  the  course  of  his  business  as  m 

tradesman. 
Where  a  person  who  has  wrangfvJly  converted  property  will  not 

produce  it,  it  shall  be  presumed,  as  ayainst  him,  to  be  ofAe 

best  description. 

The  plaintiff,  being  a  ohiumey-sweeper^B  boy,  found  a 
jewel,  and  carried  it  to  the  defendant's  shop  (who  was  a 
goldsmith)  to  know  what  it  was,  and  delivered  it  into  the 
hands  of  the  apprentice,  who,  under  pretence  of  weighing 
it,  took  out  the  stones,  and  calling  to  the  master  to  let  him 
know  it  came  to  three-halfpence,  the  master  offered  the  boy 
the  money,  who  refused  it  take  it,  and  insisted  to  have  the 
thing  again ;  whereupon  the  apprentice  delivered  him  back 
the  socket  without  the  stones.  And  now  in  trover  against 
the  master  these  points  were  ruled  : — 
1  Com.  Dig.  1*  That  the  finder  of  a  jewel,  though  he  does  not  by 

uovw (B0310.  ^^^  finding  acquire  an  absolute  property  or  ownership, 
yet  he  has  such  a  property  as  will  enable  him  to  keep  it 
against  all  but  the  rightful  owner,  and  consequently  may 
maintain  trover. 

2.  That  the  action  will  lay  against  the  master,  who 
gives  a  credit  to  his  apprentice,  and  is  answerable  for  his 
neglect. 

3.  As  to  the  value  of  the  jewel,  several  of  the  trade  were 
examined  to  prove  what  a  jewel  of  the  finest  water  that 
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would  fit  the  socket  would  be  worth ;  and  the  Chief  Justice 
^directed  the  jury,  that  unless  the  defendant  did  produce  the 
jewel,  and  show  it  not  to  be  of  the  finest  water,  they  should 
presume  the  strongest  against  him,  and  make  the  value  of 
the  best  jewels  the  measure  of  their  damages,  which  they 
accordingly  did. 


This  is  the  case  usually  referred 
to  for  the  purpose  of  illustrating 
that  leading  principle  of  law,  that 
bare  possession  constitutes  a  suffi- 
cient title  to  enable  the  party  en- 
joying it  to  obtain  legal  remedy 
against  a  mere  wrong-doer.      It 
would  be  almost  a  waste  of  time 
to  enumerate  the  modem  decisions 
by  which  this  proposition  is  en- 
fooed  and  explained.     Two  of  the 
most  remarkable    are,   Stittan  v. 
Buck,  2  Taunt.  302 ;  and  Burton 
▼.  Hughes^  2  Bingh.  173,  where 
property  having  been  lent  to  the 
plamtiff  under  awrittenagreement, 
ii  was  nevertheless  held  that  he 
might  maintain  trover  for  it  with- 
OQt  producing  that  agreement ;  for 
though,  if  it  had  been  necessary  to 
prove  the  nature  of  his  interest  in 
it,  the  rules  of  evidence  would  have 
rendered  the  production  of  the 
writmg  indispensable,  still  as  pes- 
aeesion  is  a  sufficient  title  against 
» wrong-doer,  it  was  sufficient  to 
show  his  possession   without  in- 
quiring into  the  terms  of  it.     See 
alflo  Uatson  v.  Cook,  4  Bing.  N.  C. 
392. 

Formerly  the  right  of  the  plain- 
tiff in  trover  to  the  possession  of 
the  goods  always  came  in  question 
'^der  the  plea  of  not  guilty :  but 


now,  by  Reg.  Gen.  Hil.  1836,  if 
the  defendant  deny  the  plaintiff's 
title  to  the  goods,  he  must  plead 
specially.  Since  these  rules,  it 
has  been  held,  in  conformity  with 
the  doctrine  laid  down  in  the  prin- 
cipal case,  that  *'*'  the  plea  of  no 
property  in  the  plaintiff,  means  no 
propertyas  against  the  defendant." 
Per  Parhe^  B.,  in  Nichotts  v.  Bas- 
tard,  2  G.  M.  &  R.  662;  and 
quaere  as  to  the  case  of  Howell  v. 
White,  1  M.  &  Rob.  400. 

It  was  in  consequence  of  the 
doctrine  thus  affirmed  in  Armory 
V.  Delamirie,  viz.  that  mere  posses- 
sion is  sufficient  against  a  wrongs 
doer,  that  it  was  decided  in  Tre- 
vilian  v.  Pyne,  Salk.  107 ;  and 
Chambers  v.  Donaldson,  11  East, 
65 ;  in  opposition  to  several  old 
authorities,  that  a  comman^f  alleged 
in  pleading  is  traversable.  In 
Trevilian  v.  Pyne,  the  action  was 
replevin  for  cattle.  Cognizance^ 
by  the  defendant  as  bailiff  to  J.S. 
Plea  in  bar,  that  defendant  was 
not  bailiff  to  J.  S.,  and  held  good 
on  demurrer ;  for  though  J.  S. 
had  a  right  to  take  the  cattle,  yet 
a  stranger  without  his  authority 
could  not.  Ace.  Robson  v.  Douglas^ 
Freem.  535 ;  George  v.  Kineh, 
7  Mod.  481.     It  was  thought,  in- 
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deed,  long  after  the  decision  in 
Trevilian  v.  Pyne^  that  in  trespafls 
quare  clausum  fregit^  if  the  defend- 
ant justified  under  the  command 
of  A.,  in  whom  he  alleged  the 
freehold  to  be,  the  plaintiff  could 
not  in  his  replication  traverse  the 
command,  because  that  would  ad- 
mit the  freehold  to  be  in  A. ;  and 
if  the  freehold  were  in  A.  the 
plaintiff  ought  not  to  maintain  his 
action.  But  this  distinction  is  now 
completely  exploded,  for  in  Cham- 
bers v.  Donaldson^  11  East,  65,  the 
defendants,  to  an  action  of  tres- 
pass quare  clauxum  fregit^  pleaded 
that  the  locus  in  quo  was  the  free- 
hold of  E.  B.  Portman,  Esq.,  and 
that  they  by  his  command  broke 
and  entered  the  same.  The  plain- 
tiff traversed  the  command,  and 
on  demurrer  the  replication  was 
held  good  upon  the  express  ground 
that  the  defendant,  if  he  had  not 
the  conunand  of  Portman,  was  a 
wrong-doer,  and  that  as  against 
a  wrong-doer  the  plaintiff  ^s  pos- 
session, even  supposing  him  to 
have  no  title,  would  be  sufficient 
to  maintain  the  action.  See 
Heath  V.  Milwardy  2  Bing.  N.  C. 
98. 

On  the  same  principle  rests  the 
well-known  rule  in  actions  of  eject- 
ment, viz.  that  the  plaintiff  must 
recover  by  the  strength  of  his  own 
titlCf  not  the  weakness  of  his  antago- 
nisfs;  for  no  one  can  recover  in 
ejectment,  who  would  not  be  en- 
titled to  enter  without  bringing 
ejectment ;  and  any  person  enter- 
ing on  the  possession  of  the  tenant, 


unless  he  have  a  better  title,  is  a 
wrong-doer. 

In  the  late  case  of  Dobree  ▼• 
Napier,  2  Bing.  N.  C.  781,  a  diih 
tinction  was  engrafted  *  upon  the 
general  rule  that  a  command  is 
traversable.  That  was  an  aoticm 
of  trespass,  for  seizing  a  steam- 
vessel.  The  defendant  pleaded  a 
seizure  of  the  vessel  as  prize,  by 
the  command  of  the  Queen  of  Por- 
tugal. The  plaintiff  replied  facts 
showing  that  the  defendant 
prohibited  from  entering  the 
vice  of  the  Queen  of  Portugal,  by 
the  provisions  of  the  Foreign  Eor 
listment  Act.  Upon  demurrer, 
judgment  was  given  for  the  de- 
fendant. '^  The  only  ground,"  said 
Tindaly  C.  J.,  ''on  which  the 
authority  of  the  servant  is  traver- 
sable at  all  in  an  action  of  trespass 
is  to  protect  the  person  or  pro- 
perty of  a  party  from  the  offidons 
orwantoninterferenceofastranger, 
where  the  principal  might  have 
been  willing  to  waive  his  ri^its. 
It  is  obvious,  that  the  full  booefit 
of  this  principle  is  secured  to  the 
plaintiffs,  by  allowing  a  traverse 
of  the  authority,  de  facto,  without 
permitting  them  to  impeach  it  by 
a  legal  objection  to  its  validity  in 
another  and  foreign  country." 

As  to  the  third  point  decided 
in  this  case,  it  is  an  illustration  of 
that  favourite  maxim  of  the  law, 
omnia  presumuntur  contra  spoHa- 
torem ;  which  signifies,  that  if  a 
man,  by  his  own  tortious  act,  with- 
hold the  evidence  by  which  the 
nature  of  his  case  would  be  mani- 
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fested,  every  preBamption  to  his 
diaadymntage    will    be    adopted. 
ThiiB,  if  a  man  withhold  an  agree- 
ment, under  which  he  is  charge- 
able, it  ia  presumed  to  have  been 
psoperly  stamped.    Crisp  v.  Ander- 
90^9   1   Stark.  85.       So,  too,  if 
goods  are  sold  without  any  express 
•t^Nilation  as  to  their  price,  if  the 
irendor  refuse  to  ^ve  any  express 
sfidenoe  of  their  value,  they  are 
praomed  to  be  worth  only  the 
lowest  price  for  which  goodd  of 
thai  description  usually  sell ;  un- 
less the  vendee  himself  be  shown 
to  have  suppressed  the  means  of 
ascertaining  the  truth,  for  then  a 
Qontrary  presumption  arises,  and 
ihsy  are  taken  to  be  of  the  very 
Iwst  description.   Cltames  v.  Pezzy^ 
1  Gamp.  8,  et  notas.    In  a  recent 
ease,   BraWaodte  v*   Coleman^  1 
Haniaon,  223,  the  Court  of  King^s 
Bench  differed  on  the  application 
rfthis  principle ;  it  was  an  action 
by  the  indorsee  against  the  drawer, 
ud  the  only  evidence  of  notice  of 
diihonour  was  the  following  state- 


ment made  by  the  defendant: — 
*'*'  I  have  several  good  defences  to 
the  action  ;  in  the  first  place,  the 
le^ter^  (containing  the  notice  of 
dishonour)  '^  was  not  sent  to  me 
in  time."  A  notice  to  produce  the 
letter  had  been  given,  but  it  was 
not  produced:  LordD€n97iaii,C.J., 
thought,  that,  as,  the  defendant 
withheld  the  letter,  the  jury  were 
justified  in  assuming,  as  they 
actually  had  done,  that  if  pro- 
duced it  would  appear  to  have 
been  in  time.  But  Littkdak^ 
Patteton^  and  Coleridge^  J.  J., 
thought,  that  the  letter  might 
have  been  dated  on  the  proper 
day,  but  sent  by  private  hand,  or 
in  some  way  in  which  it  would 
not  have  arrived  in  proper  time ; 
and  that  the  defendant  would  not 
be  bound  to  produce  a  letter, 
which,  on  the  face  of  it,  might 
make  against  him,  and  which  he 
might  not  have  evidence  to  ex- 
plain ;  and  a  rule  for  a  new  trial 
was  made  absolute* 
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EASTER—l  GEORGE  3.  C.  B. 

[rBPOBTBD  2  WILSON,  341.] 

lUegdlity  may  be  pleaded  as  a  defence  to  an  action  on  a  bond. 
Debt  upon  a  Shropshirb,  to  wit.    Robert  Blantem,  late  of  RodeO' 

bond  for  700/.,   i         .     .        .«  .«  .  j    ^ 

dated  the  6th  huTst  m  the  said  county,  yeoman,  was  summoned  to 
1765^  ^^'^'  answer  Edward  Collins  of  a  plea,  that  he  render  to  him 
seven  hundred  pounds  which  he  owes  to  and  unjustly 
detains  from  him,  &c.  Whereupon  the  said  Edward 
Collins,  by  John  Leake  his  attorney,  says,  that  whereas 
the  said  Robert  Blantem  on  the  sixth  day  of  April,  which 
was  in  the  year  of  our  Lord  1765,  at  Rodenhurst  aforesaid 
in  the  county  aforesaid,  by  his  certain  writing  obligatory 
acknowledged  himself  to  be  held  and  firmly  bound  unto 
the  said  Edward  Collins  in  the  aforesaid  sum  of  seten 
hundred  pounds,  to  be  paid  to  the  said  Edward  CoHins 
when  he  should  be  thereunto  required ;  nevertheless,  the 
said  Robert  Blantem  (although  often  thereunto  required) 
hath  not  paid  the  said  seven  hundred  pounds  to  the  said 
Edward  Collins,  but  hath  hitherto  refused  and  still  doth 
refuse  to  pay  the  same  to  the  said  Edward  Collins,  where- 
fore he  says  that  he  is  the  worse,  and  hath  damages  to  the 
value  of  ten  pounds,  and  therefore  he  brings  suit,  and  so 
forth ;  and  he  brings  here  into  court  the  aforesaid  writing 
obligatory,  which  testifies  the  said  debt  in  form  aforesaid, 
the  date  whereof  is  the  same  day  and  year  above  men- 
lit.  Plea  Mts      tioned. 

forth  oyer  of 

the  obligation,  And  the  Said  Robert,  by  George  Greene,  his  attorney, 
Tthere  with^the  comes  and  defends  the  wrong  and  injury,  when,  &c.,  and 
defendant  were  cravcs  oi/er  of  the  Said  supposed  writing  obligatory,  and  it 
wveraiiy  bound  ig  read  to  him  in  these  words :  to  wiV,  Know  all  men  by 

to  the  plaintiff 
in70(V. 


00LUN8   V.   BLANTIERN.  164—165  * 

these  presentB,  that  we,  John  Walker  of  Forton  in  the 
county  of  Stafford,  yeoman,  Thomas  Walker  of  Draycott- 
*  in-the-Moors  in  the  said  county  of  Stafford,  yeoman,  and 
Robert  Blantem  of  Rodenhurst  in  the  comity  of  Salop, 
yeoman,  are  held  and  firmly  bound  to  Edward  Collins  of 
Breoond  in  the  said  county  of  Stafford,  surgeon,  in  the 
lum  of  seven  hundred  pounds  of  good  and  lawful  money  of 
Great  Britain,  to  be  paid  to  the  said  Edward  Collins,  or  « 

his  certain  attorney,  executors,  administrators,  or  assigns, 
for  which  payment,  to  be  well  and  faithfully  made,  we  bind 
oarselves  and  each  and  every  of  us  jointly  and  severally, 
our  and  each  and  every  of  our  heirs,  executors,   and 
administrators,  firmly  by  these  presents,  sealed  with  our 
seals ;  dated  this  sixth  day  of  April,  in  the  fifth  year  of 
the  reign  of  our  sovereign  lord  Oeorge  the  Third,  by  the 
graoe  of  Ood,  of  Great  Britain,  France,  and  Ireland  king, 
deiender  of  the  faith,  and  so  forth,  and  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  sixty-five ;  he  also 
ermres  oyer  of  the  condition  to  the  said  supposed  writing  And  iIm  oper 
obfigatory,  and  it  is  read  to  him  in  these  words ;  to  toit^  f„  the^Tment 
The  condition  of  this  obligation  is  such,  that  if  the  above-  ""{^^^^^  |£* 
bmmden   John  Walker,  Thomas    Walker,   and    Robert  6th  of Mmy  next. 
Hantem,  our  heirs,  executors,  or  administrators,  shall  and 
do  well  and  truly  pay  or  cause  to  be  paid  unto  the  above- 
named  Edward  Collins,  his  executors,  administrators,  or 
aarigns,  the  full  sum  of  three  hundred  and  fifty  pounds  of 
good  and  lawful  money  of  Great  Britain,  upon  the  sixth 
day  of  May  next,  without  fraud  or  further  delay,  then  this 
obligation  to  be  void  and  of  none  effect,  or  else  to  remain 
in  fall  force  and  virtue ;  which  being  read  and  heard,  the 
nid  Robert  saith,  that  the  said  Edward  ought  not  to  have 
Ub  aforesaid  action  thereof  against  him  the  said  Robert, 
because  he  says  that  the  said  supposed  writing  obligatory  is  Nonesifaetum 
^his  deed,  and  of  this  he  puts  himself  upon  the  country, 
t(c.    And  for  further  plea  in  this  behalf  the  said  Robert, 
by  leave  of  the  court  here  for  this  purpose  first  had  and 
<>btained,  according  to  the  form  of  the  statute  in  such  case 
inade  and  provided,  says,  that  the  said  Edward  ought  not 
to  have  his  aforesaid  action  thereof  against  him,  because 


155 — 156*  GOLUNS   V.    BLANTBBN. 

he  Bays  that  before,  and  at  the  time  of  the  maldiig  of  the 

aboye-mentioned   supposed  writmg  obligatory,  and  also 

before  and  at  the  time  of  the  making  of  the  promisacHry 

note  hereafter  mentioned,  to  wit^  at  Rodenhurst  aforeeaidy 

the  said  John  Walker  and  Thomas  Walker  in  *  the  said 

Sndij,  Tho  de>  supposod  writing  obligatory  named,  and  also  one  Robert 

that  befora  and    Walker,  one  Thomas  Scillitoe,  and   one  John  Culliok, 

"^Z"'    atood  reepeotively  indicted  in  a  due  oouTBO  of  law  on  tli» 

bond,  and  the     prosecution  of   one  John   Rudge,  by  five   several  and 

note  after  men-  ...  -  «=»  -f 

tioned,  two  of  respective  mdictments,  for  wilful  and  corrupt  perjury,  to 
John  and*"'  which  Said  Bcveral  and  respective  indictments  the  said 
ThomasWaJkep  j^hn  Walker,  Thomas  Walker,  Robert  Walker,  Thomas 

and  three  otnen, 

stood  indicted  Soillitoo,  and  John  Cullick,  had  respectively  pleaded  the 

on  ^re^'m^eu'  Bcveral  plcas  of  uot  guilty  before  the  making  of  the  said 

and^coirn  T^^r-  ®"PP<>sed  writing  obligatory,  and  also  before  the  time  of 

jury,  and  had  the  making  of  the  said  note  hereafter  mentioned ;  and  the 

ed  Not  guilty  traverses  of  the  said  John  Walker,   Thomas  Walker, 

{JXbinr«d  ^^>^   Walker,    Thomas   SciUitoe,  and    John    Cullick 

note.   And  the  respectively  on  the  respective  indictments  were,  at  the 

MTeral  traTenes         *  -r  * 

on  the  indict-  time  of  the  making  of  the  unlawful,  wicked,  and  cormpfc 

thrtimTof  *  agreement  hereafter  mentioned,  and  of  the  note  hereafter 

nuJt^g  the  un-  mentioned,  and  also  of  the  above  supposed  writing  obli- 

ment  after  gatory,  to  wit^  on  the  day  whereon  the  said  supposed 

the  note  and  the  writing  obligatory  was  made,  about  to  come  on  to  be  tried 

J!S*th^»m^ay  *^  *^®  assizes  then,  to  wit,  on  that  day,  being,  and  continu- 

the  bond  was  w  to  be,  held  at  StafiFord  for  the  county  of  Stafford,  and 

made,  were 

about  to  come  that  the  said  John  Walker,  Thomas  Walker,   Robert 

sm!^^  ''  Walker,  Thomas  Scillitoe,  and  John  Cullick,  so  standing 

Whereupon  it  indicted  ou  the  prosecution  of  the  said  John  Rudge,  and 

rupUy  sgreed  the  Said  travcrscs  so  being  about  to  be  tried  as  aforesaid, 

the  prosecutor,  it  was  OU  the  said  sixth  day  of  April  in  the  year  1765,  in 

Ihefil1°S.^  the  said  writing  obligatory  mentioned,  to  wit,  at  Roden- 

indicted,  that  the  hurst  aforesaid,  unlawfully,  wickedly,  and  corruptly  agreed 

give  the  prose-  by  and  between  the  said  John  Rudge,  the  prosecutor  of 

note'^ror^slo/.  '  ^^^  indictments  aforesaid,  the  said  Edward  Collins  the 

in  consideration  plaintiff,  and  the  said  John  Walker,  Thomas  Walker, 

for  not  appearing    ^ 

to  give  cTidence  Robert  Walker,  Thomas  Scillitoe,  and  John  Cullick,  the 
the  nid  tnu  defendants  in  these  respective  indictments,  that  the  said 
Terses.  Edward  Collins  the  now  plaintiff  should  give  to  the  mdd 
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John  Rudge,  the  proeeoutor  of  the  indictments  aforesaid, 

Us  note  in  writing,  commonly  called  a  promissory  note, 

tm  and  for  Talne  received,  to  bear  date  on  a  certain  day 

ud  in  a  certain  year  now  past,  to  toit,  on  the  day  and  year 

last  mentioned,  for  a  large  som  of  money,  to  trt7,  the  sum 

of  three  hundred  and  fifty  pounds,  payable  to  the  said 

Jdm  Radge  thereafter,  to  toi/,  one  month  after  the  date 

thereof^  as  a  consideration  for  his  the  said  John  Rudge*s 

*  not  appearing  to  give  evidence  as  prosecutor  on  the  trial 

€f  any  or  either  of  the  traverses  aforesaid,  against  any  or 

either  of  the  defendants,  and  that  in  consideration  thereof 

the  said  John  Rudge  should  not,  nor  would  appear  at  the 

trial  of  the  traverses  aforesaid  as  prosecutor,  and  should 

not,  nor  would  give  evidence  on  any  or  either  of  the  said 

indictments  against  any  or  either  of  the  parties  so  standing 

indicted  as  aforesaid,  and  that  the  said  John  Walker,  And  that  the 

Thomas  Walker,  and  Robert  Blantem  the  now  defendant,  exe!^tethebond 

ihoold  seal  and  as  theur  deed  deliver  unto  the  said  Edward  ^Z  ^^^  v^^^^J^ 

'  of  the  nme  date 

CoDinB  their  bond  or  obligation  of  the  same  date  with  of  the  note  u  an 
the  said  note  in  the  penal  sum  of  seven  hundred  pounds,  plaintiff  for 
with  a  condition  thereunder  written  for  the  payment  of  «J^»8«««*»  »<>*•• 
three  hnndred  and  fifty  pounds  on  the  sixth  day  of  May 
then  next  and  now  elapsed,  as  an  indemnity  to  him  the 
aid  Edward  Collins  for  the  giving  of  such  note ;  and  the 
aid  Robert  Blantem  further  saith,  that  in  pursuance  and 
is  part  performance  of  the  said  unlawful,  wicked,  and 
oompt  agreement,  the  said  Edward  Collins  did  then  and  The  piaintifr 
tliere,  before  the  trial  of  the  said  traverses,  or  of  any  or  Se^proiecutw 
either  of  them,  to  toitj  on  the  said  6th  day  of  April  in  the  ^q?®"*  ^^^ 
jetr  1765  aforesaid,  at  Rodenhurst  aforesaid,  make,  give, 
ind  ddiver  unto  the  said  John  Rudge  his  certain  note  in 
writing,  conmionly  called  a  promissory  note,  bearing  date 
u  aforesaid,  to  wit,  on  the  day  and  in  the  year  last  men- 
tioned, for  the  sum  of  three  himdred  and  fifty  pounds,  as 
fcr  value  received,  payable  to  the  said  John  Rudge  there- 
after, to  tot/,  one  month  after  the  date  thereof,  according 
to  the  tenor  and  effect  of  the  agreement  aforesaid,  as  a 
^oonderation  for  his  the  said  John  Rudge's  not  appearing  fomotappearing 
••  prosecutor,  and  for  his  not  giving  evidence  as  prosecutor  «•  pro««:utor 

D  ft 

eyidence. 
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Andtlattbe 
obligon  on 
giving  the  note 
executed  this 


as  an  indemnity 
to  tbeplaintifF 
for  firing  foch 


An  aieiuient 
that  the  hond 
«a«  giTen  for 
the  said  con- 
•Uicratioo,  and 
no  other. 


on  the  trial  of  any  or  other  of  the  traveiBea  aforeaaidU 

against  any  or  either  of  the  parties  m>  indicted  as  aforesaid  ; 

and  that  in  porsoanoe  of  the  said  mdawful,  wicked,  and 

eormpt  agreement,  and  according  to  the  tenor  and  eflbet 

thereof,  the  said  J<^  Rodge  then  and  there  accepted, 

had,  and  received  the  said  note  of  and  from  the  said 

Edward  Collins  for  the  purpose  aforesaid,  and  in  part 

performance  of  the  aforesaid  unlawfol,  wicked,  and  oormpC 

agreement ;  and  that  in  liirther  pursaance  and  completioa 

of  the  said  unlawful,  wicked,  and  corrupt  agreement,  and 

according  to  the  terms  and  effect  thereof,  the  said  J<4m 

Walker,  Thomas  Walker,  and  Robert  Blantem  the  now 

defendant,   did  then  and  there  immediately  *  after  the 

giving  of  the  said  note,  and  before  the  trial  of  the  traverses 

aforesaid,  or  of  any  or  either  of  them,  to  wit,  on  the  said 

6th  day  of  April  in  the  year  1765  afcH-esaid,  seal,  and  as 

their  deed  deliver  unto  the  said  Edward  QJlins  the  sud 

writing,  now  brought  here  into  court,  with  the  condition 

above  specified,  as  an  indOTonity  to  him  the  said  Eldward 

C<dlins  for  the  giving  of  such  note  so  given  for  the  eanae 

aforesaid ;  and  the  said  Robert  Kantem  further  saith,  that 

the  said  Eklward  Collins  then  and  there  at  the  time  of  the 

giving  of  the  said  note  to  the  said  John  Rndge  well  knew 

for  what  cause  and  consideration  the  same  was  so  giwn, 

and  that  the  said  Eldward  Collins,  at  the  time  of  the  sealing 

and  delivering  to  him  of  the  writing  now  brought  here  into 

court,  took,  accepted,  and  received  the  same  of  and  from 

the  said  John    Walker,   Thomas   Walker,  and   Robert 

Blantem  the  now  defendant,  as  an  indemnity  against  the 

aforesaid  note,  with  this,  that  the  said  Robert  Blantem 

doth  aver,  that  the  said  supposed  writing  obligatory  now 

brought  here  into  court  was  given  for  such  consideration 

as  aforesaid,  and  no  other  whatsoever ;  and  that  he  the 

said  Robert   Blantem  and  the  said  John  Walker  and 

Thomas  Walker  mentioned  in  the  said  supposed  writing 

obligatory  were  not,  ucnt  were,  or  was  any  or  either  of 

them,  at  the  time  of  the  making  of  the  aforesaid  note,  or 

at  the  time  of  the  sealing  or  delivering  of  the  said  supposed 

writing  obligatory  to  the  said  Eniward  Cdlins,  or  at  the 


^ 
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time  of  his  aooeptance  of  the  said  suppoBed  writing  obli-  ^^^  that  the 

•       •111  t  •i-r^i  «^if  obligort  were  not 

gstory,  in  anywise  indebted  to  the  said  Edward  CoUins  or  indebted  to  the 
to  the  said  John  Rudge  in  any  sum  of  money,  or  in  any  ^^^^  the 
other  respect  whatsoever ;  and  so  the  said  Robert  Blantem  ^^  ^*  ^f  >^  '^^ 
mittk,  mat  the  said  supposed  writing  obligatory  so  made  and  &c. 
giyen  by  them  the  said  Robert  Bkintem,  John  Walker, 
ud  Thomas  Walker,  for  the  cause  aforesaid,  is  void  in  law^ 
ud  this  he  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment if  the  said  Edward  CoUins  ought  to  have  his  aforesaid 
■etioQ  thereof  against  him,  &c.     And  for  further  plea  in 
Uns  behalf,  the  said  Robert  Blantem  by  like  leave  of  the 
eoort  here  for  this  purpose  first  had  and  obtained,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, saya.  that  the  said  Edward  ought  not  to  have  his 
aforesaid  action  thereof  against  him,  because  he  says  that 
ike  said  supposed  writing  obligatory  was  given  by  the  said 
Robert  Blantem,  John  *  Walker,  and  Thomas  Walker,  3id,  Plea  that 
to  the  said  Edward,  to  wit^  at  Rodenhurst  aforesaid,  to  giyen  by  the 
iDdannify  the  said   Edward  against  a  certain  note  in  ^el^^thl'^ 
miting  of  the  said  Edward^s,  commonly  called  a  promissory  plaintiff  against 

a  note  given  by 

aote,  then,  to  wit^  on  the  said  sixth  day  of  April  in  the  him  to  the  pro- 
year  1765  aforesaid,  to  wit^  at  Rodenhurst  aforesaid,  given  tbTpiainuAas 
by  the  said  Edward  Collins  to  the  said  John  Rudge,  as  for  ^?g^°  ^J"' 
filue  received,  bearing  date  on  a  certain  day  and  in  a  note ;  et  hoe, 
eortain  year  now  past,  to  witj  on  the  day  and  year  last 
aforesaid,  whereby  the  said  Edward  promised  to  pay  to  the 
Mttd  John  Rudge  a  certain  sum  of  money,  to  toity  the  sum 
of  three  hundred  and  fifty  pounds,  as  for  value  received,  at 
a  certain  time  thereafter,  to  wit,  one  month  after  the  date 
of  the  said  note,  which  said  note  still  remains  unpaid,  and 
that  the  said  Edward  Collins  hath  not  been  in  anywise 
damnified  by  means  of  the  said  note,  or  of  the  giving  of  the 
nine;   and  this  the  said  Robert  Blantem  is  ready  to 
verify ;  wherefore  he  prays  judgment  if  the  said  Edward 
OQ^t  to  have  his  aforesaid  action  thereof  against  him,  &c. 

John  Glynn. 
And  the  said  Edward  Collins,  as  to  the  said  plea  of  the  Replication  and 
■aid  Kobert  by  him  first  above  pleaded  in  bar,  and  whereof  piea. 
'^  hath  put  himself  upon  the  country,  says,  that  he  the  said 


m 


ni 


*fikiU  t«  III  ill 

■  ■•■till  I 


•iodi  di»  mam  Oewse;  and  the  said  Edward,  mb 
piea  qI  die  mid  Robert  bj  him  secondly  above 
in  ban  mm  dut  he.  br  reaioo  of  anything  by  the 
ELofaerc  :tbmm  in.  tjun  pfea  alleged,  ought  not  to  be 
mnL  Inmne  and  maintaining  his  said  action  against 
RotMart;.  beeame  he  says  4hat  the  same  pleai  in 
mai  film  at  the  ame  is  aboTe  pleaded,  and  the 
dmem  vxmtarineA,  are  not  sofficiait  in  law  to  bar 
mii  Eubpasd  finnn  haWng  his  said  action  against  the 
SLmmr;.  m  wfaick  aaid  plea,  in  manner  and  form  above 
die  mid  Edward  Collins  hath  no  need,  nor  is  he 
■rr  die  law  of  die  lami  in  any  manner  to  answer ; 
»  afr  ia  rvmij  to  verify :  wherefore  for  want  of  a 
in  dda  behaH  the  said  Edward  Cdlins  prays 
■adebc  aforesaid,  together  with  his  damages, 
ti  da?  detaining  that  debt,  to  be  adjudged  to 
:Btr.,  uai  ?fae  aid  Edward  Cdlins,  as  to  the  said  plea 
auL  Bubert  by  him  lastly  above  pleaded  in  bar  says, 
:iiac  lie  by  ceason  of  anything,  by  the  said  Robert,  above 
^  in  diac  pte«  alleged,  oogfat  not  to  be  barred  firom  having 
jgti  iBainfeaining  hie  said  action  against  the  said  Robert^ 
beeause  he  aays  diat  the  same  plea,  in  manner  and  form  as 
die  «9aaie  iaabove  pleaded,  and  the  matters  therein  contained, 
:iro  not  suAeient  in  law  to  bar  the  said  Edward  firom  having 
hii»  ^d  action  against  the  said  Robert,  to  which  said  plea, 
iu  manner  and  form  above  pleaded,  the  said  Edward  Collins 
bath  no  need,  nor  is  he  bound  by  the  law  of  the  land  in  any 
mourner  to  answer ;  and  this  he  is  ready  to  verify ;  where- 
fore for  want  of  a  sufficient  plea  in  this  behalf,  the  said 
bTdward  Collins  prays  judgment,  and  his  debt  aforesaid, 
together  with  his  damages,  by  occasion  of  the  detaining 
that  debt,  to  be  adjudged  to  him,  &o. 

G.  Nares. 
And  the  said  Robert  saith,  that  the  said  plea  by  him  the 
M»id  Robert  secondly  above  pleaded  in  bar,  in  manner  and 
form  as  the  same  is  above  pleaded,  and  the  matters  therein 
iHMitained,  are  sufficient  in  law  to  bar  the  said  Edward  from 
liHviii^  his  said  action  against  the  said  Robert,  which  said 
l«)is|ik  and  the  matters  therein  contained,  he  the  said  Robert 
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k  ready  to  verify  and  prove,  as  the  said  court  shall  award ; 
aod  because  the  said  Edward  hath  not  in  any  manner 
answered  thereto,  nor  in  anywise  denied  the  same,  he  the 
■ud  Robert  prays  judgment,  and  that  the  said  Edward 
nay  be  barred  from  having  his  said  action  thereof  against 
him  the  said  Robert,  &c.,  and  because  the  justices  here  will 
advise  of  and  upon  the  premises  before  that  they  give 
judgment  thereupon,  day  is  given  to  the  parties  aforesaid 
here  until  -^— »—  to  hear  their  judgment  thereupon,  so 
that  the  said  justices  here  are  not  yet  ready  to  give  judg^ 
ment  thereon ;  and  the  said  Robert  further  saith,  that  the 
attd  plea  by  him  the  said  Robert  lastly  above  pleaded  in 
bar  in  manner  and  form  as  the  same  is  above  pleaded,  and 
die  matters  therein  contained,  are  sufficient  in  law  to  bar  the 
mid  Edward  from  having  his  said  action  against  him  the  said 
Robert,  which  said  plea,  and  the  matters  therein  contained, 
ke  the  said  Robert  is  ready  to  verify  and  prove,  as  the 
QOiirt  shall  award ;  and  because  the  said  Edward  hath  not 
m  any  manner  answered  thereto,  nor  in  anywise  denied  the 
woe,  he  the  said  Robert  prays  judgment,  and  that  the  said 
Edward  may  be  barred  from  having  his  said  action  thereof 
igiinst  him  the  said  Robert,  &c. 

John  Glynn. 

*  And  because  the  justices  here  will  advise  of  and  upon  the 
premises  before  that  they  give  judgment  thereupon,  day  is 
ghren  to  the  parties  aforesaid  here  until  ■  to  hear 

tiieir  judgment  thereupon,  for  that  the  said  justices  here  are 
not  as  yet  ready  to  give  judgment  thereon ;  and  in  order  to 
try  the  issue  between  the  parties  aforesaid  above  joined  to  be 
tried  by  the  country,  the  sheriff  is  commanded  that  he  cause 
to  come  here  in  eight  days  of  the  purification  of  the  blessed 
Miry  twelve,  &c.,  by  whom,  &c.,  and  who  neither,  &c.,  to 
leeognise,  &c.,  because  as  well,  &c. 

COLLINS  V.  BLANTERN. 
This  case  was  well  argued  last  Hilary  term  by  serjeant 
Som  for  the  plaintiff  and  serjeant  Glynn  for  the  defendant, 
^  in  this  term  by  serjeant  Burland  for  the  plaintiff,  and 
*n«»t  Jephson  for  the  defendant. 
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On  tho  Bide  of  tho  plaintiff  it  was  insisted  that  the  con- 
dition of  tho  bond  being  singly  for  tho  payment  of  »  sum 
of  money,  the  bond  is  good  and  lawful ;  and  that  no  aver- 
ment shall  be  admitted  that  the  bond  was  given  upon  an 
unlawful  consideration  not  appearing  upon  the  face  of  it, 
and  therefore  that  the  special  plea  is  bad ;  upon  the  first 
argument  these  cases  were  cited  for  the  plaintiff,  Carth.  252; 
Comb.  121,  Thomson  v.  Harvey ;  hady  Downing  v.  Chap- 
t  TiiiBcaMwni  man\^  C.  B.,  Mich.  6  Geo.  2  (now  depending  in  error  in 
report  9  East,  B.  R.)  ;  1  Leou.  73.  203  ;  Jenk.  106;  Carth.  300;  Comb. 
414,  io  notd,      2^5  .  Empson  v.  BaOiurst,  1  Mod.  35  ;  Hutton,  62 ;  Veat 

331;  Cro.  Jac.  248. 

For  the  defendant  it  was  insisted,  that  the  averment  of 
the  wicked  and  unlawful  consideration  of  giving  tho  bond, 
might  well  be  pleaded,  although  it  doth  not  appear  upon  the 
face  of  the  deed ;  and  that  anything  which  shows  an  obliga- 
tion to  be  void,  may  well  be  averred,  although  it  doth  not 
appear  on  the  face  of  the  bond,  as  duress :  that  it  was  deli- 
vered as  an  escrow  to  be  delivered  upon  a  certain  condition 
to  the  obligee ;  infancy^  coverture,  or  upon  a  sirnaniaeal  am- 
tract,  maintenance,  Sfc. ;  and  although  it  is  said,  there  is  a 
difference  between  bonds  being  void  at  common  law,  and  by 
statute,  yet  it  is  otherwise,  for  the  common  law  was  origin- 
ally by  statutes  which  are  now  not  in  being ;  the  general 
rule  that  you  cannot  plead  any  matter  e^e/tor^  the  deed,  doth 
not  apply  to  this  case ;  tho  true  meaning  of  that  rule  is, 
*  that  you  cannot  allege  anything  inconsistent  with  and  J 
contrary  to  the  deed,  but  you  may  allege  matter  consistent*^ 
with  tho  deed  ;  the  bond  in  the  present  case  is  for  the  pay — 
mcnt  of  money.     Tho  plea  admits  this,  and  the  avermc^iL^ 
alleges  upon  what  consideration  that  money  was  to  be  paid,^^ 
and  therefore  is  not  inconsistent  or  contradictory  to  thds 
condition  of  tho  bond  ;  this  rule  of  pleading,  applied  to  th^3 
cases  of  simoiiy^  duress,  coverture^  infancy^  Sfc,^  is  on  the  sidei^ 
of  the  defendant  in  this  case.     In  bonds  not  to  follow 
trade  the  defendant  may  aver  the  consideration  to  avoid  the3 
bond.     Downing  v.  Chapman  is  not  like  tliis  case,  that 
an  averment  contradictory  to  the  condition  of  tho  bond 
and  amounted  to  a  defeasance,  the  present  condition 
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ooosiAtent  with  tho  condition,  which  is  for  payment  of 
money,  and  only  shows  tho  bad  consideration  upon  which 
the  monoy  was  to  be  paid. 

Upon  the  first  aipiment  the  Lord  Chief  Justice  broke 

the  case,  and  said  that  this  was  very  different  from  tho 

ease  of  Lady  Downing  y.  Chapman^  and  therefore  he  would 

oonsider  it  wholly  independent  thereof ;  and  said,  as  he  was 

then  advised,  he  thought  there  was  no  difference  between 

tti  act  being  void  by  statute  or  by  the  common  law,  that 

the  principle  the  judges  heretofore  have  gone  upon  for 

making  the  distinctions  (in  the  books)  is  not  a  sound  one ; 

for  wherever  the  bond  is  void  at  law  or  by  statute,  you  may 

diDw  how  it  is  void  by  plea,  and  that  in  truth  it  never  had 

any  legal  existence.     That  the  statute  law  is  the  will  of  the 

legidature  in  writing ;  the  common  law  is  nothing  else  but 

gtatutee  worn  out  by  time :  all  our  law  began  by  consent  of 

the  legislature,  and  whether  it  is  now  law  by  usage  or 

writing,  it  is  the  same  thing ;  a  statute  says  such  a  thing 

fhall  be  avoided  by  plea,  why  therefore  may  not  a  deed 

exemited  upon  a  consideration  against  the  common  law  be 

■voided  by  plea  \     In  dure^^  simanyy  infancy^  coverture^  Sfc,^ 

the  plea  discloses  that  in  truth  there  never  was  any  obliga- 

tkm.     The  principle,  upon  which  courts  of  justice  must  go, 

is,  to  enforce  tho  performance  of  contracts  not  injurious  to 

aodety ;  and  it  would  be  absurd  to  say  that  a  court  of  justice 

qUI  be  bound  to  enforce  contracts  injurious  to,  and  against 

the  public  good.     No  man  shall  come  into  a  court  and  say« 

^^Give  me  a  sum  of  money  which  I  desire  to  have  contrary 

%o  law ;  ^  there  can  be  no  doubt  but  that  the  compounding 

^  a  proeecution  for  wilful  and  corrupt  perjury  is  a  very  great 

oBeooe  to  the  public,  and  whether  it  was  between  some 

fieiBona  who  are  strangers  to  this  action,  it  is  not  material. 

BaAursty  Justice,  (upon  breaking  this  case,)  said  that  tho  Dr.  &Stud.  19. 
Ctte  of  Lady  Dovming  v.  Chapman  was  not  like  it.  Godb"  29. 

Gauldy  Justice,  (upon  tho  breaking  this  case,)  said,  that  ho 
diSsred  with  the  rest  of  the  court  in  tho  judgment  given  in 
Luiy  Dawning  v.  Chapman^  and  that  upon  tho  whole  of  that 
^5«8e  he  thought  tho  averment  that  the  bond  there  given  was 
^Pon  a  wicked  consideration,  ought  to  havo  been  admitted ; 

p2 
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ho  said  that  if  this  caso  at  bar  had  been  upon  a  simple  con- 
tract, the  court  would  not  have  hesitated  a  moment,  but 
would  have  given  judgment  that  it  was  bad  ;  and  shall  the 
court  sanctify  a  deed  made  upon  a  wicked  consideration 
because  it  is  sealed  ?  To  have  a  deed  which  ought  to  be  for 
a  man's  good  turned  to  evil  purposes,  he  thought  very 
wrong,  and  that  there  was  no  distinction,  whether  a  deed 
be  void  at  law  or  by  statute. 

Upon  the  second  argument  of  the  case  at  bar  in  this 
term,  the  Lord  Chief  Justice  delivered  the  opinion  of  the 
whole  court  (and  pronounced  judgment  for  the  defendant) 
to  the  following  effect. 

Lord  Chief  Justice  fVilmot :  Four  questions  are  to  be 
considered : 

Ist.  Whether  it  doth  not  appear  from  the  facts  alleged 
in  the  second  plea,  that  the  consideration  for  giving  the 
bond  is  an  illegal  consideration  I 

2nd.  Whether  a  bond  given  for  an  illegal  consideration 
is  not  clearly  void  at  common  law  ah  initio  ? 

3rd.  Supposing  the  bond  is  void,  whether  the  facts  dia* 
closed  in  the  plea  to  show  it  void,  can  by  law  be  averred 
and  specially  pleaded  I 

4th.  If  they  can  be  pleaded ;  then  whether  this  second 
plea  is  duly,  aptly,  and  properly  pleaded  ? 

1.  As  to  the  first  question,  it  hath  been  insisted  for  the 
plaintiff,  that  he  was  not  privy  to  the  bargain  and  agree- 
ment, so,  as  to  him,  there  appears  to  be  nothing  illegal 
done  by  him.  But  we  are  all  clearly  of  opinion,  that  the 
whole  of  tlie  transaction  is  to  be  considered  as  one  entire 
agreement ;  for  the  bond  and  note  are  both  dated  upon  the 
same  day,  for  payment  of  the  same  sum  of  money  on  the 
same  day ;  the  manner  of  the  transaction  was  to  gild  over 
*  and  conceal  the  truth;  and  whenever  courts  of  law  see 
such  attempts  made  to  conceal  such  wicked  deeds,  they  will 
brush  away  the  cobweb  varnish,  an<l  show  the  transactions 
in  their  true  light.  This  is  an  agreement  to  stifle  a  prose- 
cution for  wilful  and  corrupt  perjury,  a  crime  most  detri- 
mental to  the  commonwealth  ;  for  it  is  the  duty  of  every 
man  to  prosecute,  appear  against,  and  bring  offenders  of 
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this  6ort  to  justice.  Many  felonies  are  not  so  enormous 
offences  as  perjury,  and  therefore  to  stifle  a  prosecution  for 
perjury  seems  to  be  a  greater  ofibnce  than  compounding 
some  felonies.  The  promissory  note  was  certainly  void; 
what  right  then  hath  the  plaintiff  to  recover  upon  this  bond, 
which  was  given  to  indemnify  him  from  a  note  that  was 
void!  They  are  both  bad,  the  consideration  for  giving 
them  being  wicked  and  unlawful. 

2.  As  to  the  second  point,  we  are  all  of  opinion  that  the 

bond  is  void  ab  initio^  by  the  common  law,  by  the  civil  law, 

moral  law,  and  all  laws  whatever ;  and  it  is  so  held  by  all 

writers  whatsoever  upon  this  subject,  except  in  one  passage 

m  Crrotius,  lib.  2.  cap.  11.  sect.  9,  where  I  think  he  is 

greatly  mistaken,  and  differs  from  Puffendorf,  lib.  3.  cap.  8. 

sect.  8,   who,   in   my  opinion,   convicts  the  doctrine  of 

Giotius.     In  Justin.  Instit.  lib.  3.  tit.  20,  de  turpi  causa^ 

aect.  23.     Quod  turpi  ex  causa  promissum  esf^  veluti  si  quis 

homicidium  vel  sacrilegium^  sefacturum  pramittat^  rum  valet. 

And  Vinnius,  in  his  commentary,  carries  it  so  far  as  to  say, 

you  shall  not  stipulate  or  promise  to  pay  money  to  a  man 

not  to  do  a  crime,  Si  quis  pecuniam  promiserity  nejurtum  aut 

wdanfaceret^  aut  sub  conditioner  si  non  fecerit^  adhuc  dicen- 

dm  stipulationem  nuUius  esse  momenti  ;  cum  hoc  ipsumflagi- 

&mm  est,  pecuniam  pacisci  qito  Jlagitio  abstineas.     Dig.  lib. 

i.  tit  5.     Code,  lib.  4.  tit.  7*  to  the  same  point. 

This  is  a  contract  to  tempt  a  man  to  transgress  the  law, 
to  do  that  which  is  injurious  to  the  community :  it  is  void 
1)7  the  conmion  law ;  and  the  reason  why  the  common  law 
siys  such  contracts  are  void,  is  for  the  public  good.     You 
^fhatt  not  stipulate  for  iniquity.     All  writers  upon  our  law 
igree  in  this,  no  polluted  hand  shall  touch  the  pure  foun- 
launs  of  justice.     Whoever  is  a  party  to  an  unlawful  con- 
tract, if  he  hath  once  paid  the  money  stipulated  to  be  paid 
i&  pursuance  thereof,  he  shall  not  have  the  help  of  a  court 
to  fetch  it  back  again,  you  shall  not  have  a  right  of  action 
*  vihffn  you  come  into  a  court  of  justice  in  this  unclean  man- 
"^  to  recover  it  back.    Procul  O I  procul  esteprofani.    See 
l^t.  &  Stud.  fo.  12.  and  chap.  24. 
3*  The  third   point  is,   Whether  this   matter  can   be 


ii« — MB*  nc^K  t 


lA  anznflfiv  ic  ioir.  'mc  miK  ip  jnit  sek  ic  ia  &  tsoiDBt  at 
•wovf  L  'UUWFaa  "wn  to  ipmL  %  laasR  miini  'if  *saansMM 
jom.  -vtiieiL  siuK  iup^  y&sa.  i  mwnnii  if  law  lan^  befise 
smmt  -if  imncv  oebrbkhl  dxas  inrauiiSsiiiL  -vidBiL  W9  bow 
«w  '2if*ni  4XiaRSBe,  -&  juzadicxsiiii  -vzncxi  aevos'  ^onU  bsie 
fwodisd  *»  iuB  quicmmit  loik  ^fR  oow  lee.  ir  ^  jiii%eB  of 
^m  Mnm  if  'Vummui  la'ir  3ittl  ih*3l  snoBnidy  a»  QksdI  as 
^hM  iuii  ^Moi  OL  locar  -limes  -  -yi  waaL  s&ii  JHfrmfant  m 
lUtt  -isiflK  iniM  ft  •Rim  *\i  'fnazcr.  »  u  sv  ^bsp^  ibsv^  «as 
W-7  rmsfiy  as  !dw  aenomc  «iim^  ^  wickaii  Aiiicmrc  as  4ii 
i» :  *«^  lA  lau^m  wficL  ^lu  •itporr  pan  ^;c  c&e  Court  of 
C^luniKsy  h/iCBL  I  ifacoiii  hsvs  b«aL  ccremdET  wnr  if 
diu  «uft  iaA,  bsa  wii&nxs  ranettr  i£  caannaa  Iwr.  JEif 
i/mt  fKB0sia  tmpSarf  ^tru&titnuai :   ami  I  sj*  of 


as  tiuii  ^vsaie  befcr»  a  eQam  of  bw.  ic  »  &r  che  pab&  cood 
tksA  rb^  vjonuxt  hv  AooLl  r»&eiL  nhem  and  sive  refief .  I 
)u^^  afwsn  dkxvziic  dcuks  fersBerir  cfter?  wias  coo  confined 
^  w«T  of  tlimfcfng  ia  (he  jolr^  »3f  cfi-e  coamaoii  lav  eonrta. 
«nrl  thtt  9»rti  c/  etToirr  kivi&  risen  bv  the  jnigcs  nol  pio- 


fi^rij  zffijinq  xtyt  priDeq}Iid»  of  cbe  eocsmcn  law,  b«Et  being 
tfj^jr  nasFwrmhr  goTemed  bj  oM  c&si?s  and  maxims*  which 
hxr^  t/»  moi^  prerented  the  po!^  from  hani^  the  benefit 
of  thr;  eoonnoo  kw.  It  b  now  objocted  ae  a  maTim,.  that 
the  bw  wiD  iM>t  endure  a  iact  n  pau  dekcrs  a  fpeeiaky  to 
\jfj  aveired  against  it,  and  that  a  de^  cannot  be  defeated 
\py  znj  thing  hm  than  a  deed,  and  a  n?coni  by  a  record, 
ami  that  if  there  be  no  eonaderation  for  a  bcod  it  is  a  gift. 
I  ani$w#:r,  that  the  present  condition  is  for  the  paym^it  ct  a 
ffum  of  money,  but  that  payment  to  be  made  was  grounded 
upon  a  Ticious  consideration,  which  is  not  inconsistent  with 
thfi  condition  of  the  bond,  but  strikes  at  the  contract  itsdf 
in  Kuch  a  manner  as  shows,  that,  in  truth,  the  bond  nerer 
ha^l  any  legal  entity,  and  if  it  never  had  any  being  at  all, 
then  the  rule  or  maxim  that  a  deed  must  bo  defeated  by  a 
<lced  of  equal  strength  doth  not  apply  to  this  case.  The 
law  will  legitimate  the  showing  it  void  ab  initio^  and  tliis 
•  can  r)nly  bo  done  by  pleading.  Nothing  is  due  under  such 
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a  contract,  then  tho  law  gives  no  action,  the  dAitum  never 
existed ;  as  much  as  if  it  had  been  said  it  shall  bo  void 
because  there  is  no  debt ;  but  if  this  wicked  contract  be 
not  pleadable,  it  will  be  good  at  law,  be  sanctified  thereby, 
and  have  the  same  legal  operation  as  a  good  and  an  honest 
contract,  which  seems  to  be  most  unreasonable  and  un- 
righteous, and  therefore,  unless  I  am  chained  down  by  law 
to  reject  this  plea,  I  will  admit  it,  and  let  justice  take  place. 
What  strange  absurdity  would  it  be  for  the  law  to  say  that 
this  contract  is  wicked  and  void,  and  in  the  same  breath  for 
the  law  to  say,  You  shall  not  be  permitted  to  plead  the  facts 
which  clearly  show  it  to  be  wicked  and  void !     I  am  not 
for  sUrring  a  single  pebble  of  the  common  law ;  and  without 
altering  the  least  tittle  thereof,  I  think  it  is  competent,  and 
reaches  the  case  before  us.    For  my  own  part,  I  think  all 
tho  cases  upon  acts  of  parliament,  with  respect  to  making 
bonds  &o.  void,  do  warrant  the  receiving  this  plea  and 
ayerment ;  there  is  no  direction  in  such  acts  of  parliament 
jiyeo  for  the  form  and  manner  of  pleading  in  those  cases ; 
the  end  directs  and  sanctifies  the  means ;  I  think  there  is 
no  difference  between  things  made  void  by  act  of  parlia- 
meat,  and  things  void  by  the  common  law :  statute  law  and 
<X)mmon  law  both  originally  flowed  from  tho  same  fountain, 
tho  legislature:   I  am  not  for  giving  any  preference  to 
either,  but  if  to  either,  I  ^should  bo  for  giving  it  to  the 
common  law.     If  there  had  ever  been  any  idea  or  imagin- 
ation, that  such  a  contract  as  this  could  have  stood  good 
^  conunon  law,  surely  the  legislature  would  have  altered 
It.    There  has  been  a  distinction  mentioned  between  a 
Wd  being  void  by  statute,  and  at  common  law;  and 
itig  said,  that  in  tho  first  case  if  it  bo  bad,  or  void  in  any 
1^  it  is  void  in  toto  ;  but  that  at  common  law  it  may  bo 
^d  in  part,  and  good  in  part  t?  but  this  proves  nothing  t  See  post  in 
in  the  present  case.      The  judges  formerly  thought  an  **"''"'  ^''  *^^' 
^  of  parliament  might  be  eluded  if  they  did  not  make 
^  whole  void,  if  part  was  void.     It  is  said,  the  statute 

• 

^  like  a  tjTant,  where  he  comes  he  makes  all  void,  but 
^13  common  law  is  like  a  nursing  father,  makes  only  void 
^hat  part  whore  the  fault  is,  and  preserves  tho  rest.    1  Mod.   i  Lev.  209. 

Hard.  4G4. 
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35,  36.  The  case  of  a  fiimoniaoal  contract  may  be  reached 
by  a  plea ;  this  proves  the  contract  in  the  present  case  is 
*  to  be  avoided  at  common  law.  The  two  cases  in  Le<m.  I 
set  one  against  the  other,  and  lay  no  stress  upon  either ; 
infancy^  coverture^  duress^  &c.,  apply  directly  to  this  case ; 
the  plea  shows  a  fact,  which,  if  true,  the  bond  never  had 
any  legal  existence  at  all :  as  to  a  bond  being  a  gift,  that 
is  to  be  repelled  by  showing  it  was  given  upon  a  bad  consi- 
deration ;  you  may  thereby  repel  the  presumption  of  doni^ 
tion.  It  has  been  objected,  that  the  admission  of  such 
plea  as  the  present  will  strike  at  securities  by  deed ;  the 
answer  is,  that  such  a  plea  in  the  case  of  infimegy  gaming^ 
duress^  &c.  &c.,  is  admissible ;  what  is  the  plea  of  wm 
estfacttan  ?  ninety-nine  in  one  hundred  of  them  are  false ; 
why  then  is  such  a  plea  to  be  received,  and  not  the  present 
plea  ?  I  see  no  reason  why.  I  want  no  case  to  warrant 
my  opinion,  it  is  enough  for  me  if  there  be  no  case  against 
me,  and  I  think  there  is  not.  In  1  Hen.  7.  14.  16.  b. 
Brian  was  then  the  Chief  Justice,  and  his  opinion  there  is 
founded  upon  what  I  have  now  said :  Brian  says,  ^*  I  do 
not  see  in  any  case  in  the  world  how  a  man  can  avoid  a 
Cr.  Eliz.  623,  specialty  by  a  bare  matter  of  fact  concerning  the  same 
Jcnk.  108.  deed,  if  so  be  that  the  deed  was  good  at  the  commencement  ;*" 
Moor  564,        j^^^.  ^j^^  presont  deed  was  never  good.     Moor  664,  is  a 

simoniacal  contract  pleaded  to  a  bond,  which  was  held  a 
bad  plea,  because  simony  was  not  then  considered  as  con- 
trary to  our  law,  but  at  this  day,  simony  being  against  our 
law,  such  a  plea  would  be  good.  The  case  in  Comb.  121. 
is  nothing  but  an  obiter  dictum  of  a  judge,  to  which  I  pay 
very  little  regard. 

4.  As  to  the  fourth  point,  I  think,  the  plea  is  rightly 
pleaded,  and  concludes  very  properly  in  saying,  "  And  so 
the  said  bond  is  void.^^  It  seems  to  me  that  non  est  factum 
could  not  have  been  properly  said  at  the  conclusion  of  this 
plea  after  the  special  matter  before  alleged ;  non  est  factum 
means  nothing  but  that,  '^  I  did  not  seal  and  deliver  the 
bond  ;  '*'*  and  why  non  est  factum  may  be  pleaded  by  v^femt 
covert  I  do  not  clearly  see  the  reason,  unless  the  law  unites 
the  husband  and  wife  so  closely,  that  it  considers  them  as 
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one  and  the  same  person,  bo  that  she  without  the  husband 
cannot  execute  the  deed.     If  two  be  jointly  bound,  and 
only  one  sued,  he  cannot  plead  non  est  factum,  but  ought  to 
plead  that  another  was  bound  with  him.     5  Rep.  119.  a.  b. 
It  is  fair  to  tell  the  party  what  is  your  defence,  upon  what 
*  point  you  put  your  case :  I  think  the  right  way  is  to  con- 
dude  the  plea  as  it  is.  Arid  so  the  said  toriting  obligatory  is 
voidj  et  hocj  &c,  and  so  pray  judgment  if  the  plaintiff  ought 
to  have  his  action,  &c.,  and  do  not  see  how  he  could  say  non 
at  factum  J  when  he  sealed  the  deed;  but  supposing  the 
plea  might  have  been  more  aptly  concluded,  yet  it  is  well 
enough  upon  a  general  demurrer,  as  this  isf ,  and  we  are  all  f  Bj  St.  4 
of  opinion  that  judgment  must  be  for  the  defendant ;  that     ^^^'  ^'    ' 
the  averment  pleaded  is  not  contradictory,  but  explanatory 
of  the  condition ;  that  the  bond  was  void  ab  initio,  and  never 
had  any  existence.    Judgment  for  the  defendant  per  totam 

m 

attuxm. 


The  principle  established  in  Col- 
lins v.  Blantem,  viz.  that  illegality 
may  be  pleaded  as  a  defence  to  an 
action  on  a  deed,   has  been  so 
often  recognised,  and  is  so .  well 
settled  as  law,  that  it  would  be 
useless  to  enter  upon  any  long 
discussion  respecting  it.     ^'  Since 
the  case  of  Pole  v.  Harrobin,  E. 
22  G.^  3.  B.  R.,  reported  9  East, 
41 6,  n.,  it  has  been  generally  un- 
derstood  that  an  obligor  is  not 
i^eetrained     from    pleading    any 
iQatter  which  shows  that  the  bond 
^as  given  upon  an  illegal  con- 
sideration, whetlier  consistent  or  not 
^th  (he  condition  of  the  bond"  Per 
Lord  Ellenborouffh,  L.  C.  J.,  Pax- 
tonv.   Popham,  9  East,  421,   2. 
This,  it  will  be  remarked,  carries 
the  doctrine  a  step  further  than 
Collins   v.    Blantern,    where    the 


illegality  averred  in  the  plea  was 
consistent  with  the  condition.  So 
too,  a  covenant  that  lands  on  which 
an  annuity  was  secured  were  worth 
more  than  the  annuity,  does  not 
estop  grantor  from  showing  the 
reverse.  Doe  d.  Chandler  v.  Ford, 
S  A.  &  E.  654.  See  further 
Prole  V.  JViggins,  S  Bing.  N.  C. 
230.  In  Paxton  v.  Popham,  the 
condition  of  the  bond  on  which 
the  action  was  brought  stated  that 
the  defendants  had  borrowed  of 
the  plaintifis  a  sum  of  money, 
which  was  to  run  at  respondentia 
interest  on  the  security  of  certain 
goods  shipped  from  Calcutta  to 
Ostend,  for  the  repayment  of  which 
on  the  arrival  of  the  ship  the  bond 
was  conditioned.  Plea,  that  the 
bond  was  given  to  cover  the  price 
of  goods  sold  by  the  plaintiffs  to 
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defondants  for  tho  purpose  of  an 
illegal  traffic  from  tho  East  Indies, 
and  that  tho  plaintifik  knowingly 
assisted  in  preparing  tho  goods 
for  carriage  upon  such  illegal 
voyage.  On  demurrer  the  court 
gave  judgment  for  the  defendants. 
Accord.  GreviHe  v.  Atkins^  9  B.  & 
C.  4G2.  But  the  illegality  must 
be  made  to  appear  clearly  and  with 
certainty  upon  the  face  of  the  plea. 
Hill  V.  Manchester  and  Salfard 
Waterworks  Company,  2  B.  &  Ad. 
552.  Thus,  if  the  statute  of  9 
Anne,  cap.  14,  against  gaming,  be 
pleaded  to  a  bond,  the  plea  must 
show  at  what  game  the  money  was 
lost.  Colbome  v.  Stockdale^  1 
Str.  493. 

With  respect  to  the  different 
species  of  illegality^  pleadable  to 
an  action  on  a  bond,  it  is  impos- 
sible to  do  more  than  particularise 
a  few  of  those  which  have  actually 
come  under  discussion  in  reported 
cases.  They  may  be  divided  into 
two  classes,  viz.  1.  Where  tho 
illegality  exists  at  common  law; 
and  2.  Where  it  is  occasioned  by 
the  enactments  of  some  statute. 
Under  the  first  class  are  compre- 
hended Bonds  the  conditions  of 
which  militate  against  public 
policy:  such,  for  instance,  as 
bonds  in  general  restraint  of  trade  : 
the  leading  case  on  which  subject, 
Mitchell  V.  Reynolds,  will  be  found 
in  this  collection.  See  also  Cop- 
pock  V.  Bower,  4  M.  &  W.  361, 
where  an  agreement  to  withdraw 
an  election  petition,  in  conside- 
ration of  money,  was  hold  void. 


A  deed  made  .in  consideration 
of  a  future  separation  between 
husband  and  wife  is  void^ 
Hindley  v.  M.  of  fVestmeathj  6 
B.  &  C.  200,  though  it  may  be 
otherwise  where  the  consideration 
is  an  immediate  one.  Jee  v. 
Tliurlow,  2  B.  &  C.  541.  In 
Jones  V.  Waite,  5  N.  C.  341,  the 
Court  of  Exchequer  Chamber 
agreed  that  a  husband  cannot 
legally  sell  his  consent  to  a  sepa- 
ration, though  there  was  a  differ- 
ence of  opinion  on  the  question, 
whether  the  facts  stated  upon  that 
record  amounted  to  such  a  sale. 
Bonds  given  on  an  immoral  oon* 
sideration,  ex.  gr.  to  induce  the 
obligee  to  live  with  the  obligor  in 
a  state  of  fornication ;  Walker  v. 
Perkins,  3  Burr.  1568 ;  1  Bl.  617 ; 
though  it  is  otherwise,  where  tho 
bond  is  given  in  consideration  <tf 
past  seduction,  Turner  v.  Fauffhan, 
2  Wils.  339  ;  Nye  v.  Mosely,  6 
B.  &  C.  133.  A  bond  conditioned 
to  procure  subscriptions  for  9,000 
shares  in  a  patent,  which,  by  its 
terms,  was  assignable  to  no  greater 
number  ibsm^ve  persons,  has  been 
held  void  *  for  illegality.  Duoer- 
gier  v.  Fellowes,  10  B.  &  C.  827 ; 
5  Bing.  248.  In  Pole  v.  Harrobin, 
9  East,  416,  n.,  the  bond  was  to 
secure  money  agreed  to  be  given 
for  the  discharge  of  a  person  un- 
lawfully impressed,  and  was  held 
void. 

Tho  illegality  is  equally  fatal 
when  created  by  statute ;  thus 
a  bond  will  bo  void  for  contra- 
vening  tho  provisions  of  9  Anne, 
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cap.  14s  s^-  1)  against  gaming ; 

soe  CoBfome  y.  Stockdaley  1    Str. 

493;  Mazzinffhi  v.  Stephenson^  1 

Camp.  291 :  those  of  5  &  6  Edw. 

6,  c.  16,  fiecs.  2  &  3,  against  tho 

sale  of  certain  offices;  Layng  v. 

Paine^  Willes,  571 ;  Godolphin  v. 

Tudor^  Salk.  468 ;  Law  v.  Law^ 

8  P.   Wms.  891 :    those  of  the 

Btatntes  of  31  Eliz.  cap.  6,  and  12 

Anne,  stat.  2,   cap.   12,  against 

amony.      See  the  great  case  of 

Pfyteke  V.  the  Bishop  of  London,  1 

East,  4S7,  et  notas;   Fletcher  v. 

Urd Sondes,  3  Bing.  501 ;  andsee 

St.  7  &  8  O.  4,  0.  25,  and  9  O.  4, 

c  94 ;  see  also  the  whole  subject 

elaborately  discussed,  Foxy,  Bishop 

rfChester,  6  Bing.  1.     So  a  bond 

is  void,  if  it  infringe  the  provisions 

^  the    statutes    against    Usury, 

See  the  notes  to  Ferrall  v.  Shaen, 

1  Wms.  Saund.  294.    A  contract 

^  perform  at  an  unlicensed  theatre 

*B  \oid,  Levy  v.  YateSy  8  A.  &  E. 

ISd ;  and  a  contract  may  be  ille- 

S^aJ,  although  not  in  contravention 

oC    tho  specific    directions    of  a 

*ft*tute,  if  it  bo  opposed  to  the 

S<^neral  policy  and  intent  thereof, 

®^^  Staines  v.  Wainwright^  6  Bing. 

^«^-  C.  174. 

It   is   laid   down   in  some  of 

Le  older  cases,  that  where  there 

several  conditions  to  a  bond, 

a^txd  any  one  of  thorn  is  void  by 

^^tute,  the  whole  bond  is  void. 

^crUm  V.  Syms,  Moore,  856 ;  S. 

C-  Hobart,   14;    Lee  v.    ColshiU, 

Cto,  Eliz.  599 ;  Layng  v.  Payne, 

^Vaiog^  571.     In  Norton  v.  Syms, 

^  ^tinetion  is  taken  in  this  re- 


spect between  covenants  or  condi- 
tions void  by  common  law,  and 
those  that  are  void  by  statute. 
It  is  said,  that  when  some  cove- 
nants in  an  indenture  are  void  by 
common  law,  and  tho  others  good, 
a  bond  for  the  performance  of  all 
the  covenants  may  be  good,  so  far 
as  respects  the  covenants  that  are 
good.  But  otherwise,  if  any  of 
the  covenants  be  void  by  statute, 
there  the  bond  is  void  in  toto.  See 
also  1  Mod.  35,  36 ;  and  per  Btd- 
ler,  J.,  2  T.  R.  139 ;  the  expres- 
sions of  the  Lord  Chief  Justice 
in  the  text ;  see  also  Newman  v. 
Newman,  4  M.  &  S.  68,  and  5 
Taunt.  746.  However,  the  ex- 
pressions used  in  the  books,  which 
lay  down  that  if  one  of  the  condi- 
tions of  a  bond  be  void  by  statute, 
the  whole  bond  is  void,  must  be 
understood  to  apply  only  to  cases 
where;  the  statute  enacts  that  all 
instruments  containing  any  matter 
contrary  thereto  shall  be  void,  for 
otherwise  the  common  law  rule 
will  apply,  and  that  part  only  will 
be  void  which  contravenes  the 
provisions  of  the  statute ;  Gaskell 
V.  King,  11  East,  165 ;  W^igg  v. 
Shuttkworth,  13  East,  87;  How 
V.  Synge,  1 5  East,  440  ;  provided 
the  good  part  be  separable  from, 
and  not  dependent  on,  the  illegal 
part.  Biddell  v.  Leader,  1  B.  & 
C.  327  ;  Kerrison  v.  Cofc,  8  East, 
231 ;  see  fVood  v.  Benson,  2 
Tyrwh.  97.  It  is  indeed  clear 
that  if  a  contract  be  made  on 
several  considerations^  one  of  which 
is  illegal,  tho  whole  promise  will 
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mm.    <.«.    y^fa     :j»l',     SciR    T, 

tfe  2k^»2hT  rjf  ttjir«Ei&  mbkh  are- 

V>^  or  ^r^Qiucoiccas^.  tlMce  wtudi 
*''^  ?*>'j^  ^x^it^A  ""iiere.  in  coose- 
^fifxt^^  </  ««o«:i^  Y^r^iaisXL^  in  the 

^^  ifi^izAfXX  uf^/Q  one  stnoOier. 

h  inokj  U:  h-^re  ob»&rT€-L  that 
thfAkfiik  thf:  ilkffaJHty  fA  CAe  of  the 
^joM^^rzUfAix  %itiau^  the  con- 
trMt,  jr^.4  it  w  otherwises  if  one  or 
nv>r^  fA  thfitn  l>e  merely  void  and 
ntiffiU^f  an,  for  instance,  a  pro- 
mims  hj  a  man  to  pay  hi«  own  jnst 
4/;l>tJ!,  for  then  the  void  coneidera- 
ti/zn  iif  a  nullity,  and  the  others 
whi/^h  n.fnain  support  the  con- 
tra/5t«  See  Jf/ruM  v.  IVaite^  5  Bing. 
N.  C,  341,  and  the  authorities 
eiU^l  th^.Te  by  EUU  arguendo. 

In  order  that  a  bond  or  other 
e^intract  may  be  void  for  disobo- 
Aifimyi:  Ui  a  Mtatute,  it  is  not  neces- 
nary  iliat  the  Btatute  should  con- 
tain words  of  p^isitivc  prohibition. 
"  The  principle-,^  said  TindaU  C. 


-7.  JL  Ijk  Ssaau  T.  jirmu£ia'£,  10 
TJTTir    j-?L  *»  -pay  cdfiuir  ex- 

^oncz^K  mkOf  for  cr  abcnc  any 
nosSfiir  :c  lamir 'v^oB^  k  }-c^olubit€d 


a  TCBi  sirnczBflL  lihuzu:^  lite  ftanite 
5:t£9K  2k:n  masSoc  liisi  h  shafl  be 
fCL  Iqc  \izuf  TT^fff^wBK  a  psmky  00 
likt  {fSaniar.  bHBKBSc-  a  penahj 

art  a>  fFskE^Gscw  m*Kis  in  the 

S-irmtstL  5  Bs:^^  X.  C.  ^ ;  see 
K*>  Gxi  LijVt  Cpm^  T.  TamHT,  6 
Bo^.  >\  C  Sf  1.  o  Tx  666,  where 
h  ws£  beM  ^hai  ibe  coveoanta  in 
a  lease,  ex{;«>£fi9cd  to  be  granted 
for  a  pcrpoK*  foit4dden  by  etalute, 
oonM  no%  t«e  esJc«ved.  and  Gpr 
V.  Rc^tLatds,  2  C.  M.  &  W.  157, 
where  the  «>:^irt  ako  negatived  an 
idea  that  had  existed,  rtr.  thai 
there  waf  a  difierenoe  between  the 
stringency  of  a  statute  for  the 
protection  of  the  subject  and  one 
for  the  protection  of  the  re- 
venue. 

A  question  sometimes  arises, 
whether,  when  a  statute  points 
out  a  particular  mode  for  the 
performance  of  some  act  therein 
commanded,  its  enactments  shall 
be  taken  to  be  imperativt^  or  only 
directory  ;  in  *  the  former  only  of 
which  cases  an  act  done  in  a  dif- 
ferent mode  from  that  pointed 
out  by  the  statute  would  be  void. 
In  Pearce  v.  Morrice^  2  Ad.  & 
Ell.  96,  the  following  rule  for  dis- 
tinguishing    between    imperative 
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and  merely  directory  enactments, 
is  given  by  Mr.  J.  Taunton^  "  A 
clause  is  directory  where  the  pro- 
visions contain  mere  matter  of 
direction,  and  no  more ;  but  not 
so  when  they  are  followed  by 
words  of  positive  prohibition/' 
See  Hex  v.  Gravesend,  3  B.  & 
Ad.  240 ;  Rex  v.  St.  Gregory^  2 
Ad.  &  Ell.  106 ;  Brooks  v.  Cock, 
3  A.  &  E.  138:  '<  It  is  (said 
Parke,  B.,  in  Gwyrme  v.  BumeU, 
2  Bing.  N.  C.  39)  by  no  means 
any  impediment  to  construing  a 
clause  to  be  directory,  that  if  it  is 
so  construed  there  is  no  remedy 
for  non-compliance  with  the  direc- 
tion. Thus,  the  statutes  which 
direct  the  quarter  sessions  to  be 
held  at  certain  times  in  the  year, 
are  construed  to  be  directory. 
Rex  v.  Justices  of  Leicester,  7  B. 
&  C.  6.  And  the  sessions  held  at 
other  times  are  not  void.  Yet  it 
would  be  difficult  to  say  that  there 
would  be  any  remedy  against  the 
justices  for  appointing  them  on 
other  than  the  times  prescribed 
by  the  statute." 

In  Gillow  V.  Lillie,  1  Bing.  N. 
C.  696,  the  question  was  discussed, 
whether  a  joint  deed  executed  by 
two  persons,  one  of  whom  laboured 
under  a  statutory  disability,  would 
be  void  as  against  both,  or  only  as 
against  the  one  rendered  incapable 
by  statute ;  but  the  point  was  not 
decided,  as  the  court  held  that, 
the  deed  being  several  as  well  as 
joint,  the  defendant's  several  lia- 
bility was  sufficient  to  maintain 
the  action. 


It  is  laid  down  in  WhelpdaWs 
case,  5th  Rep.  119,  a.,  Stead  v. 
Moon,  Cro.  Jac.  152,  and  ever 
since  held,  that  illegality  must  be 
pleaded  in  answer  to  a  bond  or 
other  deed,  and  cannot  be  taken 
advantage  of  under  a  plea  of 
rum  est  factum.  See  Mestayer  v. 
Biggs,  4  Tyrwh.  471,  1  C.  M.  & 
R.  110,  where  it  was  held  that 
non-compliance  with  the  provi- 
sions of  the  annuity  act  must  be 
pleaded.  And  so  must  fraud. 
Edwards  v.  Stephen,  1  Tyrwh.  209. 
In  HiU  V.  Manchester  and  Salford 
Water-works  Company,  5  B.  & 
Ad.  874,  a  corporation  was  em- 
powered by  statute  to  raise  money 
by  bonds  under  their  conunon 
seal,  and  the  act  directed  that  the 
issue  of  all  such  bonds  should  be 
sanctioned  by  the  resolution  of  a 
meeting  of  proprietors,  constituted 
in  a  particular  way.  Certain 
bonds  were  issued  by  the  agent, 
and  sealed  with  the  seal  of  the 
corporation,  but  not  in  pursuance 
of  the  resolution  of  any  such  meet- 
ing as  the  statute  directed.  The 
court  held  that  the  bonds  were 
void,  and  that  the  non-compliance 
with  the  provisions  of  the  statute 
need  not  be  pleaded,  but  might  be 
given  in  evidence  under  nan  est 
factum.  This  case  proceeded  on 
the  ground  that  as  the  corporation 
was  the  creature  of  the  act,  and 
had  no  powers  but  those  which  the 
act  gave  it,  a  bond  riot  executed  in 
conformity  to  the  act  was  not  in 
point  of  fact  executed  by  the  cor- 
poration  at  all.      See   Pontet  v. 
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BatimgUokt^  Carnal  Cb.,  3  Bing. 
N.  C.  433.  The  fflegalhy  too 
most  be  clearly  shown,  for  it  is  a 
thing  not  to  be  presuned  upon  a 
dnbions  etato  of  pleadings,  Jama 
T.  Waiie,  5  Bing.  N.  C.  350. 

With  Teq>ect  tojraudj  that  has 
been  alwajs  c(Hisidercd  pleadable 
aa  weO  aB  illegality,  and  it  is  plead- 
able only  and  cannot  bo  given  in 
eridenoe  under  nan  esi  factum^ 
Edwards  v.  Brotcn^  1  C.  &  Jerv. 
307.    In  a  late  case  at  N.  P., 


Lord  Ahinger  held  that  where  the 
party  knows  the  effect  of  what  he 
executes,  [ttoof  that  it  was  execnted 
in  consequence  of  prerions  fraud 
is  not  evidence  under  a  plea  of 
fraud,  MaMon  v.  Diichbawme^  1  M. 
&  Bob.  460.  A  new  trial  was 
moved  for,  and  the  Court  of  Ex- 
chequer made  the  rule  absolute 
in  order  that  the  question  might 
be  more  distinctly  raised,  ibid*  in 
noiis,  3  C.  M.  &  R.  720,  n. 
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[bKPORTBD    1    p.   WILLIAMS^    181.] 

bond  or  promise  to  restrain  oneself  from  trading  in  a  parti- 
cular place^  if  made  upon  a  reasonable  consideration^  is  good, 
Secus^  if  it  be  anno  reasonable  consideration^  or  to  restrain 
a  man  from  trading  at  all. 

Debt  upon  a  bond.    Tho  dofondant  prayod  oyer  of  the   lOMod.  27. 
condition,  which  recited,  that  whereas  tho  defendant  had  Poru  296. 
assigned  to  the  plaintiff  a  lease  of  a  messuage  and  bake-  Ihecourt o/i^ 
house  in  Liquorpond  Street^  in  the  parish  of  St.  Andrew's  ^• 
ffoJbom^  for  the  term  of  five  years :  now  if  the  defendant 
should  not  exercise  the  trade  of  a  baker  within  that  parish, 
during  the  said  term,  or,  in  case  he  did,  should  within  three 
dftys  after  proof  thereof  made,  pay  to  tho  plaintiff  the  sum 
of  fifty  pounds,  then  the  said  obligation  to  be  void.    Quibvs 
i^ctis  et  atiditisy  ho  pleaded,  that  ho  was  a  baker  by  trade, 
^Hat  he  liad  served  an  apprenticeship  to  it,  ratione  cujus  tho 
B^d  bond  was  void  in  law,  per  quod  he  did  trade,  prout  ci 
^^ne  licuit.     Whereupon  the  plaintiff  demurred  in  law. 

And  now,  after  this  matter  had  been  several  times 
'^^^ed  at  tho  bar,  Parker^  C.  J.,  delivered  the  resolution 
^f  the  court. 

The  general  question  upon  this  record  is,  whether  this 
^>ond,  being  made  in  restraint  of  trade,  be  good  ? 

And  we  are  all  of  opinion,  that  a  special  consideration 
^ing  set  forth  in  the  condition,  which  shows  it  was  reason- 
able for  the  parties  to  enter  into  it,  the  same  is  good ;  and 
that  the  true  distinction  of  this  case  is,  not  between  pro- 
^Jtiiaeg  and  bonds,  but  between  contracts  witli  and  without 
conaideration ;  and  that  wherever  a  sufficient  consideration 
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appears  to  make  it  a  proper  and  a  ''useful  contract,  and 
such  as  cannot  bo  set  aside  without  injury  to  a  fair  ccm- 
tractor,  it  ought  to  be  maintained ;  but  with  this  constant 
diversity,  viz.  where  the  restraint  is  general  not  to  exercise 
a  trade  throughout  the  kingdom,  and  where  it  is  limited  to 
a  particular  place ;  for  the  former  of  these  must  be  void, 
being  of  no  benefit  to  either  party,  and  only  oppressive,  as 
shall  be  shown  by  and  by. 

The  resolutions  of  the  books  upon  these  contracts  seem- 
ing to  disagree,  I  will  endeavour  to  state  the  law  upon  this 
head,  and  to  reconcile  the  jarring  opinions ;  in  order  where- 
unto,  I  shall  proceed  in  the  following  method. 

1st.  Give  a  general  view  of  the  cases  relating  to  the 
restraint  of  trade. 

2dly.  Make  some  observations  from  them. 

3dly.  Show  the  reasons  of  the  differences  which  are  to 
be  found  in  these  cases ;  and 

4thly.  Apply  the  whole  to  the  case  at  bar. 

As  to  the  cases,  they  are  either  first,  of  involuntary 
restraints  against,  or  without,  a  man''s  own  consent ;  or 
secondly,  of  voluntary  restraints  by  agreement  of  the 
parties. 

Involuntary  restraints  may  be  reduced  under  these  heads,  ^ 

1st.  Grants  or  charters  from  the  crown. 

2dly.  Customs. 

3dly.  By-laws. 

Grants  or  charters  from  the  crown  may  be, 

1st.  A  now  charter  of  incorporation  to  trade  generally,^ 
exclusive  of  all  others,  and  this  is  void.  8  Co.  121. 

2dly.  A  grant  to  particular  persons  for  the  sole  exercise*^: 

of  any  known  trade ;  and  this  is  void,  because  it  is  a  mono 

poly,  and  against  the  policy  of  the  common  law,  and^ 
contrary  to  Magma  Charta,  11  Co.  84. 

3dly.  A  grant  of  the  solo  use  of  a  new  invcbted  art,  and 
this  is  good,   being  indulged  for  the  encouragement  o: 
ingenuity ;  but  this  is  tied  up  by  the  statute  of  21  Jac.  1.— 
cap.  3.  s.  6.  to  the  term  of  fourteen  years ;  for  after  that::^ 

iLrthcr*iwuia-    ^'™^  ^*  *®  pr^sumod  to  be  a  known  trade,  and  to  have  sp 
Mods  introduced  itgelf  amoug  the  people  f. 

'  ftt.  d  &  I) 

4,  c.  83. 
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RestraintB  by  custom  are  of  three  sorts, 
Ist.  Such  as  are  for  the  benefit  of  some  particular 
persons,  who  are  alleged  to  use  a  trade  for  the  advantage 
*  of  a  community,  which  are  good.  8  Co.  125.  Cro.  Eliz. 
808.  1  Leon.  142.  Mich.  22  H.  6.  14.  2  Bulst.  195. 
1  Roll.  Abr.  561. 

2dly.  For  the  benefit  of  a  community  of  persons  who 
are  not  alleged,  but  supposed  to  use  the  trade,  in  order  to 
exclude  foreigners  f .    Dyer  279.  b.     W.  Jones  162.   8  Co.  t  Rettninu  of 
121.     11  Co.  52.     Carter  68.  114,  held  good.  wheth^V 

3dly.  A  custom  may  be  eood  to  restrain  a  trade  in  a  f"*'®"  «'  *>y- 

^  ''  JO  la^^  miQ  now 

particular  place,  though  none  are  either  supposed  or  alleged  aboiitbed  in  aU 

to  use  it ;  as  in  the  case  of  Rippan.     Register  105,  106.  tt.5  &  6  w.  4, 

Restraints  of  trade  by  by-laws  are  these  several  ways.  ThL^ict  doei 

Ist.  To  exclude  foreiimers ;  and  this  is  good,  if  only  to  "°*  »*^^* 

"  *,  London. 

enforce  a  precedent  custom  by  a  penalty.     Carter  68.  114. 

8  Co.  125  (a).  But  where  there  is  no  precedent  custom,  (<*)  ^oUeyy, 

^  ^  ^  Idle,  4  Burr. 

such  by-law  is  void.    1  Roll.  Abr.  364.   Hob.  210.  1  Bulst.   1951. 

11.3  Keb.  808  (A).     But  the  case  in  Keble  is  misreported ;  (?)  ^^*  ^««'- 

j^  Titon  y.  God- 

■or  there  the  defendants  did  not  plead  a  custom  to  exclude  man,  i  Burr. 
foreigners,  but  only  generally  to  make  by-laws,  which  was  sradtbek, 
the  ground  of  the  resolution  in  that  case.  ^  ^^"'  ^^^' 

2dly.  All  by-laws  made  to  cramp  trade  in  general,  are 
void.     Moor  576.     2  Inst.  47.     1  Bulst.  11. 

Sdly.  By-laws  made  to  restrain  trade,  in  order  to  the 
better  government  and  regulation  of  it,  are  good,  in  some 
^aaes  (c),  viz.  if  they  are  for  the  benefit  of  the  place,  and  (e)  Wanneiir. 

4._  •j-ii**  •  •  c  /-vi»xi_       Chamber  of  the 

*o  avoid  public  inconvemences,  nuisances,  &c.     Or  for  the  city  of  London^ 
advantage  of  the  trade,  and  improvement  of  the  commodity,  i^'*!^-^'^^' 
Sid-  284.    Raym.  288.  2  Keb.  27.  873.  and  5  Co.  62.  b.,  Harriion, 
^liich  last  is  upon  the  by-law  for  bringing  all  broad-cloth  piercer. 
to  BlackweJl'Haa,  there  to  be  viewed  and  marked,  and  to  q^^^^, 
pay  a  fennjper  piece  for  marking :  this  was  held  a  reason- 
able by-law ;  and  indeed  it  seems  to  be  only  a  fixing  of  the 
iQarket ;  for  one  end  of  all  markets  is,  that  the  commodity 

inay  be  viewed  ;  but  then  they  must  not  make  people  pay 

unreasonably  for  the  liberty  of  trading  there. 

In  2  Keb.  309.  the  case  is  upon  a  by-law  for  restraining 
iilk-tbrowsters  from  using  more  than  such  a  certain  number 
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of  spindles,  and  there  the  by-law  would  have  been  good,  if 
the  reasons  given  for  it  had  been  true. 

Voluntary  restraints  by  agreement  of  the  parties  are 
either, 

let.  General,  or 

2dly.  Particular,  as  to  places  or  persons. 

*  General  restraints  are  all  void,  whether  by  bond,  cove- 
nant or  promise^,  &c.,  with  or  without  consideration,  and 
whether  it  be  of  the  party''s  own  trade,  or  not.  Cro.  Jao. 
596.     2  Bulst.  136.    Allen  67. 

Particular  restraints  are  either,  1st.  without  consider- 
ation, all  which  are  void  by  what  sort  of  contract  soever 
created.  2  H.  5. 5.  Moor  115.  242.  2  Leon.  210.  Cro. 
Eliz.872.  Noy98.  Owen  143.  2  Keb.  377.  March  191. 
Show.  2.  (not  well  reported.)     2  Saund.  155. 

Or  2ndly,  particular  restraints  are  with  consideration. 

Where  a  contract  for  restraint  of  trade  appears  to  be 
made  upon  a  good  and  adequate  consideration,  so  as  to  make 
it  a  proper  and  useful  contract,  it  is  good.  2  Bulst.  136. 
Rogers  v.  Parry.  Though  that  case  is  wrongly  reported,  as 
appears  by  the  roll  which  I  have  caused  to  be  searched, 
it  is  B.  R.  Trin.  11  Jac.  1.  Rot.  223.  And  the  reso- 
lution of  the  judges  was  not  grounded  upon  its  being  a 
particular  restraint,  but  upon  its  being  a  particular  re- 
straint with  a  consideration,  and  the  stress  lies  on  the 
words,  as  the  case  is  here,  though,  as  they  stand  in  the 
book,  they  do  not  seem  material.  Noy  98.  W.  Jones. 
13  Cro.  Jac.  596.  In  that  case,  all  the  reasons  are  clearly 
stated,  and,  indeed,  all  the  books,  when  carefully  examined, 
seem  to  concur  in  the  distinction  of  restraints  general,  and 
restraints  particular,  and  with  or  without  consideration, 
which  stands  upon  very  good  foundation  ;  Volenti  rum  ft 
injuria  :  a  man  may,  upon  a  valuable  consideration,  by  his 
own  consent,  and  for  his  own  profit,  give  over  his  trade ; 
and  part  with  it  to  another  in  a  particular  place. 

Palm.  172.  Bragg  v.  Stanner.  The  entering  upon  the 
trade,  and  not  whether  the  right  of  action  accrued  by  bond, 
promise  or  covenant,  was  the  consideration  in  that  case. 

Vide  March's  Rep.  77,  but  more  particularly  Allen^s  67, 
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where  there  is  a  very  remarkable  case,  which  hiys  down  this 
distinction,  and  puts  it  upon  the  consideration  uid  reason 
of  the  thing. 

Secondly,  I  come  now  to  make  some  observations  that 
may  be  useful  in  the  understanding  of  these  cases.  And 
tJiey  are, 

Ist.  That  to  obtain  the  sole  exercise  of  any  known  trade 
throughout  England^  is  a  complete  monopoly,  and  against 
the  policy  of  the  law. 

*  2ndly.  That  when  restrained  to  particular  places  or 
penons,  (if  lawfully  and  fairly  obtained,)  the  same  is  not  a 
m<mopoly. 

Srdly.  That  snce  these  restraints  may  be  by  custom,  and 
custom  must  have  a  good  foundation,  therefore  the  thing  is 
not  absolutdy,  and  in  itself,  unlawful. 

4thly.  That  it  is  lawful  upon  good  consideration  for  a 
mui  to  part  with  his  trade. 

5thly.  That  since  actions  upon  the  case  are  actions  ir^u- 
wum^  it  has  been  always  held,  that  such  actions  will  lie 
for  a  man'^s  using  a  trade  contrary  to  custom,  or  his  own 
agreement ;  for  there  he  uses  it  injuriously, 

6dily.  That  where  the  law  allows  a  restraint  of  trade,  it 
is  not  unlawful  to  enforce  it  with  a  penalty. 

7thly.  That  no  man  can  contract  not  to  use  his  trade 
stall. 

8thly.  That  a  particular  restraint  is  not  good  without 
JQst  reason  and  consideration. 

Thirdly,  I  proposed  to  give  the  reasons  of  the  differences 
^hich  we  find  in  the  cases  ;  and  this  I  will  do, 
1st.  With  respect  to  involuntary  restraints,  and 
2ndly.  With  regard  to  such  restraints  as  are  voluntary. 
Ab  to  involuntary  restraints,  the  first  reason  why  such  of 
these,  as  are  created  by  grants  and  charters  from  the  crown 
^d  by-laws,  generally,  are  void,  is  drawn  from  the  encou- 
Y^ment  which  the  law  gives  to  trade  and  honest  industry, 
and  that  they  are  contrary  to  the  liberty  of  the  subject. 

2ndly.  Another  reason  is  drawn  from  Magna  Charta^ 
^hich  is  infringed  by  these  acts  of  power;  that  statute 
Uys,  nuHus  liber  homoy  <$-e.,  disseisetur  de  Kbero  tenenunto 

q2 
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vel  libertatibus,  vel  liberis  consuehtdinibus  suis,  4*^.,  and  these 
words  have  been  always  taken  to  extend  to  freedom  of  trade. 

But  none  of  the  cases  of  customs,  by-laws  to  enforce 
these  customs,  and  patents  for  the  sole  use  of  a  new  in- 
vented art,  are  within  any  of  these  reasons ;  for  here  no 
man  is  abridged  of  his  liberty,  or  disseised  of  his  freehold ; 
a  custom  is  lex  loci^  and  foreigners  have  no  pretence  of 
right  in  a  particular  society,  exempt  from  the  laws  of  that 
society ;  and  as  to  new  invented  arts,  nobody  can  be  said 
to  have  a  right  to  that  which  was  not  in  being  before ;  and 
therefore  it  is  but  a  reasonable  reward  to  ingenuity  and 
uncommon  industry. 

*  I  shall  show  the  reason  of  the  diiFerences  in  the  cases 
of  voluntary  restraint. 

1st.  Negatively. 

2ndly.  AflSrmatively. 

I.  Negatively ;  the  true  reason  of  the  disallowance  of 
these  in  any  case,  is  never  drawn  from  Magna  Charta  ;  for 
a  man  may,  voluntarily,  and  by  his  own  act,  put  himself  out 
of  the  possession  of  his  freehold  ;  he  may  sell  it>  or  give  it 
away  at  his  pleasure. 

2ndly.  Neither  is  it  a  reason  against  them,  that  they  are 
contrary  to  the  liberty  of  the  subject ;  for  a  man  may,  by 
his  own  consent,  for  a  valuable  consideration,  part  with  his 
liberty ;  as  in  the  case  of  a  covenant  not  to  erect  a  mill 
upon  his  own  lands.  J.  Jones  13.  Mich.  4  Ed.  3.  57.  And 
when  any  of  these  are  at  any  time  mentioned  as  reasons 
upon  the  head  of  voluntary  restraints,  they  are  to  be  taken 
only  as  general  instances  of  the  favour  and  indulgence  of 
the  law  to  trade  and  industry. 

3rdly.  It  is  not  a  reason  against  them,  that  they  are 
against  law,  I  mean,  in  a  proper  sense,  for  in  an  improper 
sense  they  are. 

All  the  instances  of  conditions  against  law  in  a  proper 
sense,  are  reducible  under  one  of  these  heads. 

1st.  Either  to  do  something  that  is  malum  in  «e,  or  malum 
prohibitum.     1  Inst.  206. 

^ndly.  To  omit  the  doing  of  something  that  is  a  duty. 
Palm.  172.  Hob.  12.  Norton  v.  Sims, 
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Srdly.  To  encourage  such  crimes  and  omissions.  Fitz- 
herb.  tit.  Obligation,  13.  Bro.  tit.  Obligation,  34.  Dyer 
118. 

Such  conditions  as  these,  the  law  will  always,  and  with- 
out any  regard  to  circumstances,  defeat,  being  concerned 
to  remove  all  temptations  and  inducements  to  those  crimes; 
juid  therefore,  as  in  1  Inst.  206,  a  feoffment  shall  be  abso* 
lute  for  an  unlawful  condition,  and  a  bond  void.  But  from 
lience  I  would  infer, 

Ist.  That  where  there  may  be  a  way  found  out  to  per- 
form the  condition,  without  a  breach  of  the  law,  it  shall  be 
£ood.     Hob.  12.     Cro.  Car.  22.    Perk.  228. 

2ndly.  That  all  things  prohibited  by  law  may  be  re- 
strained by  condition ;  and  therefore  those  particular 
X'^straints  of  trade,  not  being  against  law,  in  a  proper  sense, 
^  as  being  neither  mala  in  se,  nor  makt  prohibita,  and  the  law 
sallowing  them  in  some  instances,  as  in  those  of  customs  and 
€M^gumpsit»j  they  may  be  restrained  by  condition. 

II.  Affirmatively;  the  true  reasons  of  the  distinction 
Upon  which  the  judgments  in  these  cases  of  voluntary 
r^estraints  are  founded  are,  1st.  the  mischief  which  may 
^rise  from  them,  Ist.  to  the  party,  by  the  loss  of  his  liveli- 
laood,  and  the  subsistence  of  his  family ;  2ndly.  to  the 
public,  by  depriving  it  of  a  useful  member. 

Another  reason  is,  the  great  abuses  these  voluntary 
X'estraints  are  liable  to ;  as  for  instance,  from  corporations, 
''Lo  are  perpetually  labouring  for  exclusive  advantages  in 
le,  and  to  reduce  it  into  as  few  hands  as  possible ;  as 
Lewise  from  masters,  who  are  apt  to  give  their  apprentices 
<=K&uch  vexation  on  this  account,  and  to  use  manv  indirect 
I^^'actices  to  procure  such  bonds  from  them,  lest  they  should 
I>%«judice  them  in  their  custom,  when  they  come  to  set  up 
'r  themselves. 

Srdly.  Because,  in  a  great  many  instances,  they  can  be 

no  use  to  the  obligee ;  which  holds  in  all  cases  of  general 

v^tetraint  throughout  England ;  for  what  does  it  signify  to 

VL  tradesman  in  London,  what  another  does  at  Newcastle  ? 

»n4  surely  it  would  be  unreasonable  to  fix  a  certain  loss  on 

one  Bide,  without  any  benefit  to  the  other.     Thn  Roman 
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law  would  not  enforce  such  contracts  by  an  acticm.    See 
Puff.,  lib.  5.  c.  2.  sect.  3.  21  H.  7.  20. 

4tlily.  The  fourth  reason  is  in  favour  of  these  contracts^ 
and  is,  that  there  may  happen  instances  wherein  they  may 
be  useful.and  beneficial,  as  to  prevent  a  town  from  being 
overstocked  with  any  particular  trade ;  or  in  case  ot  an  old 
man,  who  finding  himself  under  such  circumstances  either 
of  body  or  mind,  as  that  he  is  likely  to  be  a  loser  by  con- 
tinuing his  trade,  in  this  case  it  will  be  better  for  him  to 
part  with  it  for  a  consideration,  that  by  selling  his  custom, 
he  may  procure  to  himself  a  livelihood,  which  he  might 
probably  have  lost,  by  trading  longer. 

5thly.  The  law  is  not  so  unreasonable  as  to  set  aside  a 
man  B  own  agreement  for  fear  of  an  uncertain  injury  to 
him,  and  fix  a  certain  damage  upon  another ;  as  it  must  do, 
if  contracts  with  a  consideration  were  made  void.  Barrow 
V.  Wood,  March  Rep.  77.  Mich.  7  Ed.  3.  65.  Allen  67. 
8  Co.  121. 

*  But  here  it  may  be  made  a  question,  that  suppose  it 
does  not  appear  whether  or  no  the  contract  be  made  upon 
good  consideration,  or  be  merely  injurious  and  oppressive, 
what  shall  be  done  in  this  case ! 

jResp.  I  do  not  see  why  that  should  not  be  shown  by 
pleading ;  though  certainly  the  law  might  be  settled 
either  way  without  prejudice ;  but  as  it  now  stands  the 
rule  is,  that  wherever  such  contract  stat  indifferenier^  and, 
for  aught  appears,  may  be  either  good  or  bad,  the  law 
presumes  it  primd  facie  to  be  bad,  and  that  for  these 
reasons : 

Ist.  In  favour  of  trade  and  honest  industry. 

2ndly.  For  that  there  plainly  appears  a  mischief,  but  the 
benefit  (if  any)  can  be  only  presumed ;  and  in  that  case, 
the  presumptive  benefit  shall  be  overborne  by  the  apparent 
mischief. 

3rdly.  For  that  the  mischief  (as  I  have  shown  before)  is 
not  only  private,  but  public. 

4thly.  There  is  a  sort  of  presumption,  that  it  is  not  of 
any  benefit  to  the  obligee  himself,  because,  it  being  a 
general  mischief  to  the  public,  everybody  is  affected  there- 
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by  ;  for  it  is  to  be  obeerved,  that  though  it  be  not  shown  to 
be  the  party's  trade  or  livelihood,  or  that  he  had  no  estate 
to  subsist  on,  yet  all  the  books  condemn  those  bonds,  on 
that  reason,  vtV.,  as  taking  away  the  obligor's  livelihood, 
which  proves  that  the  law  presumes  it ;  and  this  presump- 
tion answers  all  the  difBoulties  that  are  to  be  found  in  the 
books. 

As,  1st,  That  all  contracts,  where  there  is  a  bare  restraint 
of  trade  and  no  more,  must  be  void ;  but  this  taking  place, 
only  where  the  consideration  is  not  shown,  can  be  no 
reason  why,  in  cases  where  the  special  matter  appears,  so 
«as  to  make  it  a  reasonable  and  useful  contract,  it  should 
Kiot  be  good ;  for  there  the  presumption  is  excluded,  and 
IJierefore  the  courts  of  justice  will  enforce  these  latter 
oontracts,  but  not  the  former. 

2ndly.  It  answers  the  objection,  that  a  bond  does  not 
^want  a  consideration,  but  is  a  perfect  contract  without  it ; 
<or  the  law  allows  no  action  on  a  nudum  pactum^  but  every 
ooDtract  must  have  a  consideration,  either  expressed,  as  in 
€Mstwn^psit8y  or  implied,  as  in  bonds  and  covenants^  but  these 
Isatter,  though  they  are  perfect  as  to  the  form,  yet  may  be 
^void  as  to  the  matter ;  as  in  a  covenant  to  stand  seised, 
^  which  is  void  without  a  consideration,  though  it  be  a 
plete  and  perfect  deed. 
Srdly.  It  shows  why  a  contract  not  to  trade  in  any  part 
England,  though  with  consideration,  is  void ;  for  there 
something  more  than  a  presumption  against  it,  because 
can  never  be  useful  to  any  man  to  restrain  another  from 
'^^^ading  in  all  places,  though  it  may  be  to  restrain  him  from 
'^^K^^ading  in  some,  unless  he  intends  a  monopoly,  which  is  a 
me. 

4thly.  This  shows  why  promises  in  restraint  of  trade 

ve  been  held  good ;  for  in  those  contracts,  it  is  always 

^^H^essary  to  show  the  consideration,  so  that  the  presump- 

n  of  injury  could  not  take  place,  but  it  must  be  governed 

^y  the  special  matter  shown.     And  it  also  accounts  not 

only  for  all  the  resolutions,  but  even  all  the  expressions 

tiliat  are  used  in  our  books  in  these  cases;    it  at  least 

e:x.cu8es  the  vehemence  of  Judge  Hall  in  2  H.  5,  fol. 
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quinto ;  for  suppose  (as  that  case  seems  to  be)  a  poor 
weaver,  having  just  met  with  a  great  loss,  should,  in  a  fit 
of  passion  and  concern,  be  exclaiming  against  his  trade, 
and  declare,  that  he  would  not  follow  it  any  more,  &c.,  at 
which  instant,  some  designing  fellow  should  work  him  up 
to  such  a  pitch,  as,  for  a  trifling  matter,  to  give  a  bond 
not  to  work  at  it  again,  and  afterwards,  when  the  neces- 
sities of  his  family  and  the  cries  of  his  children  send  him 
to  the  loom,  should  take  advantage  of  the  forfeiture,  and 
put  the  bond  in  suit ;  I  must  own,  I  think  this  such  a 
piece  of  villany,  as  is  hard  to  find  a  name  for ;  and  there- 
fore cannot  but  approve  of  the  indignation  that  judge 
expressed,  though  not  his  manner  of  expressing  it.  Surely 
it  is  not  fitting  that  such  unreasonable  mischievous  con- 
tracts should  be  countenanced,  much  less  executed  by  a 
court  of  justice. 

As  to  the  general  indefinite  distinction  made  between 
bonds  and  promises  in  this  case,  it  is  in  plain  words  this, 
that  the  agreement  itself  is  good,  but  when  it  is  reduced 
into  the  form  of  a  bond,  it  immediately  becomes  void ;  but 
for  what  reason  see  3  Lev.  241.  Now,  a  bond  may  be 
considered  two  ways,  either  as  a  security,  or  as  a  compen- 
sation; and, 

1st.  Why  should  it  be  void  as  a  security  ?  Can  a  nuin 
be  bound  too  fast  from  doing  an  injury!  which  I  have 
proved  the  using  of  a  trade  contrary  to  custom  or  promise, 

to  be. 

2ndly.  Why  should  it  be  void  as  a  compensation !  Is 
there  any  reason  why  parties  of  full  age,  and  capable  of 
contracting,  may  not  settle  the  quantum  of  damages  for 
such  an  injury  ?     Bract.,  lib.  3.  c.  2.  s.  4. 

It  would  be  very  strange,  that  the  law  of  England,  that 

(a)  Pott,  (a)  delights  so  much  in  certainty,  should  make  a  contract 

Gordm,  614.     void,  when  reduced  to  certainty,  which  was  good,  when 

loose  and  uncertain;  the  cases  in  March's  Hep,  77,  191, 

and  also  Show.  2,  are  but  indifferently  reported,  and  not 

warranted  by  the  authorities  they  build  upon. 

1  st  Object  In  a  bond  the  whole  penalty  is  to  be  recovered, 
but  in  assumpsit  only  the  damages. 
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Resp.  This  objection  holds  equally  against  all  bonds 
whatsoever. 

2nd  Objection.  Another  objection  was,  that  this  is  like 
the  case  of  an  infant,  who  may  make  a  promise  but  not  a 
bond,  or  that  of  a  sheriff  who  cannot  take  a  bond  for 
fees. 

Re^.  The  case  of  an  infant  stands  on  another  reason, 
viz.y  a  general  disability  to  make  a  deed,  but  here  both 
parties  are  capable ;  neither  is  it  the  nature  of  the  bond, 
but  merely  the  incapacity  of  the  infant,  which  makes  a 
bond  by  him  void,  since  there  a  surety  would  be  liable ; 
but  it  is  otherwise  hero. 

Also  the  case  of  a  sheriff  is  very  different;  for  at 
common  law  he  could  take  nothing  for  doing  his  duty,  but 
the  statute  has  given  him  certain  fees  :  but  he  can  neither 
take  more,  nor  a  chance  for  more,  than  that  allows  him. 

3rd  Object  It  was  further  objected,  that  a  promise  is 
good,  and  a  bond  void,  because  the  former  leaves  the 
matter  more  at  large  to  be  tried  by  a  jury ;  but  what  is 
there  to  be  tried  by  a  jury  in  this  case  ? 

Resp.  1st.  It  is  to  be  tried  whether  upon  consideration 
of  the  circumstances  the  contract  be  good  or  not  I  and 
that  is  matter  of  law,  not  fit  for  a  jury  to  determine. 

2ndly.  It  is  to  ascertain  the  damages ;  but  cut  bono  (say 
they)  should  that  be  done  ?  Is  it  for  the  benefit  of  the 
obligor  ? 

Resp.  Certainly  it  may  bo  necessary  on  that  account,  for 
these  reasons : — 

1st.  A  bond  is  a  more  favourable  contract  for  him  than 
a  promise ;  for  the  penalty  is  a  re-purchase  of  his  trade 
ascertained  before-hand  (a),  and  on  payment  thereof  he  (a)  Sed  vidg 
*  shall  have  it  again ;  he  may  rather  choose  to  be  bound  not  Martin,  \  Bra. 
to  do  it  under  a  penalty,  than  not  to  do  it  all.  ^^;  ^®P-  ^^^' 

2ndly.  However  it  be,  it  is  his  own  act. 

3rdly.  He  can  suffer  only  by  his  knavery,  and  surely 
courts  of  justice  are  not  concerned  lest  a  man  should  pay 
too  dear  for  being  a  knave. 

4thly.  Restraints  by  custom  may  (as  I  have  proved)  be 
enforced   with  penalties  which  are  imposed  without  the 
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party^s  conseDt;  nay,  by  the  injured  party,  without  the 
concurrence  of  the  other ;  and  if  so,  then  d  fortiori  he  may 
bind  himself  by  a  penalty. 

Object.  It  may  perhaps  be  objected,  that  a  false  redtal 
of  a  consideration  in  the  condition  may  subject  a  man 
to  an  inconvenience,  which  the  law  so  much  labours  to 
prevent. 

Resp.  But  this  is  no  more  to  be  presumed  thaA  fake 
testimony,  and  in  such  a  case  I  should  think  the  defendant 
might  aver  against  it ;  for  though  the  rule  be,  that  a  man 
is  estopped  from  averring  against  anything  in  his  own 
deed,  yet  that  is,  supposing  it  to  be  his  deed ;  for  where 
it  is  void,  it  is  otherwise,  as  in  the  case  of  a  usurious 
f  Accord.  Col-  contract  •]•. 

tern,anup.         ^^^  application  of  this  to  the  case  at  bar  is  very  plain. 
154, 0/ no/Of.     Here  the  particular  circumstances  and  considerati<m  are 
set  forth,  upon  which  the  court  is  to  judge,  whether  it  be 
a  reasonable  and  useful  contract. 

The  plaintiff  took  a  baker's  house,  and  the  questicm  is, 
whether  he  or  the  defendant  shall  have  the  trade  of  this 
neighbourhood!  The  concern  of  the  public  is  equal  on 
both  sides. 

What  makes  this  the  more  reasonable  is,  that  the 
restraint  is  exactly  proportioned  to  the  consideration,  eir., 
the  term  of  five  years. 

To  conclude.  In  all  restraints  of  trade,  where  nothing 
more  appears,  the  law  presumes  them  bad;  but  if  the 
circumstances  are  set  forth,  that  presumption  is  exduded, 
and  the  court  is  to  judge  of  those  circumstances,  and 
determine  accordingly ;  and  if  upon  them  it  appears  to  be 
a  just  and  honest  contract,  it  ought  to  be  maintained. 

For  these  reasons,  we  are  of  opinion,  that  the  plaint! 
ought  to  have  judgment. 


''  The  general  rule  is,  that  all  which  is  laid  down  *  in  the  famous 

restraints  of  trade,  which  the  law  case  of  Mitchel  v.  Reynolds^  which 

so  much  favours,  if  nothing  more  is  well  reported  in  1  P.  Wms. 

appear,  are  bad.     This  is  the  rule  181,  in  which   Lord  Macde^ld 
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took  such  great  pains,  and  in 
which  all  the  cases  and  arguments 
in  relation  to  this  matter  are 
thoroughly  weighed  and  con- 
sidered :  but  to  this  general  rule 
there  are  some  exceptions;  as, 
firsts  if  the  restraint  be  only  par- 
ticular in  respect  to  the  time  or 
place,  and  there  be  a  good  con- 
sideration given  to  the  party 
restrained.  A  contract  or  agree- 
ment upon  such  consideration,  so 
restraining  a  particular  person, 
may  be  good  and  valid  in  law, 
notwithstanding  the  general  rule, 
and  this  was  the  very  case  of 
Mitchely.Reynoldsr  PerWiUes.C. 
J.,  in  the  Master^  Spc,  of  Gunmakers 
V.  Fell,  Willes,  388.  See  Stuart  v. 
Nicholson,  3  Bmg.m.C.  US.  The 
same  principles  are  recognised  in 
the  judgment  of  the  court  in  Gale 
V.  Reed,  8  East,  83,  in  a  variety  of 
oases,  both  previous  and  subse- 
quent, particularly  in  Chesman  v. 
Naitiby,  2  Str.  739  ;  3  Bro.  P.  C. 
349,  which  received  the  successive 
decisions  of  the  King^s  Bench, 
Common  Pleas,  and  House  of 
Lords.  The  reader  will  find  all 
the  authorities  collected  in  Young 
V.  Timmins,  1  Tyrwh.  226,  1  C.  & 
J.  33 1 ,  and  the  rule  to  be  collected 
from  them  all  is  stated  in  that 
case  by  Vaughan,  B.,  p.  241,  viz, 
"  any  agreement  by  bond  or  other- 
wise in  general  restraint  of  trade, 
is  illegal  and  void.  But  such  a 
security  given  to  effect  a  partial 
restraint  of  trade  may  be  good  or 
bad,  according  as  the  consideration 
is  adequate  or  inadequate."      In 


order,  therefore,  that  a  contract 
in  restraint  of  trade  may  be  valid 
at  law  (for  even  then  equity  is 
loath  to  enforce  it  specifically,  if 
the  terms  be  at  all  hard,  or  even 
complex,  Kimberlg  v.  Jennings, 
1  Sim.  340,  though  in  some  cases 
it  will  do  so,  per  V.  C,  Kemhle  v. 
Kean,  6  Sim.  335,)  the  restraint 
must  be  first  partial ;  secondly, 
upon  an  adequate,  or  as  the  rule 
now  seems  to  be,  not  on  a  mere 
colourable  consideration ;  and 
there  is  a  third  requisite,  namely, 
that  it  should  be  reasonable,  the 
meaning  of  which  shall  be  pre- 
sently considered. 

First,  the  restraint  must  be  jmzt- 
tial.  It  was  decided  so  early  as 
the  reign  of  Henry  V.  tiiat  a  con- 
tract imposing  a  general  restraint 
on  trade  is  void.  Indeed,  Hall,  J., 
flew  into  a  passion  at  the  very 
sight  of  a  bond  imposing  such  a 
condition,  and  exclaimed,  with 
more  fervour  than  decency:  ^'A 
ma  intent  purres  avoir  demurre 
sur  luy  que  le  obligation  est  void 
eo  que  le  condition  est  encounter 
common  ley,  et  per  Dieu,  si  le 
plaintiff  Jilt  icy,  il  irra  al  prison 
tanq  il  ust  fait  fine  al  Roy.'*'*  "  The 
law,"  said  Best,  J.,  in  Homer  v. 
Ashford,  8  Bing.  328,  "  will  not 
permit  anyone  to  restrain  a  person 
from  doing  what  his  own  interest 
and  the  public  welfare  require  that 
he  should  do.  Any  deed,  there- 
fore, by  which  a  person  binds  him- 
self not  to  employ  his  talents,  his 
industry,  or  his  capital,  in  any 
useful  undertaking  in  the  kingdamj 
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would  be  void.     But  it  may  often 
happen  that  individual  interest  and 
general  convenience  render  engage^ 
ments  not  to  carry  on  trade,  or  to 
act  in  a  profession,  in  a  particular 
place,  proper.^'     Such  partial  re- 
straints were  upheld  in  Chesman  v. 
Nainbt/y  in   Clerk  v.  Comer,  Cas. 
temp.  Hardw.  53.  where  a  bond 
was  conditioned  not  to  carry  on 
trade  within  the   city  of  West- 
minster, or  bills  of  mortality ;  in 
Davis  V.  Mason,  6  T.  R.  118,  and 
in  Bunn  v.  Guy,  4  East,  190,  where 
an  attorney  bound  himself  not  to 
practise  within  London,  and  150 
miles  from  thence.     See  remarks  on 
this  case  in  Bozon  v.  Farlow,  Meriv. 
472.    In  Leighton  v.  Wales,  8  Mee. 
&    W.   545,    the    restraint    was 
against  running  any  coach   on  a 
particular  road.     In  Gale  v.  Reed, 
8  East,  79,  the  restraint  was  par- 
tial in  a  difierent  way.     There  the 
defendant  covenanted  not  to  exer- 
cise the  business  of  a  ropemaker 
during  his  life,  except  on  govern- 
ment contracts,  and  to  employ  the 
plaintiffs  exclusively  to  make  all 
the  cordage  which  should  be  or- 
dered   of  him   by  his  friends  or 
connexions.      The  plaintiffs  were 
to  allow  him  two  shillings  per  cwt. 
on  the  cordage  made  on  his  recom- 
mendation for  such  of  his  friends  or 
connexions  whose  debts  should  turn 
out  to  be  good  ;  and  were  not  to 
be  compelled  to  furnish  goods  to 
any  whom  they  should  be  disin- 
clined to  trust.     The  court  held 
this  agreement  good,  considering 
that  they  must  construe  the  whole 


of  it  together,  and  that,  construing 
it  together,  it  appeared  not  to  be 
the  intention  of  the  plaintif&  to 
restrain  the  defendant  from  sup- 
plying such  of  his  connexions  as 
they  themselves  did  not  think  fit 
to  trust.  In  Ward  v.  Byrne, 
5  M.  &  W.  561,  a  bond  condi- 
tioned not  to  follow  or  be  employed 
in  the  business  of  a  coal  merchant 
for  nine  months  was  held  void. 

Where  the  restraint  is  partial 
in  respect  of  space,  the  proper  way 
of  measuring  the  distance  is  to 
take  the  nearest  mode  of  *  access  to 
the  point  whence  it  is  to  be  reck- 
oned.  LeighY.  Hind,  9  B.  &  C.774. 

Upon  the  second  point,  namely, 
the  adeqaa/cy  of  the  consideration,  it 
was  held  in  Young  v.  Timmins^ 
1  Tyrwh.  226,  that  where  Irehwd 
bound  himself  to  work  exclusively 
for  certain  persons  for  his  and  their 
lives,  they  not  undertaking  to  find 
him  full  employ,  but,  on  the  con- 
trary, reserving  to  themselves 
liberty  to  employ  others,  the  con- 
tract was  void  for  want  of  adequacy 
of  consideration,  though  it  contained 
a  proviso,  under  which  Ireland  was 
allowed  to  take  and  execute  the 
orders  of  persons  residing  in  Lon- 
don, or  within  six  miles  thereof. 
"  If  I  could  find,''  said  Bayley,  B., 
'^  any  obligation  on  the  defendants 
to  find  the  bankrupt  a  supply  of 
work  sufficient  to  keep  him  and  his 
workmen  in  an  adequate  and  regu- 
lar course  of  employ,  that  might 
be  a  good  consideration  for  the 
restraint  he  thus  imposes  on  him- 
self.     Accord.    Wallis   v.    Day,  2 
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M,  &  W.  273.  But  if  no  such 
thing  exists,  bat,  on  the  contrary, 
I  find  it  possible  that  no  employ 
might,  for  a  considerable  time,  be 
given  to  him,  then  there  is  no 
adequate  consideration.*^  '^  The 
restraint  on  one  side  meant  to  be 
enforced,'*^  said  Lord  EUenborough^ 
in  Gale  v.  Reed^  8  East,  86, 
**  should  in  reason  be  co-extensive 
only  with  the  benefits  meant  to  be 
enjoyed  on  the  other." 

In  the  late  case  of  Hitchcock  v. 
Coker^  in  the  Exchequer  Chamber, 
in  error  from  K.  B.,  it  was  con- 
tended that  the  court  could  not 
inquire  into  the  adequcuy  of  the 
consideration  when  once  shown  to 
possess  some  bond  fide  legal  value. 
That  case  perhaps  turned  less  on 
^'dequacy  than  recuonableness.      In 
the  course  of  the  argument,  Alder- 
«ow,  B.,  observed,  that  "  if  the  con- 
^deration  were  so  small  as  to  be 
colourable,  the  agreement  would  be 
bad."     In  Leighton  v.  Wales^  3  M. 
&  W.  551,  Parke^  B.,  is  reported  to 
have  said,  that  '^  it  is  clear  since 
the  case  of  Hitchcock  v.  Coker,  that 
the  court  cannot  inquire  into  the 
extent  or  adequacy  of  the  consider- 
ation; **  and  in  Archery.  Marshy  6  A. 
^  E.  966,  the  judgment  in  which 
^^^  delayed  to  await  the  decision 
^'  Hitchcock  V.  Coker^  the  Queen^s 
-^nch  finally  pronounced  that  case 
^  have  decided  that  the  parties 
'^^^  acton  their  own  view  as  to  the 
^equacy  of  the  compensation. 

liastly,  it  is  not  sufficient  that 
^^  restraint  should  be  partial^  and 
^^  consideration  adequate.    The 


agreement  must  be  reasonable. 
"  We  do  not  see  (says  Tindai^ 
C.  J.,  in  Homer  v.  Graves^  7  Bingh. 
743,)  how  a  better  test  can  be 
applied  to  the  question,  whether 
reasonable  or  not,  than  by  con- 
sidering whether  the  restraint  is 
such  only  as  to  afford  a  fair  pro- 
tection to  the  interests  of  the 
party  in  favour  of  whom  it  is 
given,  and  not  so  large  as  to  inter- 
fere with  the  interests  of  the  pub- 
lic. Whatever  restraint  is  larger 
than  the  necessary  protection  of 
the  party,  can  be  of  no  benefit  to 
either ;  it  can  only  be  oppressive, 
and,  if  oppressive,  it  is  in  the  eye 
of  the  law  unreasonable.  What- 
ever is  injurious  to  the  interest  of 
the  public  is  void,  on  the  grounds 
of  public  policy.  No  certain  pre- 
cise boundary  can  be  laid  down, 
within  which,  the  restraint  would 
be  reasonable,  and  beyond  which, 
excessive.  In  Davis  v.  Mason^ 
5  T.  R.  118,  where  a  surgeon  had 
restrained  himself  not  to  practise 
within  ten  miles  of  the  plaintiff  *s 
residence,  the  restraint  was  held 
reasonable  ;  and  in  one  of  the 
cases  150  miles  was  considered 
as  not  an  unreasonable  distance, 
where  an  attorney  had  bought 
the  business  of  another  who  had 
retired  from  his  profession.  But 
it  is  obvious  that  the  business  of  an 
attorney  requires  a  limit  of  a  much 
larger  range,  as  so  much  may  be 
carried  on  by  correspondence  or 
by  agents.  And  unless  the  case 
were  such  that  the  restraint  was 
plainly  and  obviously  unnecessary. 
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the  court  would  not  feel  itself  justi- 
fied in  interfering.  It  is  to  be 
remembered,  however,  that  con- 
tracts in  restraint  of  trade  are^ 
if  nothing  more  appears  to  show 
them  reasonable,  bad  in  the  eye  of 
the  law."  In  Homer  v.  Graves^ 
an  agreement  that  the  defendant, 
a  surgeon  dentist,  would  abstain 
from  practising  within  100  miles 
of  York,  was  held  void,  on  the 
ground  that  the  distance  rendered 
it  unreasonable.  Instances  in 
which  the  distance  has  been  held 
not  too  large,  and  the  contract 
consequently  reasonable,  may  be 
found  in  Chesman  v.  Nainby,  Clerk 
V.  Corner^  Davis  v.  Mason^  and 
Bunn  V.  Gtiy,  above  cited.  See 
also  Leighton  v.  JValeSy  8  M.  &  W. 
545,  and  Hitchcock  v.  Coker^  6  Ad. 
&  Ell.  439,  where  A.  in  consider- 
ation of  B.  employing  him  as  his 
assistant  at  a  salary,  in  the  busi- 
ness of  a  chemist,  agreed  not  to 
carry  on  business  within  S  miles 
of  T.,  it  was  urged  that  this  was 
unreasonable^  because  not  limited  to 
B.'s  life  or  continuance  in  trade. 
But  held  good,  for  per  Tindal^ 
C.  J.,  ^'  it  does  not  appear  to  us 
unreasonable  that  the  restriction 
should  go  so  far  as  to  secure  to 
the  master  the  enjoyment  of  the 
price  or  value  for  which  the  trade 
would  sell,  or  seciure  the  enjoyment 
of  the  same  trade  to  his  purchaser, 
or  legatee  or  executor.  And  the 
only  eiFectual  mode  of  doing  so 
appeared  to  be  by  making  the 
restriction  of  the  servant's  setting 
up  the  trade  within  the  given  limit 


co-extensive   with    the    servant's 
life."     See  Archer  v.  Marshy  6  A. 
&   E.  966,  and   Ward  v.  Byrne, 
5  M.  &  W.  548,  where  a  condition 
not  to  follow  or  be  employed  in  the 
business  of  a  coal-merchant  for 
nine  months  washeld  unreasonable. 
On  the  same  reason  vrith  bonds 
and  contracts  in  restraint  of  trade, 
stand  perpetuities;    attempts    to 
create  which  are  never  permitted 
by  the  law  to  succeed,  on  acooimt 
of  the  tendency  of  such  UimUikm 
to  paralyse  trade,  by  shackling 
property,  and  preventing  its  free 
circulation  for  the   purposes    of 
conunerce:    for  trade  consists  in 
the  free  application  of  labour  to 
the  free  circulation  of  pTi(^>erty, 
and  any  restraint  laid  upon  the 
one  would  be  as  injurious  to  it» 
interests  as  if  imposed  upon  thi» 
other.   Tina  doctrine  o{  perj)eiuiiieSy, 
as  it  is  called,  is  of  comparatively^ 
modem  introduction.    Its  objects 
were  indeed,   at  a  very  ancienti> 
period  of  English  law,  in  some 
degree  accomplished  by  a  maxioL 
which  is  recognised  by  our  earliest 
writers,  viz,  that  property  has 
tain  inseparable  incidents,  amon^ 
which  is  the  right  of  aliening  it 
the  assurances  appropriated  by  ih 
law  to  that  purpose,  of  which  inoi 
dents  it  cannot  be  deprived  by  an; 
private  disposition.    One  of 
earliest  cases  in  which  this 
trine  was  maintained  is  reported 
hy  Littkton^Beot.  *  720,  who  tells  Ui9 
that   ''a  certain  Justice  of  th^ 
Common  Place  dwelling  in  Kent, 
called  Richelf  had  issue  divers  sons^ 
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and  his  intent  was  that  his  eldest 
son  should  have  certain  lands  and 
tenements  to  him  and  the  heirs  of 
his  body  begotten,  and,  for  default 
of  issue,  the  remainder  to  the 
second  son,  &c.,  and  so  to  the 
third  son,  &c. ;  and  because  he 
would  that  none  of  his  sons  should 
alien  or  make  warrantie  to  bar  or 
hurt  the  others  that  should  be  in 
the  remainder,  &c.,  he  causeth  an 
indenture  to  be  made  to  this  eiFect, 
tnr.,  that  the  lands  and  tenements 
were  given  to  his  eldest  son,  upon 
such  condition,  that  if  the  eldest 
son  alien  in  fee,  or  in  fee  tail,  &o., 
or  if  any  of  the  sons  alien,  &c., 
that  then  their  estate  should  cease, 
and  be  void,  and  that  then  the 
same  lands  and  tenements  imme- 
diately should  remain  to  the  second 
son,  and  the  heirs  of  his  body  be- 
gotten, et  sic  ultra,  the  remainder 
to  his  other  sons;  and  livery  of 
seisin  was  made  accordingly .''^  This 
devise,  however,  was  held  void ; 
and  Mr.  Butler  remarks,  in  a 
learned  note  to  Co.  Litt.  379)  b. 
the  perusal  of  which  is  strongly 
recommended  to  readers  desirous 
of  pursuing  this  subject,  that ''  this 
was  one  of  the  many  attempts 
which  have  been  made  to  restrain 
that  right  of  alienation  which  is 
inseparable  from  the  estate  of 
tenant  in  tail.  The  chief  of  them 
are  stated  in  a  very  pointed  man- 
ner by  Mr.  Knowler,  1  Burr,  Si.**' 
Upon  the  same  principle,  viz,, 
that  property  cannot  by  any  pri- 
vate disposition  be  robbed  of  its 
incidents,  of  which  the  power  of 


alienation  is  one,  proceeds  the 
case  put  by  Littleton,  at  sect.  360, 
viz. :  ^'  Also  if  a  feoffinent  be 
made  on  this  condition,  ttiat  the 
feoffee  shall  not  alien  the  land  to  any, 
this  condition  is  void ;  because, 
when  a  man  is  enfeoffed  of  lands 
or  tenements,  he  hath  power  to 
alien  them  to  any  person,  by  the 
law.  For,  if  such  a  condition 
should  be  good,  then  the  condition 
should  oust  him  of  all  the  power 
which  the  law  gives  him,  which 
should  be  against  reason  ;  and 
therefore  such  a  conditicm  is  void.^ 
On  which  Lord  Coke  observes  that 
^^  the  like  law  is  of  a  devise  in  fee 
on  condition  that  the  devisee  shall 
not  alien ;  the  condition  is  void ; 
and  so  it  is  of  a  grant,  release, 
confirmation,  or  any  other  convey- 
ance, whereby  a  fee  simple  doth 
pass ;  for  it  is  absurd  and  repug- 
nant to  reason  that  he  that  hath 
no  possibility  to  have  the  land 
revert  to  him  should  restrain  his 
feoffee  in  fee  simple  of  all  his  power 
to  alien :  and  so  it  is  if  a  man  be 
possessed  of  a  lease  for  years,  or 
of  a  horse,  or  of  any  other  chattel, 
real  or  personal,  and  give  or  sell 
his  whole  interest  and  property 
therein,  upon  condition  that  the 
donee  or  vendee  shall  not  alien  the 
same,  the  same  is  void ;  because 
his  whole  interest  and  property  is 
out  of  him,  so  as  he  hath  no  possi- 
bility  of  a  reverter,  and  it  is  against 
trade  and  traffic,  and  bargaining 
and  contracting  between  man  and 
man^  On  this  doctrine,  viz.,  that 
property  cannot  be  deprived  of  the 
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power  of  alienation  legally  incident 
to  it,  by  any  private  dispontion, 
eqoity  has  ingrafted  one  exception, 
by  aUowing  married  women  to  be 
reBtrained  from  aliening,  by  way 
of  anticipation,  property  limited 
to  their  sole  and  separate  use 
daring  the  coverture.  The  precise 
extent  to  which  this  equitable 
doctrine  maybe  carried  was  long  in 
ineertOf  and  this  uncertainty  has 
given  rise  to  a  great  deal  of  in- 
teresting discussion,  a  full  account 
of  which  will  be  found  in  a  very 
clearly  and  ably  written  pamphlet 
published  by  Mr.  Hayes^  upon  that 
subject.  See  now  Tuttett  v.  Arm- 
Mtrongj  before  the  L.  C,  an  account 
of  which  will  be  found  in  the  last 
edition  of  Hayes  on  Conveyancing. 
To  return  to  the  head  of  Per- 
petuities. It  was  in  time  found 
that  the  interests  of  commerce 
were  by  no  means  sufficiently 
guarded  by  the  assertion  of  the 
maxim,  that  property  could  not 
be  robbed  of  the  quality  of  trans- 
ferribility  ;  for  it  would  have  been 
easy  to  limit  particular  estates 
in  such  a  manner  as  to  postpone 
the  actual  enjoyment  of  the  fee  so 
long  as  to  create  what  would  have 
been  virtually,  though  not  nomi- 
nally, a  strict  entail ;  had  not  the 
courts,  proceeding  on  the  maxim 
of  law,  Qnodcunque  prohibetur  fieri 
ex  directo  prohibetur  et  per  obliquum^ 
established,  as  an  inflexible  rule, 
^'that  though  an  estate  may  be 
rendered  inalienable  during  the 
existence  of  a  life,  or  of  any  num- 
ber of  lives,  in  being,  and  twenty- 


one  years  after ;  Caddl  v.  Palmer^ 
10  Bing.  140,  or,  possibly  even, 
for  nine  months  beyond  the  twenty- 
one  years,  in  case  the  person  ulti- 
mately entitled  to  the  estate 
should  be  an  infant  in  ventre  sa 
mere  at  the  time  of  its  accruing  to 
him;  yet,  that  all  attempts  to 
postpone  the  enjoyment  *  of  the 
fee  for  a  longer  period  are  void  \^ 
and  therefore  in  the  famous  case 
of  Spencer  v.  Duke  of  Marlborough^ 
3  Bro.  P.  C.  232,  Eden.  404, 
where  John  Duke  of  Marlborough 
devised  to  trustees  and  their  heirs, 
to  the  use  of  his  daughter  for  life, 
remainder  to  Lord  Kyalton  for 
life,  remainder  to  trustees  to  pre- 
serve contingent  remainders,  re- 
mainder to  the  first  and  other 
sons  of  Lord  Ryalton  in  tail  male^ 
remainder  to  Lord  Robert  Spencer 
for  life,  remainder  to  trustees  to 
preserve  contingent  remainders, 
&c.,  remainder  to  Charles  Spencer 
in  the  same  manner;  and  inserted 
a  clause,  empowering  his  trustees, 
on  the  birth  of  each  son  of  Lord 
Ryalton,  Lords  Robertand  Charles 
Spencer,  to  revoke  and  make  void 
the  respective  uses  limited  to  their 
respective  sons  in  tail  male,  and, 
in  lieu  thereof,  to  limit  the  pre- 
mises to  the  use  of  such  sons  for 
their  lives,  with  immediate  re- 
mainder to  the  respective  sons  of^ 
such  sons  severally  and  respect- 
ively in  tail  male,  Lord  Northings- 
ton  declared  the  clause  void  as 
tending  to  a  perpetuity;  and  oa 
appeal  to  the  Lords,  the  judges 
were   unanimously  of   the    same 
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opinion.  See  Cruise's  Digest^ 
title  32,  c.  23  ;  Beard  v.  JVestcott, 
5  B.  &  A.  801 ;  Cadett  v.  Palmer, 
ubi  supra  ;  and  Mr.  Butler'^s  note, 
CJo.  Lit.  379,  b. 

Lord  Coke  has  laid  it  down,  1 
Inst.  206,  that  ''if  a  feoffee  be 
bound  in  a  bond  that  the  feoffee 
and  his  heirs  shall  not  alien,  this 
is  good,  for  he  may  notwithstand- 
ing alien,  if  he  will  forfeit  his  bond 
that  he  himself  hath  made.*^  And 
in  Freeman  v.  Freeman,  2  Vem. 
233,  a  father  settled  lands  on  his 
son  in  tail,  and  took  a  bond  from 
him  that  he  would  not  dock  the 
entail.  On  a  bill  to  be  relieved 
against  this  bond,  the  court  held 
it  good,  because,  if  the  son  had 
not  agreed  to  give  this  bond,  the 
father  might  have  made  him  only 
tenant  for  life. 

It  seems,  however,  that  the 
above  opinion  of  Lord  Coke  cannot 
be  supported :  for,  if  a  general 
restraint  on  alienation  be,  as  it 
unquestionably  is,  contrary  to 
public  policy,  there  is  no  more 
reason  for  supporting  a  bond  made 
to  enforce  it,  than  for  supporting 
a  bond  in  general  restraint  of  trade. 
And  in  a  case  where  A.,  having 
limited  lands  to  B.  in  tail,  took  a 
bond  from  him  not  to  commit 
waste,  it  was  decreed  to  be  deli- 
vered up  to  be  cancelled,  the  court 
saying  that  it  was  an  idle  bond. 
Jervis  v.  Bruton,  2  Vem.  261. 
So,  where  an  elder  brother  en- 
feoffed his  second  brother  in  tail, 
remainder  to  a  younger  brother  in 
the  like  manner,  and  made  each 


of  them  enter  into  a  statute  with 
the  other  that  he  would  not  alien  ; 
because  these  statutes  were  in 
substance  to  make  a  perpetuity, 
they  were  ordered  to  be  cancelled 
by  the  Court  of  Chancery,  with 
the  advice  of  Lord  Coke  himself. 
Foolis  casty  Moore,  810. 

It  only  remains  to  remark,  that 
trusts  for  accumulation^YtYiiQh,  being 
thought  to  partake  of  the  objec- 
tionable nature  of  perpetuities, 
were  formerly  bounded  by  the  same 
limits,  (see  Thellusson  v.  Woodford, 
4  Ves.  jun.  227,)  are  now  regu- 
lated by  a  statute  of  their  own, 
39  &  40  G.  3,  c.  98,  which  enacts 
that  no  person,  after  the  passing 
of  that  act  (28th  July,  1800), 
shall,  by  any  deed  or  will, ''  settle 
or  dispose  of  any  real  or  personal 
property  so  and  in  such  manner 
that  the  rents,  issues,  profits,  or 
produce  thereof  shall  be  wholly 
or  partially  accumulated  for  any 
longer  term  than  for  the  life  or 
lives  of  any  such  grantor  or  grantors, 
settlor  or  settlors,  or  the  term  of 
21  years  from  the  death  of  any 
such  grantor  or  grantors,  settlor 
or  testator,  or  during  the  minority 
or  respective  minorities  of  any 
person  or  persons  who  shall  be 
living  or  in  ventre  sa  mere  at  the 
time  of  the  death  of  such  grantor, 
devisor,  or  testator,  or  during  the 
minority  or  respective  minorities 
only  of  any  person  or  persons  who 
under  the  uses  or  trusts  of  the 
deed,  surrender,  will,  or  other 
assurance  directing  such  accumu- 
lations, would,  for  the  time  being. 
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if  of  full  age,  be  entitled  to  the 
rents,  issues,  profits,  and  produce 
of  such  property  so  directed  to  be 
accumulated.  And  in  every  case 
where  any  accumulation  shall  be 
directed  otherwise  than  as  afore- 
said, such  direction  shall  be  null 
and  void,  and  the  rents,  issues, 
profits,  and  produce  of  such  pro- 
perty so  directed  to  bo  accumulated 
shall,  so  long  as  the  same  shall  be 
directed  to  accumulate  contrary 
to  the  provisions  of  this  act,  go  to 
and  be  received  by  such  *  person  or 
persons  as  would  have  been  en- 
titled thereto,  if  such  accumulation 
had  not  been  directed. 

"  Provided  always,  that  nothing 
in  that  act  contained  should  extend 
to  any  provision  for  payment  of 
debts  of  any  grantor,  settlor,  or 


devisor,  or  other  person  or  per- 
sons, or  any  provision  for  raising 
portions  for  any  child  or  children 
of  any  person  taking  any  interest 
under  any  such  conveyance,  set- 
tlement, or  devise,  or  to  any  direc- 
tion touching  the  produce  of  any 
timber  or  wood  upon  any  lands  or 
tenements,  but  that  all  such  pro- 
visions and  directions  may  and 
shall  be  made  and  given  as  if  that 
act  had  not  passed.^  See,  on  the 
construction  of  this  statute,  Grif- 
fths  V.  Vere,  9  Ves.  jun.  127; 
Langden  v.  Simson,  12  Ves.  295 ; 
Southampton  v.  Hertford^  2  V.  8c 
B.  54;  Marshall  v.  HoUoway^  2 
Swanst.  432  ;  Haley  v.  Bannisier^ 
4  Madd.  275  ;  Shaw  v.  Rhodes,  1 
Myl.  &  Cr.  135. 
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Implements  of  trade  are  privileged  from  distress  for  renty  if 
they  be  in  actiuil  use  at  the  time^  or  if  there  be  any  other 
sufficient  distress  on  the  premises. 

But  if  they  be  not  in  actual  use^  and  if  there  be  no  other  suffi- 
cient distress  on  the  premises^  then  they  may  be  distrained 
for  rent. 

The  opinion  of  the  court  was  delivered,  as  follows,  by 

WilleSy  Lord  Chief  Justice.  Trover.  This  comes  before 
the  court  on  a  special  verdict  found  at  the  Leicester  assizes, 
held  at  Leicester,  on  the  3d  of  August,  1743. 

The  plaintiff  declared  against  the  defendant,  for  that  on 
the  20th  of  October,  1741,  he  was  possessed  of  one  frame 
for  the  knitting,  weaving,  and  making  of  stockings,  value 
20/.  as  of  his  own  proper  goods,  and  being  so  possessed,  he 
lost  the  same,  and  that  afterwards,  to  wit^  on  the  18th  of 
August,  1742,  it  came  to  the  hands  of  the  defendant,  who 
knowing  the  same  to  be  the  goods  of  the  plaintiff  after- 
wards, to  wity  on  the  19  th  day  of  the  same  month  of 
August)  converted  the  same  to  his  own  use ;  damage  SO/. 

The  defendant  pleads  not  guiUy;  and  the  jury  jBnd  that 
the  plaintiff  on  the  27th  of  March,  1741,  was  possessed  of 
one  frame  for  knitting,  weaving,  and  making  stockings, 
value  8/.,  as  his  own  proper  goods.  That  upon  that  day 
he  let  the  said  frame  to  John  Armstrong,  at  the  weekly 
rent  of  9e/.,  and  so  from  week  to  week,  as  long  as  they  the 
said  Nathaniel  Simpson,  the  plaintiff,  and  John  Armstrong 
should  please ;  by  virtue  of  which  letting,  the  said  John 
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Armstrong  was  possessed  of  the  said  frame,  at  the  said 
rent,  mitil  the  time  after-mentioned,  when  the  same  was 
seized  *  as  a  distress  for  rent  by  the  defendant.  That  the 
said  John  Armstrong  is  by  trade  a  stocking-weaver,  and 
used  the  said  stocking-frame  as  an  instrmnent  of  his  trade, 
and  continued  the  use  thereof,  and  his  apprentice  was 
using  the  said  stocking-frame  at  the  time  thereinafter 
mentioned,  when  the  same  was  seized  by  the  defendant  as 
a  distress  for  rent.  That  the  said  John  Armstrong  held 
of  the  defendant  a  certain  messuage  and  tenement  in  the 
parish  of  Woodhouse  and  county  of  Leicester,  by  virtue 
of  a  lease  to  him  the  said  John  Armstrong  thereof  granted 
by  the  defendant  under  the  yearly  rent  of  35/.  for  a  term 
of  years  not  yet  expired,  and  was  in  the  actual  possession 
of  the  same  when  the  said  stocking-frame  was  distrained 
for  rent  by  the  defendant.  That  on  the  19th  of  December, 
1741,  John  Armstrong  was  indebted  to  the  defendant  in 
63/.  for  arrears  of  rent  of  the  said  messuage  and  tenement ; 
and  that  the  said  stocking-frame  was  then  upon  the  said 
messuage  in  the  possession  of  the  said  John  Armstrong, 
and  that  there  were  not  goods  or  chattels  by  law  distrainr 
able  for  rent  in  the  said  messuage  without  the  said  stocking- 
frame  sufficient  to  satisfy  the  said  rent  so  in  arrear  at  the 
time  when  the  said  stocking-frame  was  seized  as  a  distress 
for  the  said  rent.  That  on  the  said  19th  of  December  the 
defendant  entered  in  the  said  messuage  and  tenement,  and 
then  and  there  seized  the  said  stocking- frame  on  the  said 
premises  as  a  distress  for  the  said  rent  so  in  arrear,  as  the 
said  John  Armstrong's  apprentice  was  then  weaving  a 
stocking  on  the  same  frame.  And  that  the  defendant 
(though  often  requested)  hath  refused  to  deliver  the  said 
stocking-frame  to  the  said  plaintiff,  and  continues  to  detain 
the  same.  The  special  verdict  concludes,  as  usual,  by 
submitting  the  matter  to  the  opinion  of  the  court  whether 
the  said  stocking-frame  was  by  law  distrainable  for  the 
said  arrears  of  rent  or  not ;  and  if  the  court  should  be  of 
opinion  that  it  was  not,  they  assess  the  damages  of  the 
plaintiff  at  8/.,  &c. 

Upon  this  special  verdict  three  questions  arise : — 
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First,  Whether  a  stocking-frame  has  any  privilege  at  all 
as  being  an  instrument  of  trade,  or  whether  it  be  generally 
distrainable  for  rent  as  other  goods  are,  even  though  there 
was  sufficient  distress  besides. 

Secondly,  Though  it  may  be  so  far  privileged  as  not  to 
^  be  distrainable  if  there  be  no  other  goods  sufficient,  yet 
whether  or  not  it  may  not  be  distrained  if  there  be  not 
sufficient  distress  besides. 

Thirdly,  Though  it  be  distrainable  either  in  the  one  case 
or  the  other  when  it  is  not  in  actual  use,  yet  whether  or  no 
it  has  not  a  particular  privilege  by  being  actually  in  use  at 
the  time  of  the  distress,  as  the  present  case  is. 

I  shall  but  touch  upon  the  two  first  questions,  because 
they  are  not  the  present  case ;  but  yet  it  may  be  proper  to 
consider  them  a  little,  to  introduce  the  third,  which  is  the 
▼^17  case  now  in  questicm. 

There  are  five  sorts  of  things  which  at  common  law  were 
not  distrainable : 
let.  Things  annexed  to  the  freehold. 
2nd.  Things  delivered  to  a  person  exercising  a  public 
trade,  to  be  carried,  wrought,  worked  up,  or  managed  in 
the  way  of  his  trade  or  employ. 
3rd*  Cocks  or  sheaves  of  com. 

4th.  Beasts  of  the  plough  and  instruments  of  husbandry. 
5th.  The  instruments  of  a  man^^s  trade  or  profession. 
The  first  three  sorts  were  absolutely  free  from  distress, 
uid  could  not  be  distrained,  even  though  there  were  no 
other  goods  besides. 

The  two  last  are  only  exempt  sub  modo^  that  is,  upon  a 
^position  that  there  is  sufficient  distress  besides. 

Things  annexed  to  the  freehold,  as  furnaces,  millstones, 
<^mney-pieces,  and  the  like,  cannot  be  distrained,  because 
they  cannot  be  taken  away  without  doing  damage  to  the 
^hold,  which  the  law  will  not  allow. 

Things  sent  or  delivered  to  a  person  exercising  a  trade, 
to  he  carried,  wrought,  or  manufactured  in  the  way  of  his 
trsde,  as  a  horse  in  a  smith's  shop,  materiaLs  sent  to  a 
weaver,  or  cloth  to  a  tailor  to  be  made  up,  are  privileged 
for  the  sake  of  trade  and  commerce,  which  could  not  be 
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carried  on  if  suoh  things  under  these  oircumstanoes  oonld 
be  distrained  for  rent  due  from  the  person  in  whose  custody 
they  are. 

Cocks  and  sheaves  of  com  were  not  distrainable  before 
the  statute  2  W.  &  M.  c.  5.  (which  was  made  in  favour  of 
landlords),  because  they  could  not  be  restored  again  in 
the  same  plight  and  condition  that  they  were  before  upon 
*  a  replevin,  but  must  necessarily  be  damaged  by  being 
removed. 

Beasts  of  the  plough,  &o.,  were  not  distrainable,  in 
favour  of  husbandry  (which  is  of  so  great  advantage  to  the 
nation),  and  likewise  because  a  man  should  not  be  left  quite 
destitute  of  getting  a  living  for  himself  and  his  family. 
And  the  same  reasons  hold  in  the  case  of  the  instrum^its 
of  a  man's  trade  or  profession. 

But  these  two  last  are  privileged  in  case  there  ifl  distress 
enough  besides ;  otherwise  they  may  be  distrained. 

These  rules  are  laid  down  and  fully  explained  in  Co. 
Lit.  47.  a.  b.,  and  many  other  books  which  are  therei  cited ; 
and  there  are  many  subsequent  cases  in  which  the  same 
doctrine  is  established,  and  which  I  do  not  mention  because 
I  do  not  know  any  one  case  to  the  contrary. 

From  what  I  have  said  on  this  head,  the  second  question 
is  likewise  answered;  for  as  the  stocking-frame  in  the 
present  case  could  only  be  privileged  as  it  was  an  instru- 
ment of  trade,  we  think  that  it  might  have  been  distrained 
if  it  had  not  been  actually  in  use,  it  being  found  that  there 
was  not  sufficient  distress  besides.  These  are  the  words 
in  Carth.  358,  in  the  case  of  Vinkimtone  v.  Ebden^  ^^  the 
very  implements  of  trade  may  be  distrained  if  no  other 
distress  can  be  taken.**" 

But  whether  or  no  this  stocking-frame'^s  being  actually  in 
use  at  the  time  of  the  distress  gives  any  further  privilege^ 
is  the  third  and  principal  question  in  the  present  case.    An^ 
we  are  all  of  opinion  that  upon  this  account  it  could  not  Ih^ 
distrained  for  rent  for  these  two  plain  reasons : 

1st.  Because  it  could  not  be  restored  again  upon  «a 
replevin  in  the  same  plight  and  condition  as  it  was,  bti't) 
must  be  damnified  in  removing,  for  the  weaving  of 
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stocking  would  at  least  be  stopped,  if  not  quite  spoiled, 
which  is  the  yery  reason  of  the  case  of  com  in  cocks,  &c* 

2ndly.  Whilst  it  is  in  the  custody  of  any  person,  and 
used  by  him,  it  is  a  breach  of  the  peace  to  take  it.  And 
these  are  two  such  plain  and  strong  reasons,  that  even  if  it 
were  quite  a  new  case,  I  should  venture  to  determine  it 
without  any  authority  at  all ;  but  I  think  that  there  are 
several  cases  and  authorities  which  confirm  this  opinion. 

It  is  expressly  said  in  Co.  Lit.  47*  a.  that  a  horse  whilst 
*  a  man  is  riding  upon  him,  or  an  axe  in  a  man's  hand 
cutting  wood,  and  the  like,  cannot  be  distrained  for  rent. 
Jn  Bracton^  and  several  other  old  books,  there  is  a  distinc- 
tion made  between  cataUa  otiosa  and  things  which  are  in 
use.  It  was  held  in  P.  14  U.  8.  pi.  6.  that  if  a  man  has 
two  millstones,  and  only  one  is  in  use,  and  the  other  lies 
by  not  used,  it  may  be  distrained  for  rent.  In  Read* a  case, 
Cro.  Eliz.  594,  it  was  holden  that  yam  carrying  on  a  man's 
shoulders  to  be  weighed  could  not  be  distrained  any  more 
than  a  net  in  a  man's  hand,  or  a  horse  on  which  a  man 
w  riding.  So  in  Moor  214,  The  Viscountess  of  BindorCs 
^^fi^y  it  is  said  that  if  a  man  be  riding  on  a  horse,  the 
horse  cannot  be  distrained,  but  if  he  hath  another  horse, 
on  which  he  rides  sometimes,  this  spare  horse  may  be 
^Jistrained. 

I  could  cite  many  other  cases  to  the  same  purpose,  but 

I  think  that  these  are  sufficient  to  support  a  point  which 

l^M  so  strong  a  foundation  in  reason,  especially  since  there 

19  but  one  case  which  seems  to  look  the  contrary  way, 

^hich  is  the  case  of  Webb  v.  -Be//,  1  Sid.  440,  where  it 

^as  holden  that  two  horses  and  the  harness  fastened  to  a 

<^&rt  leaden  with  com  might  be  distrained  for  rent.     But 

^  the  first  place,  I  am  not  clear  that  this  case  is  law ; 

^d  besides,  it  is  expressly  said  in  that  case  that  a  horse 

^pon  which  a  man  was  riding  cannot  be  distrained  for  rent ; 

^d  therefore  a  qiuBre  is  made  whether  if  a  man  had  been 

on  the  cart  the  whole  had  not  been  privileged,  which  is 

^fi&cient  for  the  present  purpose,  it  being  found  that  the 

^tocking-frame  was  to  be  in  the  actual  use  of  a  man  at  the 

tuiae  when  it  was  distrained. 
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For  these  reasons,  and  upon  the  strength  of  these  au- 
thorities, we  are  all  of  opinion  that  this  stocking-frame, 
the  apprentice  being  actually  weaving  a  stocking  upon  it 
at  the  time  when  it  was  distrained,  was  not  distrainable 
for  rent,  even  though  there  were  no  other  distress  on  the 
premises,  and  therefore  judgment  must  be  for  the  phiintiff. 


This  is  usually  cited  as  a  leading 
case,  whenever  a  question  arises 
respecting  the  exemption  of  pro- 
perty from  distress,  and  deservedly 
so,  for  it  would  be  difficult  to  find 
a  clearer  summary  of  the  autho- 
rities, as  they  existed  at  the  time 
when  it  was  decided,  than  is  con- 
tained in  the  judgment  of  the 
Lord  Chief  Justice.  "  It  is,"  said 
BuHer,  J.,  4  T.  R.  668,  "  a  caae  of 
great  authority,  because  it  was 
twice  argued  at  the  bar ;  and 
Lord  Chief  Justice  fVilks  took 
infinite  pains  to  *  trace  with  accu- 
racy those  things  which  are  privi- 
leged from  distress." 

There  are,  according  to  his  lord- 
ship, five  sorts  of  property  privi- 
leged from  distress  for  rent  by  the 
common  law,  and  to  these  the 
judgment  in  the  principal  case 
authorizes  us  to  add  a  sixth.  The 
list  then  will  stand  thus :— * 

Things  absolutely  privileged  at 
common  law. 

1.  Things  annexed  to  the  free- 
hold. 

2.  Things  delivered  to  a  person 
exorcising  a  public  trade  to  be 
carried,  wrought,  worked  up,  or 
managed  in  the  way  of  his  trade 
or  employ. 


3.  Cocks  and  sheaves  of  com. 

4.  Things  in  actual  use. 
With  respect  to  the  first  class, 

viz,Jixtures,    It  was  always  held 
for  clear  law,  that  they  were  not 
distrainable,  for  the  reason  stated 
by  the  Chief  Justice ;  see  4  T.  R. 
567  ;  and  there  is  a  distinction  in 
this  respect  between  a  distress  and 
an  execution ;  for,  under  the  latter, 
fixtures,  which  would  be  remove- 
able  by  the  defendant,  as  between 
him  and  his  lessor,  may  be  seized ; 
PooUs  case,  1  Sal.  368.    See  3  Atk. 
13 ;  3  B,  &  C.  368 ;  and  so  may 
growing  com,  Ibid.,  though  neither 
the  tenant^s  fixtures,  nor  the  grow- 
ing corn,  would  at   common  law 
have  been  distrainable.    However, 
as  respects  the  growing  com,  the 
law  is  now  altered  by  st.  II  O.  2. 
c.  19.  8.  8,  which  enacts  that  land- 
lords or  their   bailifls,   or  other 
persons  empowered  by  them,  may 
distrain  corn,  grass,  or  other  pro- 
duct growing  on  any  part  of  the 
land   demised.     The  words  other 
product  have   been   explained   to 
apply  only  to  other  product  of  a 
nature  similar  to  the  things  speci- 
fied, that  is  to  say,  product  to 
which  the  process  of  ripening,  and 
being  cut,  gathered,   made,  and 
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laid  up  when  ripe,  is  incidental. 
Therefore,  trees  or  shrubs  grow- 
ing in  a  nursery  ground  are  not 
distrainable  under  this  statute. 
Clark  y.  Gaskarth,  8  Taunt.  431. 
See,  too,  the  further  qualifications 
introduced  by  56  O.  3,  cap.  60. 
sec.  6,  and  see  Wright  v.  Dewes, 
1  A.  &  E.  641  ;  and  see  1  M.  & 
Wels.  448.  In  a  late  case  in  the 
Court  of  Exchequer,  where  A.  T. 
had  granted  to  B.  H.  an  annuity, 
charged  on  certain  premises,  and 
empowered  him  to  distrain  for  the 
arrears,  and  '^  to  detain,  manage, 
sell,  and  dispose  of  the  distresses 
in  the  same  manner,  in  all  respects, 
as  distresses  for  rents  reserved 
upon  leases  for  years,  and  as  if  the 
said  annuity  was  a  rent  reserved 
upon  a  lease  for  years,^  the  court 
thought  that  these  words  did  not 
empower  the  grantee  to  distrain 
growing  crops,  but  only  conferred 
upon  him  the  powers  given  to  land- 
lords by  st.  2  W.  &  M.  cap.  5. 
Miller  v.  Green,  2  Tyrwh.  1 ;  2  C. 
&  J.  143 ;  8  Bing.  92. 

2nd.  Things  delivered  to  a  person 
exercising  a  public  trade  to  be  carried, 
wrought,  worked  up,  or  managed  in 
the  way  of  his  trade  or  employ.  That 
this  class  of  property  is  exempt 
from  distress  has  never  been  ques- 
tioned. See  Gisboum  v.  Hurst, 
Salk.  249  ;  1  Inst.  47  a.  But  the 
dispute  has  always  been  in  ascer- 
taining whether  the  goods  in  each 
particular  case  were  so  circum- 
stanced as  to  fall  within  it.  The 
examples  commonly  cited  as  being 
clearly  within  the  rule,  are  those 


of  cloth  bailed  to  a  tailor  to  make 
a  garment,  or  a  horse  standing  in 
a  smithes  shop  to  be  shod ;    so, 
too,  goods  of  the  principal  in  the 
factor's  hands  cannot  be  distrained 
by  the  factor's  landlord  ;   Oilman 
V.  EUon,  3  B.  &  B.  76 ;  for  the 
advancement  of  trade  as   much 
requires    that    goods   should    be 
placed  in  a  factor^s  hands  for  sale, 
as  in  a  carrier^s  for  carriage ;  and, 
on  the  same  principle,  goods  de- 
posited for  safe  custody  in  a  ware- 
house or  a  wharf  would  not  be 
distrainable  for  rent  due  in  respect 
thereof.      Thompson  v.  Mashiter, 
1   Bingh.  283.     Mathias  v.  Mes- 
nard,  2  C.  &  P.  353.      Lately, 
also,   it  has    been    decided  that 
.  goods  deposited  on  the  premises  of 
an  auctioneer,  for  the  purpose  of 
sale,  are  privileged  from  a  distress 
for  rent  due  in  respect  of  those 
premises ;    Adams    v.    Grane^    8 
Tyrwh.  826 ;  1  C.  &  M.  390 ;  for, 
to  use  the  ,words  of  Bayley,  B., 
"  Interest  reipublica  to  bring  buyers 
and  sellers  together  at  fixed  places, 
where  goods  may  be  brought  for 
the  purposes  of  sale  and  exchange. 
This    privilege    is,  therefore,    of 
great  importance  to  the  owners  of 
goods,  who  should  not  be  exposed 
to  the  risk  of  losing  them,  from 
the  default  of  the  parties  on  whose 
premises  they  may  be  deposited 
for  that  purpose."     In  Brown  v. 
Shevill,  2  AdoL  &  Ell.  138,  a  beast 
was*  sent  to  the  premises  of  Wood- 
ham,  a  butcher,  to  be  slaughtered, 
and  after  it  had  been  slaughtered, 
the  carcass  was  seized  for  rent  due 
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by  Woodham.  The  Court  of 
King's  Bench  held  that  it  was 
not  distrainable.  This  species  of 
privilege,  as  is  remarked  by  Baylty^ 
B.,  in  his  judgment  in  Adams  v. 
Graney  ^'  has  been  from  time  to 
time  increased  in  extent,  accord- 
ing to  the  new  modes  of  dealing 
established  between  parties  by  the 
change  of  times  and  circumstances, 
one  of  which  modem  modes  of 
dealing  is  the  case  of  a  factor." 
His  lordship,  in  the  same  case, 
cites  and  approves  an  observation 
made  by  Mr.  J.  Blackstone^  in  his 
Conmientaries,  that  ^^  the  exemp- 
tion from  liability  to  distress,  in  a 
case  of  this  sort,  occasions  no  hard- 
ship, because  the  privilege  is  gene- 
rally applicable  to  goods  which  no 
man  could  possibly  suppose  to  be 
the  property  of  the  individual  from 
whom  the  rent  is  due/'  In  Mus- 
pratt  V.  Gregory,  1  M.  &  Wels.  633, 
it  was  held  by  the  Exchequer, 
Parke^  B.,  disserUietUe^  and  con- 
firmed in  Error,  3  Mee.  &  W. 
678,  that  a  barge,  which  a  pei'son 
meaning  to  purchase  salt  sent  to 
the  Salt-works  to  carry  it  home, 
was  not  privileged  from  distress 
for  the  arrears  of  a  rent-charge. 
Vide  tamen^  as  to  the  case  of  a 
carriage  actually  containing  privi- 
leged goods.  Rede  v.  Barley^  Cro. 
Eliz.  596;  Gisboum  v.  Hurst,  Salk. 
249. 

In  the  case  of  Francis  v.  Wyatt, 
1  Bl.  R.  483,  3  Burr.  1498, 
the  court  seemed  strongly  in- 
clined to  think  that  a  carriage 
standing  in  the  yard  of  a  livery 


stable  was  distrainable  for  rent 
due  to  his  landlord  by  the  keeper 
of  the  livery  stable.  And  in  Wood 
V.  Clarke,  1  Tyrwh.  314,  I  C.  & 
J.  484,  it  was  held  that,  thou^ 
materials  delivered  by  a  manu- 
facturer to  a  weaver,  to  be  by  him 
manufactured  at  his  own  home, 
were  privileged  from  distress  for 
rent  due  from  the  weaver  to  hk 
landlord,  yet  that  a  frame  or  other 
machinery  delivered  by  the  manu- 
facturer to  the  weaver  along  with 
the  materials,  for  the  purpose  of 
being  used  in  the  weaver^s  house 
in  the  manufacture  of  such  mate- 
rials, was  not  privileged,  anless 
there  were  other  goods  upon  the 
premises  sufficient  to  satisfy  the 
rent  due.  ^'  This  case,^  said  Ixurd 
Lyndhurst,  delivering  the  judg- 
ment of  the  court,  ^'  does  not  turn 
upon  the  privilege  of  a  workman 
with  respect  to  the  implements 
and  machinery  by  which  his  trade 
is  to  be  carried  on,  but  upon  the 
privilege  of  the  person  by  whom 
the  workman  is  employed.  The 
plaintiff,  who  were  the  employers, 
furnished  the  workman  not  only 
with  the  materials  on  which  he 
was  to  work,  but  also  with  the 
machinery  by  which  the  materials 
were  to  be  worked  up.  The  ques^ 
tion  is  as  to  the  extent  of  the 
employer  s  privilege,  whether  it  is 
confined  to  the  materials  which  he 
supplies,  or  applies  also  to  the 
machinery  by  which  the  working- 
up  is  efiected.  It  appears  to  us 
that  it  is  confined  to  the  materials, 
and   does   not    include    the    ma- 
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chinery.'"     .  .  .      None    of   the 
cases  go  beyond   this:   that  the 
material  to  be  worked  up  is  pri- 
rileged;  that  the  conveyance  by 
which  it  is  carried  to  and  from  the 
place  of  manufacture  is  privileged  ; 
that  it  is  privileged  in  the  hands 
of  the  carrier  while  he  is  carrying 
it,  in  the  hands  of  the  factor  to 
^v^bom  it  is  consigned,  and  in  the 
luuids  and  warehouse  of  a  wharf- 
LUger,  where  it  is  lodged  and  de- 
posited by  the  factor.     There  is 
imo  case  or  dictum  that  the  ma- 
i^binery  by  which  it  is  to  be  manu- 
fAotored  is  included   in  the  pri- 
ril^e*'^    This  decision  is  approved 
VOL  Fenton  v.  Logan^  9  Bing.  676. 
S.  Cocks  and  sheaves  of  corn. 
See  Wikan  v.  Ducket,  2  Mod. 
61 .    The  reason  for  this  exemp- 
tion was,  that  the  distress  being 
at  common  law  merely  a  pledge, 
things  were  held  not  to  be  dis- 
trainable  which  could  not  be  re- 
stored in  the  same  plight  as  thoy 
were  in  at  the  time  of  taking  them. 
But  by  2  W.  &  M.  c.  6,  sheaves 
or  cocks  of  com,  or  loose  com  and 
hay  lying  upon  any  part  of  the 
^d  charged  with  the  rent,  may 
be  seized,  secured,  and  locked  up 
in  the  place  where  found,  in  the 
^ture  of  a  distress,  until  reple- 
^ed;  but  the  same  must  not  be 
'^oved,  to  the   damage  of  the 
^^er,  from  such  place  ;  and  the 
l^dlord  has,  as  it  would  seem,  no 
option,  but  must  sell  at  the  expira- 
^^on  of  five  days,  per  Parke ^  B.,  1 
**.  &  Wels.  448. 
^-  Things  in  actual  use. 


These,  as  the  text  informs  us, 
are  privileged  in  order  to  prevent 
the  breach  of  the  peace  which 
might  be  occasioned  by  an  attempt 
to  distrain  them. 

The  above  four  sorts  of  property 
are  the  only  sorts  where  absolute 
freedom  from  distress  could  be 
deduced  from  Simpson  v.  Hartopp  ; 
it  is,  however,  proper  to  observe, 
that  there  are  two  other  descrip* 
tions  of  goods  absolutely  privileged 
from  distress  at  common  law :  Ist, 
Animals  ferte  natura^  and  other 
things,  wherein  no  valuable  pro- 
perty is  in  any  person.  Finch, 
176;*  Bro.  Abr.,  Property,  pi. 
20 ;  Com.  Di.  Dist.  C. ;  KeUway, 
30,  b. ;  Co.  Lit  47,  a. ;  1  RoUe's 
Abr.  666.  But  deer  in  an  en- 
closed ground  do  not  fall  within 
this  exemption,  Davies  v.  Pou)eUj 
WiUes,  47.  2ndly,  Things  m  the 
custody  of  the  law,  such  as  pro- 
perty already  taken  damage  fea- 
sant or  in  execution.  1  Inst.  47, 
a. ;  Gilb.  Dist.  ed.  1757,  p.  44 ; 
EcUon  V.  Southhy^  Willes,  131 ; 
Peacock  V.  Purvis,  2  B.  &  B.  362 ; 
Wright  V.  Dewes,  1  Ad.  &  El. 
641. 

Next  with  respect  to  property 
conditionally  privileged.  Of  this 
the  Chief  Justice  enumerates  two 
classes : 

1.  Beasts  of  the  plough  and  in- 
struments of  husbandry. 

2.  The  instruments  of  a  man's 
trade  or  profession. 

These  two  species  of  property 
are  privileged,  provided  that  there 
be  other  sufficient   distress  upon 
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the  premises.  See  1  Inst.  47.  a, 
b. ;  Fenton  v.  Logan^  9  Bingh. 
676 ;  Gorton  v.  Falkner,  4  T.  R. 
565.  It  is,  however,  settled  that 
beasts  of  the  plough  may  be  dis- 
trained for  poor  rates,  though 
there  are  other  distrainable  goods 
on  the  premises,  more  than  suffi- 
cient to  answer  the  value  of  the 
demand,  Hutchins  v.  Chambers^ 
1  Burr.  579.  This  decision  pro- 
ceeded on  the  analogy  between 
such  a  distress  and  an  execution. 
It  must  further  be  observed,  with 
respect  to  things  privileged  sub 
modoy  that,  even  though  there  be 
a  sufficient  distress  besides,  yet  if 
that  distress  consist  of  growing 
crops,  which  are  only  distrainable 
by  statute  and  are  not  imme- 
diately productive,  the  landlord 
is  not  bound  to  avail  himself  of  it, 
but  may  distrain  the  things  pri- 


vileged sub  modoy  Piggott  v.  Birtles^ 
1  M.  &  Wels.  441.  And  pos- 
sibly the  principle  of  this  decision 
may  hereafter  be  thought  to  ex- 
tend to  every  case  of  a  distress 
given  by  statute  but  not  liable  to 
precisely  the  same  rules  of  treat- 
ment as  a  distress  at  common 
law. 

To  the  above  exceptions  it  may 
be  well  to  add,  that  if  a  landlord 
either  expressly  or  impliedly  con- 
sent that  chattels  placed  by  a 
stranger  on  the  tenant^s  land 
shall  be  exempt  from  his  distreaB» 
it  appears  from  Horsford  v.  Web- 
ster^ 5  Tyrwh.  409,  that  he  will  be 
a  trespasser  if  he  distrain  them. 
In  that  case,  Parker  B.,  diflSsred 
from  the  rest  of  the  court,  con- 
ceiving that  the  cofisentwas  not 
made  out  under  the  circumstances. 
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[ftXPOBTBD   WILLS8,   538.] 

depositions  of  witnesses  professing  the  Gentoo  religion^  who 
sworn  according  to  the  ceremonies  of  their  religion^  taken 
wnder  a  commission  out  of  Chancery^  admitted  to  be  read  as 
evidence. 

Several  perBons  resident  in  the  East  Indies,  and  pro- 

{BsBing  the  Oentoo  religion,  having  been  examined  on  oath 

administered  according  to  the  ceremonies  of  their  religion, 

under  a  commission  sent  there  from  the  Court  of  Chancery, 

it  became  a  question  whether  those  depositions  could  be 

read  in  evidence  here ;  and  the  Lord  Chancellor  conceiving 

it  to  be  a  question  of  considerable  importance,  desired  the 

assistance  of  Zee,  Lord  Chief  Justice,  B.  R.,  IVilleSy  Lord 

Chief  Justice,  C.  B.,  and  the  Lord  Chief  Baron  Parker^ 

vho,  after  hearing  the  case  argued,  were  unanimously  of 

opinion  that  the  depositions  ought  to  be  read. 

The  case  is  shortly  reported  in  1  Wils.  84,  and  more 

*^y  in  1  Atk,  21.     The  following  opinion  was  delivered  by 

^&f,  Lord  Chief  Justice,  C.  B.     "  I  could  satisfy  myself 

^y  merely  saying  that  as  to  the  present  question  I  am  of 

the  same  opinion  as  the  Lord  Chief  Baron ;  but  as  this  is 

^  a  great  measure  a  new  case,  as  it  is  a  question  of  great 

^'^portance,  and  as  so  much  has  been  said  by  the  counsel  on 

^^th  sides,  I  believe  it  will  be  expected  that  I  should  give 

5^y  reasons  for  the  opinion  which  I  am  going  to  give,  though 

the  course  of  my  argument  I  must  necessarily  touch 

n  many  things  that  have  been  already  better  expressed 

tJie  Lord  Chief  Baron. 
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Though  it  be  necessary  only  to  give  my  opinion  whether 
the  depositions  taken  in  the  present  case  can  be  read  or  not, 
*  yet  it  may  be  proper,  in  order  to  come  at  this  particular 
question,  in  the  first  place  to  consider  the  general  question, 
whether  an  infidel,  I  mean  one  who  is  not  a  Christian,  for 
in  that  sense  Lord  Coke  certainly  meant  it,  can  be  admitted 
as  a  witness  in  any  case  whatsoever.  If  I  thought  with  my 
Lord  Coke  that  he  could  not,  I  must  necessarily  be  of 
opinion,  that  the  depositions  in  the  present  case  could  not 
be  read  as  evidence.  On  the  other  hand,  if  I  thought  that 
infidels,  in  all  cases  and  under  all  circumstances,  ought  to 
be  admitted  as  witnesses,  the  consequence  would  be  as 
strong  the  other  way,  that  these  depositions  ought  to  be 
read.  But  if  I  should  be  of  opinion  (and  I  shall  certainly 
go  no  further)  that  some  infidels,  in  some  cases  and  under 
some  circumstances,  may  be  admitted  as  witnesses,  it  will 
then  remain  to  be  considered,  whether  these  infidek,  who 
are  examined  in  the  cause  under  the  circumstances  in  which 
they  appear  in  this  court,  are  legal  witnesses  or  not. 

As  to  the  general  question,  Lord  Coke  has  resolved  it  in 
the  negative,  Co.  Lit.  6.  b,  that  an  infidel  cannot  be  a 
witness ;  and  it  is  plain  by  this  word  ^^  infideP  he  meant 
Jews  as  well  as  Heathens,  that  is,  all  who  did  not  believe 
the  Christian  religion.  In  2  Inst.  507,  and  many  other 
places,  he  calls  the  Jews  infidel  Jews ;  and  in  the  4  Inst. 
155,  and  in  several  other  passages  of  his  books,  he  makes 
use  of  this  expression,  infidel  pagans,  which  plainly  shows 
that  he  comprised  both  Jews  and  Heathens  under  the  word 
infidels  ;  and,  therefore,  Serjeant  Hawkins  (though  a  very 
learned  painstaking  man)  is  plainly  mistaken  in  his  History 
of  the  Pleas  of  the  Crown,  2  vol.  p.  434,  where  he  under- 
stands Lord  Coke  as  not  excluding  the  Jews  from  being 
witnesses,  but  only  heathens.  But  Lord  Chief  Justioe 
Hale  understood  this  in  another  sense  in  that  remarkable 
passage  of  his,  which  I  shall  mention  more  particularly  by- 
and-by.  I  shall,  therefore,  take  it  for  granted  that  Lord 
Coke  made  use  of  the  word  infidels  here  in  the  gmeni 
sense;  and  that  will,  I  think,  greatly  lessen  the  authority 
of  what  he  says ;  because  long  before  his  time,  and  of  late, 
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almoBt  ever  since  the  Jews  have  returned  into  England^ 
they  have  been  admitted  to  be  sworn  as  witnesses.     But,  I 
think,  the  counsel  for  the  defendant  seemed  to  mistake  the 
reason  upon  which  Lord  Coke  went.     For  he  certainly  did 
not  go  upon  this  reason,  that  an  infidel  could  not  take  a 
*  Christian  oath,  and  that  the  form  of  the  oath  cannot  be 
altered  but  by  act  of  parliament ;  but  upon  this  reason, 
though,  I  think,  a  much  worse,  that  an  infidel  was  not  fide 
Offma^  nor  worthy  of  credit ;  for  he  puts  them  in  company 
and  upon  the  level  with  stigmatized  and  infamous  persons. 
Ajid  that  this  was  his  meaning  appears  more  plainly  by 
what  he  says  in  Calvin's  case^  7  Co.  17.  b.,  that  '^  all  infidels 
are  in  law  perpetual  enemies ;  for  between  them,  as  with 
the  devils,  whose  subjects  they  are,  and  the  Christians, 
there  is  perpetual  hostility,  and  can  be  no  peace.     For  as 
ike  apostle  saith,  2  Cor.  6.  v.  15  ;  *'  qucB  conventio  Christi  cum 
Bdial  f*    QwB  parsfideli  cum  infideli  ?    Infldeles  sunt  Christi 
d  Christianortum  immiqi.      And  herewith  agreeth  the  book 
in  12  H.  8.  fol.  4,  where  it  is  holden  that  a  pagan  cannot 
nudntam  any  action  at  all."     But  this  notion,  though 
advanced  by  so  great  a  man,  is,  I  think,  contrary  not  only 
to  the  scripture  but  to  common  sense  and  common  humanity. 
And  I  think  that  even  the  devils  themselves,  whoso  subjects 
he  says  the  heathens  are,  cannot  have  worse  principles ;  and 
i>eBides  the  irreligion  of  it,  it  is  a  most  impolitic  notion,  and 
would  at  once  destroy  all  that  trade  and  commerce,  from 
which  this  nation  reaps  such  great  benefits.     We  ought  to 
1^  thankful  to   Providence   for  giving   us  the  light  of 
(^liristianity,  which  he  has  denied  to  such  great  numbers  of 
his  creatures  of  the  same  species  as  ourselves.     We  are 
^Qunanded  by  our  Saviour  to  do  good  unto  all  men,  and 
^  only  unto  those  who  are  of  the  household  of  faith. 
And  St.  Peter  saith.  Acts  10.  v.  34,  35,  that  "  God  is  no 
"^"pecter  of  persons,  but  in  every  nation  he  that  feareth 
^        mm  and  worketh  righteousness  is  accepted  with  him.**^     It 
^  A  little  mean  narrow  notion  to  suppose  that  no  one  but  a 
^^uJBtian  can  be  an  honest  man.     God  has  implanted  by 
^*Ore  on  the  minds  of  all  men  true  notions  of  virtue  and 
^^f   of  justice  and  injustice,  though  heathens  perhaps 
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more  frequently  act  contrary  to  those  notions  than 
Christians,  because  they  have  not  such  strong  motives  to 
enforce  them.  But,  as  St.  Peter  says,  there  are  in  every 
nation  men  that  fear  God  and  work  righteousness ;  such 
men  are  certainly./^  diffni^  and  very  proper  to  be  admitted 
as  witnesses.  I  will  not  repeat  what  was  said  by  Sir  George 
Treby^  in  the  case  of  monopolies,  in  the  State  Trials,  vol.  7^ 
p.  602,  of  this  notion  of  Lord  Coh^s^  and  which  was  cited 
*  by  one  of  the  counsel ;  but  I  think  that  it  very  well 
deserves  every  epithet  that  he  has  bestowed  on  it.  I  have 
dwelt  the  longer  upon  this  saying  of  his,  because  I  think  it 
is  the  only  authority  that  can  be  met  with  to  support  tiiis 
general  assertion  that  an  infidel  cannot  be  a  witness.  For 
though  it  may  be  founded  upon  some  general  sayings  in 
Bracton,  Fleta,  and  Briton,  and  other  old  books,  those  I 
think  of  very  little  weight,  and  therefore  shall  not  repeat 
them ;  first,  because  they  are  only  general  dida  ;  and  in 
the  next  place,  because  these  great  authors  lived  in  very 
bigoted  popish  times,  when  we  carried  on  ^ery  little  trade, 
except  the  trade  of  religion,  and  consequently  our  notions 
were  very  narrow,  and  such  as  I  hope  will  never  prevail 
again  in  this  country.  As  to  what  is  said  by  that  great 
man  the  Lord  Chief  Justice  Fortesctte^  in  his  book  De 
Laudibus,  b.  26,  that  witnesses  are  to  be  sworn  on  the 
Holy  Evangelists;  he  is  speaking  only  of  the  oath  of 
a  Christian,  and  plainly  had  not  the  present  question 
at  all  in  his  contemplation.  To  this  assertion  of  my  Lord 
Coke's,  besides  what  I  have  already  said,  I  will  oppose  the 
practice  of  this  kingdom,  before  the  Jews  were  expelled 
out  of  it  by  the  stat.  18  E.  1.  For  it  is  plain,  both  from 
Madox's  History  of  the  Exchequer,  p.  167  and  174,  and 
from  Seld.  vol.  2,  p.  J  469,  that  the  Jews  here,  in  the  time 
of  King  John  and  Henry  the  Third,  were  both  admitted 
to  be  witnesses,  and  likewise  to  be  upon  juries  in  causes 
between  Christians  and  Jews,  and  that  they  were  sworn 
upon  their  own  books  or  their  own  roll,  which  is  the  same 
thing.  I  will  likewise  oppose  the  constant  practice  here 
almost  ever  since  the  Jews  have  been  permitted  to  come 
back  again  into  England;  viz.^  from  the  19  Car.  2,  (when 
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the  cause  was  tried  which  is  reported  2  Keble,  314,)  down 

to  the  present  times,   during  which   I   believe  not  one 

instance  can  be  cited  in  which  a  Jew  was  refused  to  be 

*  witness,  and  to  be  sworn  on  the  Pentateuch.     To  this 

juBsertion  I  shall  likewise  oppose  the  very  great  authority 

of  Lord  Haky  2  vol.  279.    And  though  this  has  often  been 

xnentioned  by  the  counsel,  it  is  so  full  of  law,  of  good  sense, 

the  spirit  of  Christianity,  that  I  think  it  cannot  be 

^peated  too  often ;  decks  repetita  placebit  /'  It  is  said  by 

Coke  that  an  infidel  is  not  to  be  admitted  as  a  witness ; 

16  consequence  of  which  would  be  that  a  Jew,  who  only 

owns  the  Old  Testament,  could  not  be  a  witness.     But 

'take  it  that  although  the  regular  oath,  as  it  is  allowed 

by    the    laws    of  England^   is  tactis  sacrosanctis  Dei 

E^^angeUisy  which  supposeth  a  man  to  be  a  Christian,  yet 

iKB.     cases  of  necessity,   as  in  foreign  contracts  between 

iK^OTchant  and  merchant,  which  are  many  times  transacted 

*^y    Jewish  brokers,  the  testimony  of  a  Jew  tacto  libra 

*^^i$  MoscdoB  is  not   to  be    rejected,   and  is  used,   as 

^     liave  been  informed,  amongst  all  nations.     Yea,  the 

o^ths  of  idolatrous  infidels  have  been  admitted  by  the 

^Wiicipal  laws  of  many  kingdoms,  especially  si  juraverint 

P^r  verum  Deum  creatorem  ;  and  special  laws  are  instituted 

m  Spain  touching  the  forms  of  the  oaths  of  infidels  ;  vid. 

Covarruviam,  tom.  1,  p.  1.  de  juramenti  forma.'''*    And  he 

ii^entions  a   case  where  it  would  be  very  hard  if   such 

>A  oath  should  not  be  taken  by  a  Turk  or  Jew,  which  he 

holds  binding ;  ^'  for  possibly  he  might  think  himself  under 

1^0  obligation  if  he  were   sworn  according  to  the  usual 

fonn  of  the  Courts  of  England .-  but  then  it  must  be  agreed 

that  the  credit  of  such  testimony  must  be  left  to  the  jury.^ 

'^ponthis  citation  of  Lord  ifafe,  out  of  Covarruviam,  I 

"ludl  Bay,  once  for  all,  that  I  do  not  lay  any  great  stress  on 

^  citations  out  of  the  civil  law  books ;  not  only  because 

1  think  the  present  case  does  not  want  them,  but  likewise 

'^Qse  they  only  show  that  there  are  particular  laws  and 

^cts  in  other  countries  which  determine  this  question 

«>ei^ ;  and,  therefore,  they  are  not  so  applicable  to  the 

P^^^ni  case,  since  it  is  not  pretended  that  there  is  any 

s 
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act  of  paxliament  which  has  settled  this  matter.  This  usie 
indeed,  and  this  only,  can  be  made  of  these  citations, 
to  show  that  the  opinion  of  the  legislature  in  other  oomi- 
tries  has  been  for  admitting  this  sort  of  evidence. 

The  last  answer  that  I  shall  give  to  this  assertion  of  Lord 
Coke's^  as  explained  in  Calvin's  case^  are  his  own  words  in 
his  4th  Inst.  p.  155.     ^^  Fcsdm  pads  or  commercii^  saith 
he, ''  though  not  mutui  auxilii^  may  be  stricken  between  a 
Christian  prince  and  infidel  pagui ;  and  as  these  leaj^itt 
are  to  be  established  by  oath,  a  question  will  arise  whethar 
the  infidel  or  pagan  prince  may  swear  in  this  case  by  false 
gods,  since  he  thereby  offendeth  the  true  Ood  by  giving 
worship  to  false  gods.    This  doubt,^  saith  he,  "  was  moved 
by  Publicola  to  St.  Augustine,  who  thus  resolveth  the 
*  same :  '  He  that  taketh  the  credit  of  him  who  sweaieth 
by  false  gods  not  to  any  evil  but  good,  he  doth  not  join 
himself  to  that  sin  of  swearing  by  devils,  but  is  partaker 
with  those  lawful  leagues,  wherein  the  other  keepeth  Yob 
faith  and  oath :  but  if  a  Christian  should  anyways  indnoe 
another  to  swear  by  them,  he  would  grievously  sin.    But 
seeing  that  such  deeds  are  warranted  by  the  word  of  Oodf 
all  incidents  thereto  are  permitted.' "    This  is,  I  think,  as 
inconsistent  as  possible  with  his  notion  that  an  infiMiel  is 
not  Jlde  dignus^  and  a  full  answer  to  what  he  said  in  CahuCs 
case  on  this  head ;  and,  therefore,  I  shall  leave  him  heir% 
having,  I  think,  quite  destroyed  the  authority  of  his  general 
rule,  that  none  but  a  Christian  ought  to  be  admitted  as  a 
witness. 

I  shall  now  proceed  to  explain  the  nature  of  an  oath, 
which  will,  I  think,  contribute  very  much  towards  the 
determination  of  the  general,  as  well  as  the  present  ques- 
tion. If  an  oath  were  merely  a  Christian  institution,  as 
baptism,  the  sacrament,  and  the  like,  I  should  be  f<»Poed 
to  admit  that  none  but  a  Christian  could  take  an  oath. 
But  oaths  were  instituted  long  before  Christianity  was 
made  use  of  to  the  same  purposes  as  now,  were  always 
held  in  the  highest  veneration,  and  are  almost  as  old  as 
the  creation.  Juramentum^  according  to  Lord  Coke  him- 
selfy  nihil  aliud  est  quam  Deum  in  tesUm  vocare  ;  and,  there- 
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fore,  nothing  but  tho  belief  of  a  God,  and  that  he  will 

reward  and  punish  us  according  to  our  deserts,  is  necessary 

to  qualify  a  man  to  take  the  oath.    We  read  of  them, 

therefore,  in  the  most  eariy  times.     If  we  look  into  the 

0acred  history,  we  have  an  account  in  Genesis,  c.  26.  v. 

ZS  and  31 ;    and  again  Genesis,  c.  31.  v.  53,  that  the 

.^^ontraets  betwixt    Isaac  and    Abimelech,  and  between 

acob  and  Laban,  were  confirmed  by  mutual  oaths ;  and 

»t  the  contracting  parties  were  of  very  different  rdigions, 

id  swore  in  a  diffsrent  form.     It  would  be  endless  to  cite 

plaoas  in  the  Old  Teitament  where  mention  is  made 

taking  an  oath  upon  solemn  occasions,  and  how  great 

xeverenoe  was  always  pud  to  it.     I  shall  only  take  notice 

three:  one  in  Numb.  80.  2,  ^*  He  that  sweareth  mi  oath 

tnuodeth  his  soul  with  a  bond;"  another  in  Deut.  c.  6,  v* 

1  ^,  **  Thou  flhalt  fear  the  Lord  thy  God,  and  swear  by  his 

;^  and  another.  Psalms  15.  t.  5,  where  a  righteous 

is  described  in  tibis  ^manner,  **  One  who  sweareth  unto 

nei^bonr  and  disappointeth  him  not,  though  it  were  to 

his  own  hindrance.'*^ 

Prom  the  passages  of  the  New  Testament,  where  mention 

m  made  of  an  oath,  it  is  plain  that  it  continued  to  be  used 

in   the  same  manner,  and  to  be  had  in  the  same,  if  not 

Sv^eater  Teneration,  after  the  coming  of  our  Saviour.     The 

i^atore  of  an  oath  was  not  at  all  altered,  only  as  the  pro- 

BUae  of  rewards  and  punudiments  in  another  world  was 

^hen  more  dearly  revealed,  the  obUgation  of  an  oath  grew 

vouch  stronger,  and  those  who  were  really  Christians  were 

Wd»  a  greater  apprehension  of  breaking  it.     ''  An  oath 

for  confirmation,''  saith  St.  Paul,  ''  is  an  end  of  all  strife.'' 

Bob.  c.  16.    And  I  cannot  forbear  mentioning  one  passage 

>i>ote  oot  of  the  New  Testament,  to  show  what  great 

'Qtiorence  was  paid  to  an  oath,  even  by  the  most  wicked 

^'^ ;  and  mider  what  great  apprehensions  they  were  of 

j^t^eakmg  it.     It  is  in  Matt.  c.  14.  v.  6  to  9,  and  it  is  related 

^  the  same  manner  by  St.  Mark,  c.  6.  v.  28  to  26,  that 

K^tod  having  sworn  to  Herodias,  that  whatsoever  she 

*^ked  of  him  he  would  ^ve  it  her,  though  he  was  exceeding 

^rry  when  she  asked  of  him  the  head  of  St.  J<^  the 

s2 


201—202  *  OMICHUND   V.    BABKKB. 

Baptist,  yet  for  his  oath^s  sake,  and  the  sake  of  them  who 
sate  with  him,  he  would  not  reject  her.  And  I  cannot 
help  likewise,  in  this  place,  though  a  little  out  of  course, 
taking  notice  of  what  is  said  by  Lactantius  on  this  subject, 
that  some  in  his  time,  who  were  so  very  wicked  as  not  to 
be  afraid  even  of  committing  murder,  yet  had  such  a 
veneration  for  an  oath,  and  such  a  dread  of  being  fore- 
sworn, that  when  purged  upon  their  oath,  they  durst  not 
deny  the  fact. 

If  we  look  into  profane  authors,  we  shall  find  pretty 
much  the  same  account  of  an  oath.  I  shall  mention  only 
two  or  three  of  the  most  ancient  and  best  of  them.  It 
appears  in  several  places  in  Homer,  that  not  only  hii 
heroes,  but  likewise  his  gods,  whom  he  represents  as  gods 
of  the  second  rank  subject  to  one  supreme  being,  frequently 
confirmed  their  promise  or  threats  with  an  oath,  and  they 
were  then  looked  upon  as  unalterable.  In  two  places  in 
Hesiod,  the  one  in  his  book  De  Generatiane  Dearum^  and 
the  other  in  another  book,  it  is  said  that  horrible  misfor^ 
tunes  and  punishments  will  befal  those  who  swear  falsely. 
So  in  the  beginning  of  Pythagoras^s  Golden  Ferses^  con- 
sidering an  oath  as  very  sacred  and  aa  a  sort  of  religions 
worship.  And  Hierocles,  who  is  very  large  in  his  consent 
on  this  passage,  says  *  an  oath  was  looked  upon  by  the 
ancient  fathers  as  one  of  the  most  solemn  acts  of  religion! 
I  shall  conclude  with  Cicero,  who  never  speaks  of  an  oath 
but  with  the  greatest  reverence,  and  as  the  strongest  tie 
which  can  be  laid  upon  men.  Nullum  vinculum  (says  he) 
ad  astringendam  fidem  majores  nostri  arctius  Jurefurando 
crediderunt.  To  these  great  authorities  I  shall  only  b^ 
leave  to  add  the  sentiments  of  two  modem  writers,  bnt 
writers  of  very  great  credit ;  I  mean  Grotius  de  Jure  BdH 
et  Pacis^  lib.  2.  c.  13.  s.  1.  His  words  are,  Apud  oamet 
popidos  et  ab  omni  <bvo  circa  poUicitationes  promissa  et  cvn- 
tractus  maxima  semper  visfuitjuri^urandi.  And  Tillotaon'*s 
Sermons,  vol.  i.  p.  241,  where  he  says  that  *^  It  ia  the 
general  practice  of  mankind,  which  has  universally  obtained 
in  all  ages  and  nations,  to  confirm  things  by  an  oath  in 
order  to  the  ending  of  differences.'^'' 
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It  is  very  plain  from  what  I  have  said  that  the  substance 
of  an  oath  has  nothing  to  do  with  Christianity,  only  that 
by  the  Christian  religion  we  are  put  still  under  great 
obligations  not  to  be  guilty  of  perjury ;  the  forms  indeed 
of  an  oath  have  been  since  varied,  and  have  been  always 
different  in  all  countries  according  to  the  different  laws, 
religion,  and  constitution  of  those  countries.     But  still  the 
substance  is  the  same,  which  is  that  God  in  all  of  them  is 
caUed  upon   as  a  witness  to  the  truth  of  what  we  say. 
Grotius  in  the  same  chapter,  sect.  10,  says,  forma  juris- 
jurandi  verbis  differt,  re  convenit     There  are  several  very 
different  forms  of  oaths  mentioned  in  Selden,  vol.  ii.  p. 
1470,  but  whatever  the  forms  are,  he  says,  that  is  meant 
only  to  call  God  to  witness  to  the  ti*uth  of  what  is  sworn ; 
"  sit  Deus  testis^  "  sit  Detis  tindcar,'^  or  "  ita  te  Deus  adjuvety'* 
are  expressions  promiscuously  made  use  of  in  Christian 
countries;   and   in  ours  that  oath  hath  been  frequently 
varied ;    as   ^'  ita  te   Deus  adjuvet  tactis  sacrosanctis  Dei 
Evangeliis  ;  ^    "  ito,   S^c,^  et  sacrosancta  Dei  Evangelia  :  ^ 
^^  ita,  4*^.,  et  omnes  sancti"    And  now  we  keep  only  these 
words  in  the  oath,  *'  so  help  you  God,"  and  which  indeed 
are  the  only  material  words,  and  which  any  heathen  who 
believes  a  God  may  take  as  well  as  a  Christian.     The 
kissing  the  book  here,  and  the  touching  the  bramin^s  hand 
and  foot  at  Calcutta^  and  many  other  different  forms  which 
are  made  use  of  in  different  countries,  are  no  part  of  the 
oath,  but  are  only  ceremonies  invented  to  add  the  greater 
solemnity  to  the  taking  of  it,  and  *  to  express  the  assent  of 
the  party  to  the  oath,  when  he  does  not  repeat  the  oath 
itself:  but  the  swearing  in  all  of  them,  be  the  external 
form  what  it  will,  is  calling  God  Almighty  to  be  a  witness : 
as  is  clear  from  these  words  of  our  Saviour,  in  Matthew, 
chap.  23.  V.  21  and  22,  "  Whoso  sweareth  by  the  temple 
sweareth  by  it,  and  by  him  that  dwelleth  therein  ;  and  he 
that  sweareth  by  heaven,  sweareth  by  the  throne  of  God, 
and  by  him  that  sitteth  thereon."     As  to  what  was  said 
by  the  counsel,  that  Christianity  is  part  of  the  law  of 
England^  which  is  certainly  true  as  it  is  here  established  by 
laws ;  and  that,  therefore,  to  admit  the  oath  of  a  heathen 
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is  contrary  to  the  law  oi England;  it  appears  firom  what  I 
have  abready  laid  down  that  there  is  nothing  in  that  aigu- 
ment,  since  an  oath  is  no  more  a  part  of  Christianity  than 
of  every  other  religion  in  the  world.  There  is  likewise  as 
little  in  another  argument,  which  was  made  nse  of,  that  an 
oath  cannot  be  altered  but  by  act  of  pariiament ;  for  the 
form  of  an  assertory  oath  here  hath  been  frequently  yaried^ 
as  I  have  already  observed.  And  what  Lord  Coke  says  in 
the  2  Inst.  479,  and  3  Inst.  165,  that  an  oath  cannot  be 
altered,  nor  a  new  one  imposed,  but  by  authority  of  par- 
liament, plainly  relates  only  to  promissory  oaths,  or  oaths 
of  office,  as  those  of  privy  councillors,  judges,  sheriflb,  and 
the  like,  and  not  at  all  to  oaths  taken  by  witnesses.  As  to 
the  passage  mentioned  out  of  the  State  Trials,  where  the 
Lord  Chief  Justice  asked  if  the  witness  were  a  Christian 
or  not,  who  appeared  to  be  otherwise  by  his  mien  and 
dress,  and  was  gomg  to  take  the  conunon  oath,  and  a«  to 
what  was  said  that  Lord  Chief  Justice  Eyre  once  r^iised 
to  swear  a  man  on  the  Evangelists,  who  was  not  a  Christian, 
and  that  Lord  Chief  Baron  Gilberi  did  the  same  to  <Mie, 
who,  when  asked  whether  he  believed  in  Christ,  dedared 
that  he  did  not  know  who  Christ  was ;  very  little  can  be 
inferred  from  either  of  these  instances,  since  it  does  not 
appear  that  the  fact,  to  which  the  witness  was  going  to  be 
sworn,  arose  in  a  foreign  country,  or  that  it  was  a  mercantile 
cause,  or  that  it  was  ever  insisted  on  by  the  counsel  that 
the  witness  should  be  examined  in  any  other  mamiCT 
than  in  the  common  form  upon  the  Holy  Evangelists. 

Having  now,  I  think,  sufficiently  shown  that  Lord  Cok^s 
rule  is  without  foundation,  either  in  scripture,  reascm,  or 
law,  that  I  may  not  be  understood  in  too  general  a  sense, 
*  I  shall  repeat  it  over  again,  that  I  only  give  my  opinioB 
that  such  infidels  who  believe  a  God,  and  that  he  wiD 
punish  them  if  they  swear  falsely,  in  some  cases  and  under 
some  circumstances,  may  and  ought  to  be  admitted  as 
witnesses  in  this,  though  a  Christian  country.  And,  on 
the  other  hand,  I  am  clearly  of  opinion,  that  sudi  infidds,. 
if  any  such  there  be,  who  either  do  not  believe  a  God,  or,.i 
if  they  do,  do  not  think  that  he  will  either  reward 
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ponifih  than  in  thk  world  or  in  the  next,  oannot  be  wit- 
nesses in  any  ease,  nor  under  any  circumBtanoes,  for  this 
pl^in  reason,  because  an  oath  cannot  possibly  be  any  tie  or 
obligation  upon  them.     I  therefore  entirely  disagree  with 
what  is  reported  to  have  been  said  by  Lord  Chief  Justice 
X€y,  in  2  Rol.  Rep.  346.  Tr.  21  Jam.  ] ,  B.  R.,  that  in 
the  trials  of  matters  arising  beyond  sea  we  ought  to  allow 
such  proof  as  they  beyond  sea  would  allow.     This  would 
be  leaving  this  point  on  so  lery  loose  and  uncertain  a  foot, 
^fcliat  I  cannot  come  into  it;  for  if  this  rule  were  to  hold, 
oonsidering  in  what  a  strange  manner  justice  is  administered 
XKX  some  foreign  parts,  God  knows  what  evidence  must  be 
na  VlmittiH ,     Nor  can  I  agree  with  the  resolution  in  the  case 
Abap  V.  BawtreU,  Cro.  Jac.  541,  2,  M.  17  J.  1,  B.  R., 
'liere  it  was  holden,  that  a  certificate,  under  the  seal  of 
le  minister  at  Utrecht,  and  of  the  said  town,  of  the 
;e  of  two  persons  there,  and  that  they  cohabited 
together  as  man  and  wife,  was  a  sufficient  proof.    To 
it  the  certificate  of  the  minister  of  the  fact  of  the 
at  a  place  where  there  is  no  bishop,  might, 
be  equal,  and  be  resembled  to  the  certificate  of 
le  bishop  here,  which  is  in  some  cases  conclusive  evidence 
a  marriage.     But  I  am  clearly  of  opinion  that  the 
iTtificate  of  their  cohabiting  together  ought  not  to  have 
admitted.    For  our  law  never  allows  a  certificate  of 
mere  matter  of  fact,  not  coupled  with  any  matter  of 
r,  to  be  admitted  as  evidence.     Even  the  certificate  of 
^<  King,  under  his  sign  manual,  of  a  matter  of  fact, 
[oept  in  one  old  case  in  Chancery,  Hob.  213,)  has  been 
kys  refused ;  and  it  would  be  strange  if  we  should  give 
f?v*«ater  credit  to  the  certificate  of  a  minister  at  Utrecht 
^^l^uui  to  that  of  the  King  himself.    Besides,  it  is  not  the 
^>^«t  evidence  that  the  nature  of  the  thing  will  admit,  but 
the  proper  and  usual  evidence  of  a  fact,  arising  beyond 
"^3,  is  an  affidavit  or  deposition,  *  taken  before  a  public 
aotaiy,  and  certified  to  be  so,  under  the  seal  of  the  place^ 
<»*    the  principal  officer  of   the  place,  which  has  been 
*^™utted  as  evidence  in  some  cases,  where  it  would  be  too 
^^P^Osive,  considering  the  nature  of  the  cause,  to  take  out 


a  cpwul  commiHiosL  Before  I  eGDelode  tfaii  head,  I 
mnst  bc^  leaTe  igain  to  take  aotioe  cf  ivlttt  is  aid  by 
Lord  Hofe,  that  h  imut  be  left  to  the  jmj  mbMt  credit 
mnst  be  green  to  these  infidel  witDenes.  For  I  do  not 
tUnk  that  the  saoie  credit  ongki  to  be  pvea  either  bj  a 
ooort  or  a  jury  to  an  infidel  witxieB  as  to  a  Chrirtim, 
who  ifi  under  nxoeh  stronger  oUigxticBE  to  sv^ear  imtWng 
bat  the  troth.  The  distinction  between  the  eoo^etenej 
and  credit  of  a  witness  is  a  kaown  distinetian,  and  many 
witnesses  are  admitted  as  ocmpetent,  to  whose  credit 
objections  may  be  afterwards  oade.  The  nde  of  efidenoe 
is,  that  the  best  eridence  mnr.  be  giren  that  the  nature 
of  the  thing  will  admit.  The  best  eridenoe  which  can  be 
expected  or  required,  according  to  the  nature  of  the  case, 
must  be  received  ;  but  if  better  evidence  be  offered  on  the 
other  side,  the  other  evidence,  thoogfa  admitted,  may 
happen  to  be  of  no  weight  at  all.  To  explain  what  I 
mean  :  suppose  an  examined  copy  of  a  record  (as  it  ee^ 
tainly  may)  be  given  in  evidence  ;  if  the  other  side  after- 
wards produce  the  record  itself,  and  it  appears  to  be 
differrat  from  the  copy,  the  authority  of  the  copy  is  at  an 
end.  To  come  nearer  to  the  present  case  :  supposing  an 
infidel,  who  believes  a  God,  and  that  he  will  reward  and 
punish  him  in  this  world,  but  does  not  believe  a  future 
state,  be  examined  on  his  oath,  as  I  think  he  may,  and,  en 
the  other  side,  to  contradict  him,  a  Christian  is  examined, 
who  believes  a  future  state,  and  that  he  shall  be  punished 
in  the  next  world  as  well  as  in  this  if  he  does  not  swear 
the  truth,  I  think  that  the  same  credit  ought  not  to  be 
given  to  an  infidel  as  to  a  Christian,  because  he  is  plainly 
not  under  so  strong  an  obligation. 

I  have  now  done  with  the  general  question.  And  what 
I  have  said  upon  that  must  plainly  show  of  what  opinion  I 
am  in  respect  to  the  present  question ;  and,  therefore,  I 
shall  be  very  short  as  to  that.  I  think,  after  what  I  have 
already  said,  I  need  say  nothing  more  to  determine  this 
point  than  barely  to  state  the  facts  relating  to  it,  as  they 
stand  now  before  the  court. 

^  It  is  admitted  that  the  cause  is  concerning  a  mercantile 
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affair,  which  was  transacted  in  a  foreign  heathen  country, 
at  Calcutta.  It  must  be  agreed  that  it  is  greatly  to  the 
advantage  of  this  nation  to  carry  on  a  trade  and  commerce 
in  foreign  countries,  and  in  many  countries  inhabited  by 
heathens,  and  particularly  in  this  town,  in  which  we  have 
established  a  factory  for  that  purpose.  A  trade  was  ac- 
cordingly carried  on  there  between  the  plaintiff,  a  heathen 
and  subject  of  that  country,  and  a  Christian  merchant^  a 
subject  of  England.  It  is  insisted  by  the  plaintiff,  that  the 
English  merchant,  being  greatly  in  his  debt,  withdrew  into 
England^  and  consequently  was  not  amenable  to  the  courts 
of  justice  in  that  country,  where,  if  he  could  have  tried  his 
cause,  this  evidence,  which  is  now  in  dispute,  would  have 
certainly  been  admitted.  He  followed  his  debtor  into 
England^  which  was  the  only  remedy  that  he  had  left,  and 
filed  his  bill  against  him  in  the  Court  of  Chancery  here. 
No  one  wiU,  I  believe,  now  say  that  he  had  not  a  right  to 
bring  such  a  suit,  or  that  he  is  not  entitled  to  justice.  For, 
though  there  was  such  an  old  notion  in  popish  times,  and 
for  some  Uttle  time  afterwards,  till  the  Reformation  was 
fully  established,  that  even  an  alien  friend,  especially  if  he 
were  an  infidel,  could  not  sue  in  a  court  of  justice  here, 
this  most  absurd,  wicked,  and  unchristian  notion  has,  God 
be  thanked,  been  long  since  exploded,  and  will,  I  hope, 
never  be  revived  again.  It  being  admitted  that  he  may 
bring  his  suit  here,  and  consequently  that  he  is  entitled  to 
justice,  it  follows  that  he  must  be  at  Uberty  to  produce  his 
evidence  here,  in  order  to  make  out  his  case.  And  if  he 
produce  his  evidence,  it  must  be  upon  oath ;  for  it  would 
be  absurd  to  give  an  infidel  more  credit  than  a  Christian, 
which  we  must  do,  if  an  infideFs  evidence  be  necessary,  in 
order  to  do  justice,  and  yet  he  cannot  be  examined  upon 
oath ;  he  must,  therefore,  be  examined  upon  oath  in  some 
shape  or  other.  In  order  to  obtain  justice,  the  plaintiff  in 
this  cause  laid  his  case  properly  before  the  Court  of  Chan- 
cery, and  prayed  a  commission  to  Calcutta  ;  and  the  Court 
of  Chancery,  I  think,  very  rightly,  and  with  great  justice, 
ordered  a  commission  to  go,  and  that  the  words  ''  on 
the  Holy  Evangelists  ^  should  be  omitted,  and  the  word 
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''solemnly''^  inaerted  in  their  room;  and  likewiae  very 
*  prudently  directed  that  the  commissioners  should  certify, 
upon  the  return  of  the  conmiifision,  in  what  manner  the 
oath  was  administered  to  the  witnesses  examined  on  the 
commission ;  and  what  religion  they  were  of.  The  c<Hn- 
missioners  accordingly  returned  that  the  oath  was  adminis- 
tered to  the  witnesses  in  the  same  words  as  here  in  EmgUmd^ 
which  fully  answers  the  objection,  (if  there  was  any  thing 
in  it,)  that  the  form  of  the  oath  cannot  be  altered ;  and 
they  certified  that  after  the  oath  was  read,  and  inter- 
preted to  them,  they  touched  the  bramin's  hand  or  foot, 
the  same  being  the  usual  and  most  solemn  manner  in 
which  oaths  are  administered  to  witnesses  who  profess  the 
Gentoo  religion,  and  in  the  same  manner  in  which  oaths  are 
usually  administered  to  persons  who  profess  the  Genioo 
religion,  on  their  examination  as  witnesses  in  the  courts  at 
justice,  erected  by  virtue  of  his  Majesty's  letters  patent,  at 
Calcutta  ;  and  they  further  certified  that  the  witnesses  so 
examined  were  all  of  the  Genioo  religion.  This  certifioate, 
I  think,  fully  answers  the  objection,  that  it  does  not  appear 
that  the  witnesses  believe  a  Ood,  or  that  he  will  punish 
them  if  they  swear  falsely ;  which,  as  I  have  already  said, 
I  admit  to  be  requisite,  absolutely  necessary  to  qualify  a 
person  to  take  an  oath.  I  do  not  at  all  rely  upon  the  books 
which  were  cited,  and  which  give  an  account  of  the  Genioo 
religion.  But  it  is  plain,  from  the  certificate  itself,  that 
they  believe  and  worship  a  God,  and  that  they  have  priests 
for  that  purpose,  which  would  be  of  no  use,  if  they  did  not 
believe  that  he  would  reward  or  punish  them,  according  to 
their  deserts.  The  certificate  likewise  answers  this  objec- 
tion, that  the  oath  being  only  read  to  the  witnesses,  it  does 
not  appear  that  they  said  or  did  any  thing  which  signified 
their  assent  to  it ;  for  touching  the  hand  or  foot  of  the 
priest,  after  these  words,  "  so  help  me  Qod,^  it  being  their 
usual  form,  is  as  much  signifying  their  assent  as  kissing 
the  book  is  here,  where  the  party  swearing  likewise  says 
nothing.  And  the  case  cited  by  the  Lord  Chief  Baron, 
from  2  Sid.  6,  Mich.  1657,  plainly  proves  this,  where  Chirf 
Justice  Glyn  was  of  opinion  that  Doctor  Owen's  holding  up 
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his  right  hand  was  saffioient,  without  touching  the  book. 
And  Lord  Stair^  in  his  Institutes  of  the  Laws  of  Scotland, 
p.  692,  confirms  this,  where  he  says,  '^  It  is  the  duty  of 
*  judges,  in  taking  the  oaths  of  witnesses  to  do  it  in  those 
forms  that  will  most  touch  the  conscience  of  the  swearers, 
according  to  their  persuasion  and  custom;  and  though 
Quakers  and  fanatics,  deviating  from  the  common  senti- 
ments of  mankind,  refuse  to  give  a  formal  oath,  yet,  if  they 
do  that  which  is  materially  the  same,  it  is  materially  an 
oath/' 

The  only  objection  that  remains  against  admitting  this 
evidence  is,  that  these  witnesses  will  not  be  liable  to  be 
indicted  for  perjury;  because  they  are  not  sworn  supra 
sacrosancta  Dei  Evangelia^  which  words,  as  was  insisted,  are 
necessary  in  every  such  indictment ;  and  therefore,  they 
are  not  under  the  same  obligations  to  swear  truly  as 
Christian  witnesses  are.  But  this  objection  has  been  in  a 
great  measure  already  answered  by  the  Chief  Baron,  and 
it  may  receive  two  plain  answers ;  first,  that  these  words, 
**  supra  sacrosancta  Dei  Evangelia^  or  "  tactis  sacrosanctis 
Dei  Evangeliis^^  are  not  necessary  to  be  in  an  indictment 
for  perjury.  They  have  been  omitted  in  many  indictments 
against  Jews,  of  which  several  precedents  have  been  laid 
before  us ;  and  they  are  not  in  the  precedents  of  such  in- 
dictments, which  I  find  in  an  ancient  and  very  good  book, 
entitled  West's  Simboleography :  but  it  is  only  said  there, 
^'  supra  sacramerUum  suum  dixit  et  deposuit^^  or  '' affirmavit 
et  deposuit"  Besides :  this  argument,  if  it  prove  any  thing, 
proves  a  great  deal  too  much  ;  for,  if  there  were  any  thing 
in  it,  many  depositions  even  of  Christians  have  been  ad- 
mitted, and  many  more  must  be  admitted,  or  else  there  will 
be  a  manifest  failure  of  justice,  where  the  witnesses  are 
certainly  not  liable  to  be  indicted ;  for,  when  the  depositions 
of  witnesses  are  taken  in  another  country,  it  frequently 
happens  that  they  never  come  over  hither,  or,  if  they  do, 
cannot  be  indicted  for  perjury,  because  the  fact  was  com- 
mitted in  another  country.  Those,  therefore,  who  are 
plainly  not  liable  to  be  indicted  for  perjury  have  often 
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been,  and  for  the  sake  of  justice  must  be,  admitted  as 
witnesses ;  and  so  there  is  an  end  of  this  objection. 

From  what  I  have  said  it  is  plain  that  my  opinion  is  that 
these  depositions  ought  to  be  read  in  evidence. 


*  Thb  rule  of  law  upon  this  sub- 
ject was  anciently  supposed  to  be, 
that  infidels^  i,  e.^  persons  not  pro- 
fessing the  Christian  faith,  were 
incompetent  as  witnesses,  Gilb. 
Ev.  142.  The  principal  case  has, 
however,  settled  the  contrary; 
and  it  was  ruled  by  Bulkry  J.,  in 
jR.  V.  Taylor  J  Peake,  1 1,  that  the 
proper  question  to  put  to  a  wit- 
nesS;  in  order  to  ascertain  his  com- 
petency as  to  religious  principle, 
is,  whether  he  believes  in  a  God,  the 
obligation  of  an  oath^  and  a  future 
state  of  rewards  and  punishments. 
It  would  appear,  however,  from 
some  of  the  observations  of  the 
Chief  Justice  in  the  principal  case, 
that  it  is  sufficient  if  the  witness 
believe  in  a  God  who  will  reward 
or  punish  him  in  this  world.  In 
White's  case^  1  Leach,  430,  the 
witness  stated  that  he  had  heard 
there  was  a  God,  and  believed  that 
people  who  told  lies  would  come 
to  the  gallows,  but  was  ignorant 
of  the  obligation  of  an  oath,  a 
future  state  of  rewards  and  punish- 
ments, the  existence  of  another 
world,  and  what  became  of  wicked 
people  after  death.  His  testimony 
was  rejected.  In  this  case  the 
witness  seems  to  have  had  an  idea 
that  falsehood  would  be  punished 
by  God  in  this  world,  but  not  of 


the  peculiar  solemnity  of  an  oath, 
and  of  the  sinfulness  of  perjury 
beyond  that  of  any  other  species 
of  falsehood.  It  has  been  held 
that  where  an  infant  witness  in  a 
criminal  case  appeared  to  have  no 
notion  of  the  obligation  of  an  oath, 
the  trial  might  be  postponed  till 
he  should  be  instructed,  1  Leach, 
430,  n.  But  it  was  held  differ- 
ently where  the  witness  was  an 
adult,  and  of  sufficient  intellect. 
Wade's  case,  1  Moo.  C.  C.  86. 

Quakers  and  Moravians  were 
formerly  incompetent  in  criminal 
cases,  but  their  disability  is  now 
removed  by  St.  9  G.  4.  c.  15,  s.  1. 
Excommunicated  persons  were 
also  incapable  of  giving  evidence 
at  conmion  law,  but  are  now  by 
St.  53  G.  3.  cap.  127.  sect.  3. 
exempted  from  all  civil  disabili- 
ties. 

With  respect  to  the  principal 
case,  the  following  account  of  the 
determination  of  the  Chancellor 
upon  it  is  extracted  from  1  Wilson, 
84.  "  It  was  held  by  the  Lord 
Chancellor  that  an  infidel,  pagan, 
idolater,  may  be  a  witness,  and 
that  his  deposition,  sworn  accord- 
ing to  the  custom  and  manner  of 
the  country  where  he  lives,  may  be 
read  in  evidence." 
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EASTER—IZ  GEORGE  8.  C.  P. 

[rBPOATBO  2  BLACKSTONB,  892.] 

Trespass  and  assault  will  lie /or  originally  throwing  a  squib^ 
which^  after  having  been  ihrown  about  in  self-defence  by 
other  persons^  at  last  put  out  the  plaintiff's  eye. 

Trespass  and  assault  for  throwing,  casting,  and  tossing 
a  lighted  squib  at  and  against  the  plaintiff,  and  striking 
him  therewith  on  the  face,  and  so  burning  one  of  his  eyes, 
that  he  lost  the  sight  of  it,  whereby,  &c.  On  not  guilty 
pleaded,  the  cause  came  on  to  be  tried  before  Nares^  J., 
last  summer  assizes  at  Bridgwater,  when  the  jury  found  a 
verdict  for  the  plaintiff  with  100/.  damages,  subject  to  the 
opinion  of  the  court  on  this  case  : — On  the  evening  of  the 
fair-day  at  Milbome  Port,  28th  October,  1770,  the  defend- 
ant  threw  a  lighted  squibj  made  of  gunpowder,  &c.,  from 
the  street  into  the  market-house,  which  is  a  covered  build- 
ing supported  by  arches,  and  enclosed  at  one  end,  but  open 
at  the  other  and  both  the  sides,  where  a  large  concourse  of 
people  were  assembled  ;  which  lighted  squib,  so  thrown  by 
the  defendant,  fell  upon  the  standing  of  one  Yates,  who 
sold  ^gerbread,  &c.  That  one  Willis  instantly,  and  to 
prevent  injury  to  himself  and  the  said  wares  of  the  said 
Yates,  took  up  the  said  lighted  squib  from  off  the  said 
standing,  and  then  threw  it  across  the  said  market-house, 
when  it  fell  upon  another  standing  there  of  one  Ryal,  who 
sold  the  same  sort  of  wares,  who  instantly,  and  to  save  his 
own  goods  from  being  injured,  took  up  the  said  lighted 
squib  from  off  the  said  standing,  and  then  threw  it  to 
another  part  of  the  said  market-house,  and  in  so  throwing 
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it  struck  the  plaintiff,  then  in  the  said  market-house,  in  the 
face  therewith,  and  the  combustible  matter  then  bursting, 
*  put  out  one  of  the  plaintiff  ^s  eyes.  Qu,  If  this  action 
be  maintainable  ? 

This  case  was  argued  last  Term  by  Gfyn,  for  the  plaintiff 
and  Burkmd^  for  the  defendant :  and  this  Term,  the  Court, 
being  divided  in  their  judgment,  delivered  their  opinions 
seriatim, 

Naresy  J.,  was  of  opinion  that  trespass  would  well  lie  in 
the  present  case.  That  the  natural  and  probable  conse- 
quence of  the  act  done  by  the  defendant  was  injury  to 
somebody,  and  therefore  the  act  was  illegal  at  common  law. 
And  the  throwing  of  squibs  has,  by  statute  W.  S,  been 
ednce  made  a  nuisance.  Being  therefore  unlawful,  the 
defendant  was  liable  to  answer  for  the  consequences,  be  the 
injury  mediate  or  immediate :  21  Hen.  7,  28,  is  expresB  that 
nuilus  animus  is  not  necessary  to  constitute  a  trespass.  So, 
too,  1  Stra.  696.  Hob.  134.  T.  Jones,  206.  6Edw.  4,  7,  ,8. 
Fitzh.  TVespasSy  110.  The  principle  I  go  upon  is  what  is 
laid  down  in  Reynolds  v.  Clarhe^  Stra.  634,  that  if  the  act 
in  the  first  instance  be  unlawful,  trespass  will  lie*  When- 
ever therefore  an  act  is  unlawful  at  first,  trespass  will  lie 
for  the  consequences  of  it.  So,  in  12  Hen.  4,  trespass  lay 
for  stopping  a  sewer  with  earth,  so  as  to  overflow  tiis 
plaintiff'^s  land.  In  26  Hen.  8,  8,  for  going  upon  tiis 
plaintiff^s  land  to  take  the  boughs  off  which  had  fitUen 
thereon  in  lopping.  See  also  Hardr.  60.  Beg  108,  95. 
6  Edw.  4,  7,  8.  1  Ld.  Raym.  272.  Hob.  180.  Cro.  Jac 
122,  43.  F.  N.  B.  202,  [91  o.]  I  do  not  think  it  neces- 
sary, to  maintain  trespass,  that  the  defendant  should 
personally  touch  the  plaintiff;  if  he  does  it  by  amean,  it  is 
sufficient.  Quifacitper  aliudfocUper  se.  He  is  the  per- 
son who,  in  the  present  case,  gave  the  misdiievoas  fSMnltgr 
to  the  squib.  That  mischievous  faculty  remained  in  it  tffl 
the  explosion.  No  new  power  of  doing  mischief  was  eom- 
mnnicated  to  it  by  Willis  or  Ryal.  It  is  like  the  case  cf 
a  mad  ox  turned  loose  in  a  crowd.  The  person  who  tanis 
him  loose  is  answerable  in  trespass  for  whatever  mimdnef 
he  may  do.    The  intermediate  acts  of  Willis  and  Ryii  wiO 
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not  purge  the  original  tort  in  the  defendant.  But  he  who 
does  the  first  wrong  is  answerable  for  all  the  consequential 
damages.  So  held  in  the  King  v.  Hugging^  2  Lord  Baym. 
1574.  Parkhurst  v.  Foder^  1  Lord  Raym.  480.  BaseweU 
v.  Prior^  12  Mod.  639.  And  it  was  declared  by  this  courti 
in  Slater  v.  Baker,  *  M.  8  Geo.  3,  2  Wils.  359,  that  they 
would  not  look  with  eaglets  eyes  to  see  whether  the  evidence 
applies  exactly  or  not  to  the  case  :  but  if  the  plaintiff  has 
obtained  a  verdict  for  such  damages  as  he  deserves,  they 
will  establish  it  if  possible. 

Bhckstone^  J.,  was  of  opinion  that  an  action  of  trespass 
did  not  he  for  Scott  against  Shepherd,  upon  this  case.  He 
took  the  settled  distinction  to  be,  that  where  the  injury  is 
immediate,  an  action  of  trespass  will  lie ;  where  it  is  only 
consequential,  it  must  be  an  action  oa  the  ecus :  Reynolds  v. 
Clarke,  Lord  Raym.  1401,  Stra.  634 ;  Hatoard  v.  Bankes, 
Burr.  11 J4;  Marker  v.  Biribeck,  Burr.  1559.  The  lato- 
fulness  or  unlawfidness  of  the  orignal  act  is  not  the  criterion; 
though  something  of  that  sort  is  put  into  Lord  Raymonds 
mouth  in  Stra.  635,  where  it  can  only  mean,  that  if  the  act 
then  in  question,  of  erecting  a  spout,  had  been  in  itsdf 
unlawful,  trespass  might  have  lain  ;  but  as  it  was  a  lawful 
act  (upon  the  defendant's  own  ground),  and  the  injury  to 
the  plaintiff  only  consequential,  it  must  be  an  action  on  the 
case.  But  this  cannot  be  the  general  rule ;  for  it  is  held 
by  the  court  in  the  same  case,  that  if  I  throw  a  log  of 
timber  into  the  highway  (which  is  an  unlawful  act),  and 
another  man  tumbles  over,  and  is  hurt,  an  action  on  the 
case  only  lies,  it  being  a  consequential  damage ;  but  if  in 
throwing  it  I  hit  another  man,  he  may  bring  trespass, 
because  it  is  an  immediate  wrong.  Trespass  may  sometimes 
lie  for  the  consequences  of  a  lawful  act.  If  in  lopping  my 
own  trees  a  bough  accidentally  falls  on  my  neighbour's 
ground,  and  I  go  thereon  to  fetdi  it,  trespass  lies.  This  is 
the  case  cited  fr<mi  6  Edw.  4,  7.  But  then  the  entry  is  of 
itself  an  immediate  wrong.  And  case  will  sometimes  lie 
for  the  consequence  of  an  unlawful  act.  If  by  false  im- 
prisonment I  have  a  special  damage,  as  if  I  forfeit  my 
recognizance  thereby,  I  shall  have  an  action  on  the  case ; 
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fer  PowEL,  J.,  11  Mod.  180.  Yet  h^re  the  original  act 
was  milawfiil,  and  in  the  nature  of  trespasB.  So  that  iitc^ 
^^onminr/ic/isqniteoatof  thecase;  the  solid  distineticm 
18  betwe^i  diartti  or  tMumediate  injuries  on  the  one  hand,  and 
mediate  or  constqMeniial  on  the  other.  And  trespass  never 
lay  for  the  latter.  If  this  be  so,  the  only  qaesticm  wiD  be 
whether  the  injury  which  the  ^aintiff  soEfered  was  imme- 
diate or  amseqmmtial  only;  and  I  hold  it  to  be  the  latter. 
*  The  original  act  was,  as  against  Yates,  a  trespass  ;  not 
as  agsdnst  Ryal  or  Scott.  The  tonioos  act  was  complete 
when  the  sqnib  lay  at  rest  npon  Yates*s  stall.  He,  or  any 
bystander,  had,  I  allow,  a  right  to  protect  themselyes  by 
removing  the  sqnib,  bnt  should  have  tak^i  care  to  do  it  in 
sndi  a  manner  as  not  to  endamage  others.  Bnt  Shepherd, 
I  think,  is  not  answerable  in  an  acti<m  of  trespass  and 
assault  for  the  mischief  done  by  the  squib  in  the  new 
motion  impressed  upon  it,  and  the  new  direction  given  it, 
by  either  Willis  or  Ryal ;  who  both  were  free  agodts,  and 
acted  upon  their  own  judgment.  This  difiers  it  from  the 
cases  put  of  turning  loose  a  wild  beast  or  a  madman.  They 
are  only  instruments  in  the  hand  of  the  first  agent.  Nor 
is  it  like  diverting  the  course  of  an  enraged  ox,  or  of  a 
stone  thrown,  or  an  arrow  glancing  against  a  tree  ;  because 
there  the  original  motion,  the  vis  impressa^  is  continued, 
though  diverted.  Here  the  instrument  of  mischief  was  at 
rest,  till  a  new  impetus  and  a  new  direction  are  given  it,  not 
once  only,  but  by  two  successive  rational  agents.  But  it  is 
said  that  the  act  is  not  complete,  nor  the  squib  at  rest,  till 
after  it  is  spent  or  exploded.  It  certainly  has  a  power  of 
doing  fresh  mischief,  and  so  has  a  stone  that  has  been 
thrown  against  my  windows,  and  now  lies  still.  Yet  if  any 
person  gives  that  stone  a  new  motion,  and  does  farther  mis- 
chief with  it,  trespass  will  not  lie  for  that  against  the  original 
thrower.  No  doubt  but  Yates  may  maintain  trespass  against 
Shepherd.  And,  according  to  the  doctrine  contended  for, 
so  may  Ryal  and  Scott.  Three  actions  for  one  single  act ! 
nay,  it  may  be  extended  in  infinitum.  If  a  man  tosses  a 
football  into  the  street,  and,  after  being  kicked  about  by 
one  himdred  people,  it  at  last  breaks  a  tradesman's  windows. 
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shaQ  he  have  tregpass  against  the  man  who  first  produced  it! 
Sorely  only  against  the  man  who  gave  it  that  mischievous 
direction*     But  it  is  said,  if  Scott  has  no  action  against 
Shepherd,  against  whom  must  he  seek  his  remedy !    I  give 
Mio  opinion  whether  case  would  lie  against  Shepherd  for  the 
^consequential  damage ;    though,  as  at  present  advised,  I 
-fchink,  upon  the  circumstances,  it  would.    But  I  think,  in 
^^trictnesB  of  law,  trespass  would  lie  against  Ryal,  the  imme- 
liate  actor  in  this  unhappy  business.     Both  he  and  Willis 
kve  exceeded  the  bounds  of  self-defence,  and  not  used 
^^naiffioient  circumspection  in  removing  the  danger  from  them- 
Ives.     The  *  throwing  it  across  the  market-house,  instead 
brushing  it  down,  or  throwing  [it]  out  of  the  open  sides 
ito  the  street  (if  it  was  not  meant  to  continue  the  sport, 
it  is  called),  was  at  least  an  unnecessary  and  incautious 
Not  even  menaces  from  others  are  sufficient  to  justify 
'ixespass against  a  third  person;  much  less  a  fear  of  danger 
either  his  goods  or  his  person ; — ^nothing  but  inevitable 
L^M^essity ;   Weaver  v.  Wardy  Hob.  134.    Dickenson  v.  JVatsony 
'*  Jones,  205  ;  Gilbert  v.  Sione,  Al.  35,  StyL  72.     So  in 
^ke  case  put  by  Brian^  J.,  and  assented  to  by  Littleton  and 
^^heke^  C  J«,  and  relied  on  in  Raym.  467,  ''  If  a  man 
^ABauIts  me,  so  that  I  cannot  avoid  him,  and  I  lift  up  my 
^taff  to  defend  myself,  and,  in  lifting  it  up,  undesignedly 
lUt  another  who  is  behind  me,  an  action  lies  by  that  person 
^^gainst  me ;  and  yet  I  did  a  lawful  act  in  endeavouring  to 
defend  myself.^    But  none  of  these  great  lawyers  ever 
bought  that  trespass  would  lie,  by  the  person  struck, 
Against  him  who  first  assaulted  the  striker.     The  cases 
^ted  from  the  Register  and  Hardres  are  all  of  immediate 
^usts,  or  the  direct  and  inevitable  eBTects  of  the  defendants^ 
'immediate  acts.   And  I  admit  that  the  defendant  is  answer- 
able in  trespass  for  all  the  direct  and  inevitable  eBTects  caused 
l>yhis  own  immediate  act.^-But  what  is  his  own  immediate 
act!     The  throwmg  the  squib  to  Yates's  stall.      Had 
Yates^g  goods  been  burnt,  or  bis  person  injured,  Shepherd 
imttt  have  been  responsible  in  trespass.     But  he  is  not 
responnble  for  the  acts  of  other  men.     The  subsequent 
^'''^ng  across  the  market-house  by  Willis  is  neither  the 
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act  of  Shepherd,  nor  the  inevitable  effect  of  it ;  much  less 
the  subsequent  throwing  by  Ryal.  Slater  v.  Barker  was 
first  a  motion  for  a  new  trial  ajter  verdict.  In  our  case  the 
verdict  is  suspended  till  the  determination  of  the  court. 
And  though  after  verdict  the  court  will  not  look  with  eagle's 
eyes  to  spy  out  a  variance,  yet,  when  a  question  is  put  by 
the  jury  upon  such  a  variance,  and  it  is  made  the  very  point 
of  the  cause,  the  court  will  not  wink  against  the  light,  and 
say  that  evidence,  which  at  most  is  only  applicable  to  an 
action  on  the  case,  will  maintain  an  action  of  trespass. 

2.  It  was  an  action  on  the  case  that  was  brought,  and  the 
court  held  the  special  case  laid  to  be  fully  proved.  So  that 
the  present  question  could  not  arise  upon  that  action. 

3.  The  same  evidence  that  will  maintain  trespass^  may  also 
*  frequently  maintain  case^  but  not  e  converso.  Every  action 
of  trespass  with  a  ^'  per  quod"  includes  an  action  on  the  case. 

6DowL  95.  ^'  ^  ^^y  ^^ff  trespass  far  the  immediate  iftjury^  and  subfoin  a 

"per  quod^  fir  the  consequential  damages ; — or  may  bring 
case  fir  the  consequential  damages^  and  pass  over  Ae  imme- 
diate injury^  as  in  the  case  from  11  Mod.  180,  before  cited. 
But  if  I  bring  trespass  for  an  immediate  injury,  and  prove 
at  most  only  a  consequential  damage,  judgment  must  be  for 
the  defendant ;  Gates  and  Bailey^  Tr.  6  Geo.  3,  2  Wils.  313. 
It  is  said  by  Lord  Raymond^  and  very  justly,  in  ReynoUs 
and  Clarke^  "  we  must  keep  up  the  boundaries  of  actions, 
otherwise  we  shall  introduce  the  utmost  confusion.**^  As  I 
therefore  think  no  immediate  injury  passed  from  the  defend- 
ant to  the  plaintiff  (and  without  such  immediate  injury  no 
action  of  trespass  can  be  maintained),  I  am  of  opinion  that 
in  this  action  judgment  ought  to  be  for  the  defendant. 

Gould^  J.,  was  of  the  same  opinion  with  Nares^  J.,  that 
this  action  was  well  maintainable.  The  whole  difficulty 
lies  in  the  form  of  the  action,  and  not  in  the  substance  of 
the  remedy.  The  line  is  very  nice  between  case  and  tres- 
pass upon  these  occasions  :  I  am  persuaded  there  are  many 
instances  wherein  both  or  either  will  lie.  I  agree  with 
Brother  Nares^  that  wherever  a  man  does  an  unlawful  act, 
he  is  answerable  for  all  the  consequences  ;  and  trespass  will 
lie  against  him,  if  the  consequence  be  in  nature  of  trespass. 
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But,  exclufidye  of  this,  I  think  the  defendant  may  be  con- 
gidered  in  the  same  view  as  if  he  himself  had  personally 
thrown  the  squib  in  the  plaintiff  ^s  face.  The  terror  im- 
pressed upon  Willis  and  Ryal  excited  self-defence,  and 
dq>rived  them  of  the  power  of  recollection.  What  they 
<]id  was  therefore  the  inevitable  consequence  of  the  defend- 
.aint^s  unlawful  act.  Had  Uie  squib  been  thrown  into  a  coach 
Mail  of  company,  the  person  throwing  it  out  again  would 
anot  have  been  iwswerable  for  the  consequences.  What 
^Willis  imd  Ryal  did  was  by  necessity,  and  the  defendant 
imposed  that  necessity  upon  them.  As  to  the  case  of  the 
botball,  I  think  that  if  all  the  people  assembled  act  in 
ncerty  they  are  all  trespassers ;  1.  from  the  general  mis- 
Uevous  intent ;  2.  from  the  obvious  and  natural  conse- 
uences  of  such  im  act :  which  reasoning  will  equally  apply 
the  case  before  us.  And  that  actions  of  trespass  will  lie 
•r  the  mischievous  consequences  of  another's  act,  whether 
lawM  or  unlawful,  appears  from  their  being  maintained  for 
d<me  in  the  plaintiff's  own  land :  Hardr.  60 ;  Courtney 
d  Collet^  1  Lord  Raym.  272.  I  shall  not  go  over  again 
ground  which  Brother  Nares  has  relied  on  and  ex- 
Y»^>wied,  but  concur  in  his  opinion,  that  this  action  is  sup- 
'ported  by  the  evidence. 

De  Gray^  C.  J. — This  case  is  one  of  those  wherein  the 

Hue  drawn  by  the  law  between  actions  on  the  case  and 

^etions  of  trespass  is  very  nice  and  delicate.     Trespass  is 

an  injury  accompanied  with  force,  for  which  an  action  of 

trespass  vi  et  armis  lies  against  the  person  from  whom  it  is 

>^eceived.     The  question  here  is,  whether  the  injury  received 

by  the  plaintiff  arises  from  the  force  of  the  original  act  of 

the  defendant,  or  from  a  new  force  by  a  third  person.     I 

^gree  with  my  Brother  BlackaUme  as  to  the  principles  he 

has  laid  down,  but  not  in  his  application  of  those  principles 

to  the  present  case.     The  real  question  certainly  does  not 

ton  upon  the  laMrfulness  or  imlawfulness  of  the  original 

^ ;  for  actions  of  trespass  will  lie  for  legal  acts  when  they 

I        become  trespasses  by  accident ;  as  in  the  cases  cited  of 

cutting  thorns,  lopping  of  a  tree,  shooting  at  a  mark, 

defending  oneself  by  a  stick  which  strikes  another  behind, 

T  2 
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&c. — They  may  also  not  lie  for  the  consequences  even  of 
illegal  acts,  as  that  of  casting  a  log  in  the  highway,  &c. 
But  the  true  question  is,  whether  the  injury  is  the  direct 
and  immediate  act  of  the  defendant ;  and  I  am  of  opinion 
that  in  this  case  it  is.     The  throwing  the  squib  was  an  act 
unlawful,  and  tending  to  afiright  the  bystander.     So  far 
mischief  was  originally  intended  ;  not  any  particular  mis- 
chief, but  mischief  indiscriminate  and  wanton.     Whatever 
mischief  therefore  follows,  he  is  the  author  of  it ; — Egredi" 
tur  personam^  as  the  phrase  is  in   criminal  cases.     And 
though  criminal  cases  are  no  rule  for  civil  ones,  yet  in 
trespass  I  think  there  is  an  analogy.     Every  one  who  does 
an  unlawful  act  is  considered  as  the  doer  of  all  that  follows ; 
if  done  with  a  deliberate  intent,  the  consequence  may 
amount  to  murder ;  if  incautiously,  to  manslaughter ;  Fost. 
261.     So  too,  in  1  Ventr.  295,  a  person  breaking  a  horse 
in  Lincoln's  Inn  Fields  hurt  a  man;  held,  that  trespass 
lay :  and,  2  Lev.  172,  that  it  need  not  be  laid  scienter.     I 
look  upon  all  that  was  done  subsequent  to  the  original 
throwing  as  a  continuation  of  the  first  force  and  first  act, 
*  which  will  continue  till  the  squib  was  spent  by  bursting. 
And  I  think  that  any  innocent  person  removing  the  danger 
from  himself  to  another  is  justifiable ;  the  blame  lights  upon 
the  first  thrower.     The  new  direction  and  new  force  flow 
out  of  the  first  force,  and  are  not  a  new  trespass.     The 
writ  in  the  Register,  95,  a,  for  trespass  in  maliciously 
cutting  down  a  head  of  water,  which  thereupon  flowed  down 
to  and  overwhelmed  anothor'*s  pond,  shows  that  the  imme- 
diate act  need  not  be  instantaneous,  but  that  a  chain  of 
effects  connected  together  will  be  sufficient.     It  has  been 
urged  that  the  intervention  of  a  free  agent  will  make  a 
difference :  but  I  do  not  consider  Willis  and  Ryal  as  free 
agents  in  the  present  case,  but  acting  under  a  compulsive 
necessity  for  their  own  safety  and  self-preservation.     On 
these  reasons  I  concur  with  Brothers  Gould  and  NareSy 
that  the  present  action  is  maintainable. 

Postea  to  the  plaintiff. 
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It  is  perfectly  dear,  that  if  an 
iDJury  be  done  to  A.  by  the  im- 
mediate  force  of  B.,   the  former 
may  bring  trespass;    and    it    is 
equally  clear  that  if  the  injury  be 
not  immediate,  but   merely  con- 
sequential, he  cannot  sue  in  tres- 
pass ;  and  that  his  remedy,  if  any, 
is  by  action  on  the  case  for  con- 
sequential  damages:     these    two 
^propositions  are  well  illustrated  by 
^the  ease  put  in  the  text,  of  a  man 
"Growing  a  log  into  the  highway. 
Z^(  the  log  strike  A.  in  its  fall,  he 
sue  in  trespass ;  but  if,  after 
i  is  lodged,  and  rests  upon  the 
und,  he  stumble  over  it,  and  so 
■reoeiye  an  injury,  case  is  his  only 
Kremedy.     See   Com.  Di.  Pleader 
i^Action  on  the  case,  A.  ibid.  B. 
6)  ;  Leame  v.  Bray,  3  East,  593  ; 
V.  Laming,  1  Camp.  697; 
^!!7umdler  y.  Broughton^  1    Cr.  & 
ee.  29 ;  8  Tyrwh.  220. 
However,  although  trespass  lies 
herever  the  injury  done  to  the 
lidntiff  results  from  the  immediate 
rce  of  the  defendant,  still  there 
many  instances  in  which  the 
plamtiff,   though  he    may   adopt 
't.hat  form  of  action,  is  not  bound 
to  do  so,  but  may  sue  in  case.    In 
Martton  v.  Hardern,  4  B.   &  C. 
224,  the  declaration  stated  that 
^6  defendants  drove  their  coach 
»o  negligently  and  carelessly  that 
^he  wheel  ran  with  great   force 
sgaiost  the  plaintiff,  whereby  one 
®*  Ms  legs  was  broken.     It  was 
P^ved  that  one  of  the  defendants 
^^^  personally  driving  when  the 
^^'C'd^nt    occurred ;    and  it  was 


thereupon  urged  that  the  action 
should  have  been  trespass,  not  case. 
The  court,  however,  decided  that 
case  would  lie,  and  Bayley,  J,, 
gave  the  following  historical  ac- 
count of  the  progress  of  the  law 
upon  this  subject.  "  It  was  long,'' 
said  his  lordship,  ^'  vexata  quaestio, 
whether  case  could  be  brought 
when  the  defendant  was  personally 
present,  and  acting  in  that  which 
occasioned  the  mischief.  Early 
in  my  professional  experience,  case 
was  the  form  of  action  usually 
adopted  for  such  injuries.  In 
Lord  Kenyan's  time  a  doubt  was 
raised  upon  the  point,  and  he 
thought  that,  where  the  act  was 
immediately  injurious,  trespass 
was  the  only  action  that  could  be 
maintained  for  that  injury.  Leame 
V.  Bray  was  an  action  of  trespass. 
On  the  trial.  Lord  Ellenborougk 
thought  it  should  have  been  case, 
but  on  further  consideration  this 
court  was  of  opinion  that  trespass 
was  maintainable,  but  they  did  not 
decide  that  an  action  on  the  case 
would  have  been  improper.  Look- 
ing at  the  other  cases  on  the  sub- 
ject, it  is  difficult  to  say  that  an 
action  on  the  case  will  not  lie  for 
an  injury  sustained  by  the  negli- 
gent *  driving  of  a  coach,  though 
one  of  the  proprietors  was  the 
person  guilty  of  that  negligence. 
In  Ogk  V.  Barnes,  8  T.  R.  1 88, 
which  was  an  action  for  negligently 
steering  a  ship,  the  declaration 
alleged  that  the  ship  was  imder 
the  care  of  Barnes,  one  of  the 
defendants,  and  of  certain  servants 
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of  the  defendants,  and  that  throogfa 
their  negligence  the  injury  waa 
•oatained  ;  and  it  was  never  niged 
that  the  action  should  have  been 
trespass,  and  not  case,  because 
one  of  the  defendants  was  on 
board,  but  on  the  ground  of  the 
injury  being  immediate.  In 
Rogers  v.  Imbledan^  2  N.  R.  117, 
which  was  decided  after  Leame 
T.  Bray^  it  was  alleged  that  the 
defendant  was  driving  a  cart,  and 
took  such  bad  care  of  the  cart  and 
horse,  that  it  ran  with  great  force 
against  the  plaintiflTs  horse.  To 
that  there  was  a  demurrer  upon 
the  authority  of  Leame  v.  Bray^ 
the  action  being  in  case ;  but  the 
court  was  clearly  of  opinion  that 
case  would  lie,  and  the  demurrer 
was  overruled.  In  Huggett  v. 
Montgomery^  2  N.  R.  446,  although 
the  defendant  was  on  board,  yet 
the  ship  was  not  under  his  imme- 
diate care  and  management,  but 
under  that  of  a  pilot ;  and  on  that 
ground  case  was  held  to  be  the 
proper  form  of  action.  It  is  not 
necessary  to  say  that  trespass 
could  not,  in  this  case,  have  been 
sustained  against  Hardem ;  no 
doubt  that  action  lies  where  an 
injury  is  inflicted  by  the  wilful  act 
of  the  defendant ;  but  there  is  no 
doubt  that  case  also  lies  where  the 
act  is  negligent,  and  not  wilful.'' 
This  judgment  has  been  cited  at 
some  length,  because  it  contains  a 
complete  history  of  the  progress 
of  the  law  up  to  the  decision  in 
Moreton  v.  Hardem,  The  right 
of  the  plaintiff  to  bring  case,  where 


the  act  f<v  whidi  he  sues,  althoi^ 
eommitted  with  immediate  foroe, 
is  n^igent,  not  wiUhl,   la  folly 
estaUished  in  WUKanu  ▼.  HoOamd, 
10  Bingh.  113,  where  aU  the  pi'e- 
vious  eases,  having  aiqr  beaijng  on 
the  subject,  will  be  found  cdlected 
in  the  argument  of  James,  Serjeant. 
The  declaration  charged  that  the 
defendant  so  careleBBly,  unsldlfiilly, 
and  improperly  drove  his  gig,  that 
through   the  carelessiieflB,   ne^ 
genoe,  nnskilfulness,  and  improper 
conduct  of  the  defimdant,  the  said 
gig    struck   with  great   vixdenoe 
against  the  cart  and  horae  of  the 
plaintiff.     The  jury  having  foimd 
a  verdict  of  guilty  on  the  groond 
of  negligence,  it  was  objected  Ihat 
the  action  should  have  been  tres- 
pass, not  case ;  but  the  Court  of 
Common  Pleas  were  of  opinion 
that  Morttonr.  Hardem  had  ^  laid 
down  a  plain  intelligible  rule,  Ihat 
where  the  injury  is  occasioned  by 
the  carelessness  and  negligence  of 
the  defendant,  the  plaintiff  is  at 
liberty  to  bring  an  action  on  the 
case,  notwithstanding  the  act  is 
immediate,  so  long  as  it  is  not  a 
wilful  act.*'     See  also  Wheatiy\. 
Patrick,  2  Mee.  &  Welsh.   651 ; 
and  there  are  other  instances  in 
which  the  plaintiff  has  his  choice 
of  case  and  trespass,  as  where  one 
man  builds  his  house  overhanging 
that  of  another,  so  that  the  rain 
falls  on  it.  Wells  v.  Odfy,  Judgment    • 
of  Parke,  B.,  1  M.  &  W.  462 ; 
Raine  v.  Alderson,  4  Bing.  N.   C.  - 
702.     It  is,  however,  clear  from  m 
Leame  v.  Bray,  and  Chandler  v.— 
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BrouffhtoTL,  1  Cr.  &  Mee.  29,  8 
Tyrwh.  220,  that  the  plaintiff 
may,  if  he  please,  bring  trespass, 
^enever  the  injory  is  immediate, 
even  though  it  be  not  wilful ;  and 
it  is  equally  clear  that,  where  the 
injury,  which  firms  the  gist  of  the 
action^  is  both  wilful  and  imme- 
diate, trespass  is  the  only  remedy. 
Savignac  v.  Roome^  6  T.  R.  125 ; 
Day  v.  Edwards,  5  T.  R.  648 ; 
Weeton  y.  Woodcock^  7  Dowl.  863; 
The  words  which  firms  the  gist  of 
the  action  are  printed  in  italics, 
because  it  is  apprehended  that  the 
proposition  laid  down  by  Black' 
stone,  J.,  in  the  text,  p.  215,  is 
correct,  viz,  that  wherever  a 
trespass  occasions  consequential 
damage,  the  trespass  itself  may  be 
waived,  and  case  brought  for  the 
consequential  damage.  See  Wells 
v.  Odgf  5  Dowl.  95 ;  Raine  v. 
Alderson,  4  Bing.  N.  C.  702.  See 
however  the  judgment  of  Parke, 
B.,  in  Weeton  v.  Woodcock,  7  Dowl. 
857.  In  Comjm's  Digest.  Action 
on  the  Case,  B.  (6),  the  distinction 
is  clearly  stated  as  follows,  viz. 
^^  So  it  (i.  e.  ca^)  does  not  lie  for 
a  mere  trespass,  as  for  taking  down 
the  walls  and  pulling  down  the 
tiles  from  a  house,  unless  it  be 
alleged  that  the  timber  was  thereby 
rotted,  1  RoU.  104." 

Where  the  defendant  elects  to 
sue  in  case  for  an  immediate  but 
negligent  act  of  violence,  he  must 
pay  much  attention  to  the  wording 
of  his  declaration,  and  take  care 
to  introduce  no  expressions  which 
import  an  exerticm  of  wilful  force. 


In  Day  v.  Edwards,  6  T.  R.  648, 
a  declaration  in  case  alleged  that 
the  defendant  "  aofirioitsly,  negli- 
gently, and  improperly  drove  his 
cart  and  horse,  that  through  the 
firums,  negligent,  and  improper 
conduct  of  the  defendant,  the  cart 
and  horse  were  driven  against  the 
plaintiff's  carriage."  This  was 
held  bad  on  special  demurrer; 
and  is  distinguished  from  Williams 
v.  Holland,  by  Tindal,  C.  J.,  on 
the  ground  that  the  declaration 
imported  wilful  violence,  10  Bing. 
116.  There  is  sometimes  a  good 
deal  of  difficulty  in  determining 
whether  a  count  be  in  case  or  tres- 
pass, see  Hensworth  v.  Fowkes,  4 
B.  &  Ad.  461.  Smith  v.  Goodwin, 
Ibid.  413.  Holland  v.  Bird,  10 
Bing.  15. 

There  are  other  instances  in 
which  trespass  and  case  lie  con- 
currently. Where  goods  are  tor- 
tiously  taken  out  of  the  plaintiff  ^s 
possession,  trover,  which  is  a  form 
of  action  on  the  case,  may  be 
maintsmedfir  the  conversion,  which, 
and  not  the  tortious  taking,  is  then 
the  gist  of  the  action ;  and  "  if 
trover  will  lie,  which  is  only  a  sub- 
division of  action  on  the  *  case,  why 
should  not  ccLse  also  in  its  more 
expanded  iormV*  per  Tindal^  C. 
J.,  in  Holland  v.  Bird,  10  Bing. 
18.  In  that  case  the  form  of  the 
count  was,  that  the  defendzmt 
having  distrained  the  plaintiff^s 
goods  for  rent,  the  plaintiff  ten- 
dered the  rent  in  aarear  and  the 
costs  of  the  distress,  which  the 
defendant  ought  to  have  accepted 
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and  re-delivered  plaintiff '^s  goods, 
but  wrongfully  refused  so  to  do : 
this  was  held  the  proper  subject 
of  an  action  on  the  case.  See  on 
the  same  point  Branscombe  v. 
Bridges,  1  B.  &  C.  U5.  Smith 
V.  Goodwin^  4  B.  &  Ad.  413. 

Another  class  of  cases,  and  cer- 
tainly rather  an  anomalous  one, 
comprehends  actions  for  criminal 
conversation  and  for  seduction ; 
for  both  which  injuries  trespass 
and  case  are  held  to  lie  concur- 
rently. See  2  T.  R.  167,  6  East, 
888.  In  Woodward  Y.  Walton,  2 
New  Rep.  476,  the  declaration 
contained  two  counts;  the  first 
stating  that  the  defendant  broke 
and  entered  the  plaintiff'^s  house, 
and  there  assaulted  and  debauched 
his  daughter  ;  the  second  omitted 
the  breaking  and  entering  the 
dwelling-house,  but  stated  that 
the  defendant  assaulted  and  de- 
bauched his  daughter,  per  quod 
servitium  amisit.  On  a  motion  to 
arrest  judgment  the  question  wais 
learnedly  argued,  and  the  previous 
authorities  on  both  sides  cited; 
and  the  court,  after  consideration, 
were  of  opinion  that  the  action 
was  rightly  brought.  "  In  actions 
like  the  present,"  said  Sir  J. 
Man^ldy  C.  J.,  delivering  judg- 
ment) ^^  as  far  as  my  recollection 
goes,  the  form  of  the  declaration 
has  always  been  in  trespass,  vi  et 
armis  et  contra  pacem,  I  cannot 
distinguish  between  this  action 
and  an  action  for  criminal  con- 
versation. If  that  be  the  subject 
of  trespass,  this  must  be  so  too. 


In  the  action  for  criminal  con- 
versation the  violence  is  not  the 
ground  of  the  action:  both  k 
that  case  and  this,  if  the  injury 
were  committed  with  violence,  it 
would  amount  to  a  rape.  I  there- 
fore do  not  see  any  good  reason 
why  either  of  them  should  be  the 
subject  of  an  action  of  trespass. 
In  actions  by  a  master  for  an 
assault  on  his  servant,  per  quod 
servitium  amisit,  there  is  no  tres- 
pass against  the  plaintiff;  the  sole 
foundation  of  the  action  is  the  loss 
of  service.  Yet  this  also  has  been 
considered  as  an  action  of  tres- 
pass. All  these  cases  are  the 
same  in  principle,  and  fall  within 
the  same  rule."  His  lordship 
then  cited  and  commented  upon 
several  of  the  authorities,  and  con- 
cluded by  stating  himself  perfectly 
satisfied  that  the  injury  complained 
of  was  the  subject  of  an  action  of 
trespass,  accord.  Ditcham  v.  Bond^ 
2  M.  &  S.  436 ;  where  Woodward 
V.  Walton  was  recognised,  and 
acted  upon. 

One  class  of  cases,  illustrative 
of  the  distinction  between  case 
and  trespass,  consists  of  those  in 
which  the  subject-matter  of  com- 
plaint is  an  arrest  If  one  man 
maliciously,  and  without  probable 
cause,  procure  another  to  be 
arrested  either  by  civil  or  criminal 
process,  that  is  the  subject-matter 
of  an  action  on  the  case,  for  the 
tort  consists  not  in  any  immediate 
violence  to  the  plaintiff's  person, 
but  in  communicating  an  improper 
direction  to   the   process  of  the 
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law,  Ebee  y.  Smithy  1  D.  &  R. 
97 ;  but,  if  the  defendant,  without 
having  recourse  to  legal  process, 
make  the  arrest,  or  assist  in  mak- 
ing it,  of  his  own  authority,  or 
direct  a  constable  to  make  it,  the 
remedy  is  trespass,  for  in  that  case 
he  commits  an  unwarranted  act 
of  violence,  Stonehause  v.  Elliott, 
6  T.  R.  315;  and  so  it  is  if  he 
come  armed  with  void  process,  for 
that  is  as  none,  Parsons  v.  Lhyd^ 
SWils.  341.  See  Bates  Y.  Pittinffy 
6  B.  &  C.  28 ;  as,  for  instance,  if 
it  describe  the  defendant  by  a 
name  by  which  he  is  not  known. 
Finch  v.  Cocken,  5  Tyrwh.  775 ; 
though  it  is  otherwise  if  the  pro- 
cess be  merely  irregular,  for  then 
it  stands  good  until  set  aside, 
Ridden  \.  Pakeman,  5  Tyrwh.  721. 
But,  when  set  aside  it  is  as  none ; 
and  in  Codrington  v.  Lloyd,  8  A 
&  E.  449,  the  fact  that  it  had 
been  set  aside  was  replied  the 
attorney  in  such  a  case  is  liable  as 
well  as  the  plaintiff,  ibid. 

In  Briant  v.  Glutton,  5  Dowl. 
66,  it  was  held  that  if  defendant 
imprison  plaintiff  by  the  process 


of  a  superior  court,  and  plaintiff 
bring  trespass,  he  will  make  out  a 
prima  fide  case  by  showing  the 
imprisonment  in  consequence  of 
defendant'*8  act ;  and  defendant,  to 
discharge  himself,  must  plead 
specially,  S.  P.  SoweU  v.  Champion, 
6  A.  &  E.  ^\Q,per  curiam.  But 
the  necessity  of  pleading  specially 
only  exists  where  the  judgment 
has  been  legally  proceeded  on  so 
as  to  justify  the  act  done  by  the 
officer ;  for  where  the  attomey'*s 
defence  is  that  he  sued  out  a  legal 
writ  on  a  legal  judgment,  and 
that  the  sheriff  of  his  oum  wrong 
executed  it  illegally,  that  is  a 
defence  under  not  guilty.  SoweU 
V.  Champion,  ubi  supra. 

When  a  count  in  trespass  is 
improperly  substituted  for  one  in 
case,  or  vice  versd,  or  when  tres- 
pass and  case  are  misjoined,  the 
mistake  may  be  taken  advantage 
of  on  general  demurrer,  motion  in 
arrest  of  judgment,  or  writ  of 
error.  Savignac  v.  Rooms,  6  T. 
R.  125;  see  Cowp.  407;  1  B. 
&  P.  476 ;  Weetm  v.  Woodcock,  7 
Dowl.  853. 
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NIL.  27  GEO.  J  J.  jr.  B. 

[reported    1    BURR.    20.] 

The  title  of  a  bankrupts  assignees  relates  back  to  the  Ad  q^ 
Bajihruptcy  ;  and  Hie  sheriff  wlio  has  seized  the  goods  of 
bankrupt  after  the  ojct  of  bankruptcy^  but  before  commi 
and  sold  them  after  the  commission  and  assignment^  is  li 
to  the  assignees  in  trover. 

Tuetdajp  23rd        Tiiis  cause  was  twico  argued  :  it  came  first  before 
1756.™  '*        court  on  Monday,  the  9th  of  June,  1755;  luid  again  u 

Tuesday,  the  16th  instant.    It  was  an  action  of  troy< 
brought  by  the  assignees  of  William  Johns,  a  bankm^^^ 
against  the  sherifis  of  London^  who  had  taken  and  sold  Llm^B 
goods  of  Johns,  in  execution  under  9,  fieri  facias^  which  h3c2 
issued  against  Johns,  at  the  suit  of  one  William  Godfrey: 
On  the  trial  a  special  case  was  settled  : 
Which  case  states,  that  Johns  was  regularly  declared  «» 
bankrupt  on  the  8th  of  December,  1753.    And  as  to  tli^s 
rest,  the  following  times  and  facts  were  stated;  otz.,  titt'fci 
on  the  5th  of  December,   1753,  one  Godfrey  obtainecXL 
judgment  in  the  Common  Pleas  against  the  said  Johoi  ^ 
and  on  the  same  day  (5th   December,  1753)  exocntioc^ 
upon  the  said  judgment  was  taken  out  against  him  b^' 
Godfrey,  and  the  goods  seized  by  the  sherifib,  under  it  ^ 
that  Johns  committed  the  act  of  bankruptcy  on  the  4tfc» 
of  December,  1753,  and  on  the  8th  of  the  same  Decembe^"* 
a  commission  of  bankruptcy  was  taken  out  against  him 
and,  on  the  very  same  day,  the  commissioners  of  banl* 
ruptcy  executed  an  assignment ;  and  afterwards,  rir.,  C3 
the  28th  of  December,  a  bill  of  sjile  of  the  goods  was 
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by  the  eheriffis.  The  plaintiffii  are  the  aesignees  under  the 
commission :  the  defendants  *  are  the  sheriflb  of  London, 
who  seized  the  goods  mider  the  execution* 

The  point  was,  whether  the  assignees  under  the  commis- 
sion of  bankruptcy  can  maintain  an  action  of  trover  against 
the  sherifib^  who  executed  this  process  under  a  regular  judg- 
ment and  execution,  for  seizing  the  goods,  under  a  Jieri 
faciaSy  issued  and  executed  after  the  act  of  bankruptcy  was 
committed ;  and  selling  them  after  the  assignment  was 
executed. 

The  counsel  who  argued  for  the  plaintiffs  made  two 
questions,  viz, : 

1st.  Whose  property  the  goods  were,  when  seized  by  the 
sheriiFs,  by  virtue  of  tins  Jieri  Jacias  ; 

2ndly.  Whose  property  they  were,  when  sold  by  the 
sherifls. 

Ist  Question.  After  the  act  of  bankruptcy  they  ceased 
to  be  the  property  of  the  bankrupt  himself,  they  said ; 
wheresoever  else  the  property  might  be,  between  the  act  of 
bankruptcy  and  the  assignment. 

This  relation  to  the  act  of  bankruptcy  is  like  that  of 
administrations  to  the  time  of  the  death ;  and  they  cited 
Kiffffil  V.  Player,  1  Salk.  111.  as  S.  P.  with  the  present 
case,  exactly. 

The  utmost  that  the  bankrupt  himself  could  be  pretended 
to  have  was  a  special  property,  defeasible  by  the  assign- 
ment. It  is  like  the  case  of  a  distress  for  rent ;  where  the 
seizor  may  sell  the  distress,  after  five  days ;  but  if  the 
money  be  paid  within  the  five  days,  he  cannot  sell :  so  that, 
in  the  interim,  the  right  is  defeasible. 

Here,  the  plainti%  have  declared  as  assignees  under  the 
commission  of  bankruptcy :  therefore,  their  interest  vests  as 
from  the  time  of  the  act  of  bankruptcy. 

If  the  bankrupt  himself  had  delivered  the  goods  to  a 
stranger,  it  had  been  the  same  thing :  the  stranger  would 
be  answerable  to  the  assignees. 

Sheriffs  execute  process  at  their  peril :  they  are  answer- 
able civiliter  for  what  they  do  upon  it.  11  H.  4. 90. 14  H. 
4.25. 
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A  man  may,  without  his  own  fault,  be  poflsessed  of  a 
horse  which  has  been  stolen  :  but  nevertheless  he  is  answer- 
able, civiliter^  to  the  true  owner  for  it. 

The  sheriff  had  no  authority  to  take  any  goods  in  execu- 
*  tion  but  the  goods  of  the  defendant :  if  he  does  take  any 
other  goods,  he  is  a  trespasser. 

In  writs  of  execution,  it  is  at  their  peril,  if  they  take 
another  man's  goods.  In  Carthew,  381,  Hdliet  v.  Byrt^  it 
is  so  laid  down  by  Chief  Justice  HoU^  expressly. 

Now  these  were  goods  of  the  assignees.  And  they  may 
maintain  an  action,  either  against  the  plaintiff  in  the  cause, 
or  the  sheriff,  or  the  vendee  of  the  goods :  and  the  sheriff 
is  the  properest  person  against  whom  to  bring  the  action. 

The  gist  of  an  action  of  trover  is  the  conversion :  the 
finding  is  not  the  material  part. 

And  they  cited  several  nisi  prius  cases,  of  actions  brought 
by  assignees  of  bankrupts :  viz. : 

M.  11  O.  1.  trover  by  Vanderhagen  et  al.,  assignees  of 
Baniely  a  bankrupt,  v.  Rewise^  a  serjeant-at-mace  of  the 
city  of  London ;  S.  P.  with  the  present.  Lord  Chief  Justice 
Prate  held  the  action  maintainable. 

The  S.  P.  was  also  before  Lord  Chief  Justice  Lee^  in  a 
case  of  Blnxholniy  assignee  of  Mills,  a  bankrupt,  v.  Oldham 
et  al.y  at  the  sittings  after  Trinity,  1750,  at  Guildhall :  in 
trover  against  a  sheriff,  and  the  former  plaintiff,  and  the 
vendee  (all  of  them  together).  It  was  objected  "  that  the 
sheriff  ought  to  be  acquitted  :"  but  overruled;  and  verdict 
against  all  three. 

The  seizure  there  was  before  the  commission,  but  after 
the  act  of  bankruptcy. 

The  second  question  is,  "  Whose  the  goods  were  at  the 
time  of  the  sale."  The  writ  only  commands  the  sheriff 
^^  to  sell  the  defendant'^s  goods  :^'  and  if  he  sells  the  goods 
of  another  person,  it  is  a  conversion. 

It  is  beyond  doubt  that  the  assignment  has  relation  to 
the  act  of  bankruptcy:  and  the  assignees  stand  in  the 
bankrupt's  place  from  that  time.  1  Ventr.  193,  Monk  v. 
Morris  and  Clayton^  proves  this,  and  2  Co.  25. 

Here  then  the  assignees  had  all  the  property  that  the 
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bankrupt  had,  at  the  time  of  his  act  of  bankruptcy.  Con- 
sequently, the  absolute  dominion  was  in  them:  and  the 
sheriff  could  not,  after  such  assignment,  sell  them  as  the 
defendant's.  Indeed,  sherifis  seldom  do,  in  fact,  sell  the 
goods,  without  indenmity.  But  the  sheriff  has  here  com- 
mitted im  error,  in  selling  them  at  all :  for  they  were  not 
Ihe  defendant's.  He  might,  it  is  true,  have  summoned  a 
*•  jury  to  inquire  "  whose  goods  they  were.***  But  still, 
^veu  their  yerdict  cannot  affect  the  right  of  the  true  owner 
of  the  goods. 

The  point  about  relation  backwards  does  not  at  all  affect 
tie  question  as  to  the  sale.  For  the  assignment  was  prior 
to  the  sale,  though  not  to  the  seizure. 

And  they  affirmed  that  the  sheriff  not  only  might,  but 
even  ought,  in  this  case,  to  have  returned  ^^  nulla  bona ;" 
that  would  have  been  the  proper  and  the  true  return.  And 
if  it  had  been  disputed,  he  then  might  have  brought  the 
inoney  into  court*  There  is  a  case^  of  Rex  v.  Brein,  bailiff 
of  the  Savoy,  1  Keb.  901,  where  the  goods  were  claimed 
^mder  a  bill  of  sale ;  the  sheriff  returned  "  nulla  bona  ;"  and 
the  money  was  ordered  to  be  brought  into  court  by  the 
sheriff;  and  the  return  to  be  made  agreeable  to  the  event 
of  a  trial  of  the  validity  of  the  pretended  bill  of  sale,  after 
such  validity  should  be  tried  in  an  action. 

Iq  the  present  case,  the  defendants  knew  of  the  assign- 
iQeut  before  they  sold  the  goods,  whatever  they  might  do 
^hen  they  seized  them.  And  they  could  not  possibly  be 
^l>liged  to  sell  them :  it  is  contrary  to  an  express  act  of 
parliament,  which  vests  the  property  in  the  assignees.  So 
^'^t  here  the  sheriff  has  sold  the  goods,  not  of  the  bankrupt, 
^^  of  the  assignees. 

And  supposing  that  the  plaintifls  may  bring  an  action 

^S&inst  the  plaintiff  in  the  original  action,  or  against  the 

^^ndee  of  the  goods ;  yet  they  seem,  both  of  them,  to  have 

^^tter  excuses  than  the  sheriff  has ;  and  are  more  innocent. 

"^^^erefore,  why  should  the  assignees  be  turned  round  to 

^^m,  when  they  can  undoubtedly  maintain  either  trespass 

^   trover  against  the  sherifis,  who  have  sold  the  goods, 

^oh  is  a  conversion,  and  will  support  an  action  of  trover. 
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That  the  plainti£B9  have  this  election,  to  bring  either  tres- 
pass or  trover,  appears  from  Cro.  Eliz.  824,  Bishop  v.  Latfy 
Montague^  and  Cro.  Jao.  50,  S.  C. 

Therefore  they  concluded  that  Uie  action  was  weD 
brought. 

The  counsel  who  argued  for  the  defendants,  the  sherifb, 
agreed  that  the  matter  would  turn  upon  the  solution  of  the 
two  questions  made  by  the  other  side. 

As  to  the  first  question,  they  said  it  would  be  very  hard 
if  this  action  should  lie  against  the  sheriffi,  and  they  be  put 
*  to  controvert  the  act  of  bankruptcy,  which  is  a  matter 
not  at  all  within  their  knowledge. 

They  argued  that  the  sheriflb  shall  not  be  conmdered  as 
wrong-doers :  and,  to  prove  it,  cited  1  Lev.  95,  Turner  v. 
Felgate  ;  Raym.  73,  S.  C,  2  Siderf.  126,  S.  C,  and  1  Keble 
822,  S.  C. ;  1  Lev.  173,  Bayly  v.  Burning;  1  Siderf.  271, 
S.  C,  and  2  Keble  32,  33,  S.  C. 

The  only  acts  of  the  sheriffi  that  can  be  considered  as  a 
conversion  are  the  acts  of  seizure  and  sale. 

Now  they  were  compellable  by  the  writ  oi  fieri  facias  to 
seize  the  goods  and  levy  the  debt. 

For  till  the  commission  and  assignment  the  property  was 
in  the  bankrupt :  and  it  did  not  appear  that  a  conmussion 
ever  would  be  taken  out. 

1  Salk.  108,  Cory  v.  Crisp^  is  express  in  point,  ^^that 
the  property  is  in  the  bankrupt  till  assignment*^^  It  was 
there  resolved  that  Uie  property  of  the  goods  is  not  trans- 
ferred out  of  the  bankrupt  till  assignment.  2  Str.  981, 
Brassey  et  al.  v.  Dawson  et  al.  accord. 

1  Lev.  173,  Bayly  v.  Bunniny,  Judgment  was  for  the 
officer;  he  being  obliged  to  execute  the  writ,  and  could 
not  know  of  the  act  of  bankruptcy,  or  that  any  conmiisaon 
would  ever  be  sued  :  and  the  sheriff  was  holden  not  to  be 
liable,  although  he  had  notice  of  the  assignment. 

1  Siderf.  272,  S.  C.     The  taking  was  holden  lawful. 

Comberb.  123,  Lechmere  v.  Thorowgood,  The  officer 
shall  not  be  made  a  trespasser,  by  relation.  3  Mod.  236, 
S.  C,  1  Shower  12,  S.  C. 

The  commission  of  bankruptcy  makes  no  alteration  till 
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udgnment :  and  after  alignment  there  shaU  be  a  reUtion 
80  far  as  to  ayoid  all  mesne  acts  of  the  bankrupt,  and  even 
to  overreach  this  judgment-creditor.     Thus  far  they  ad- 
mitted. 

But  they  insisted  that  the  action  ought  not  to  have  been 
brought  against  the  sheriff. 

The  sheriff  is  to  seize,  sell,  and  return  his  writ.  In  proof 
of  this  they  cited  2  Ld.  Raym.  1072,  1074.  Ckrk  v. 
HlAers,  1  Salk.  322,  323,  S.  C.  (3d  point),  6  Mod.  293, 
^99,  S.  C,  1  Siderf.  29.  Harrison  v.  Bawden,  Cro.  Eliz. 
^235.  Mouniney  v.  Andrews^  I  Ro.  Abr.  Execution  893. 
JXetter  B.  pi.  2.  Dyer  98,  b.  and  99,  a.,  s.  57,  and  the  two 
there  cited  in  the  margin;  and  Cro.  Eliz.  597* 
Charter  v.  Peeter.  From  all  which  cases,  it  appears  that 
6  sheriff  is  not  liable  to  be  molested. 
1  Salk.  321,  Kinffsdak  v.  Moiul,  proves  that  the  seizure 
m  the  essential  part  of  the  execution :  and  an  execution  is 
entire  thing ;  and  cannot  be  stopped,  after  it  is  once 

2  Show.  79,  Cockram  v.  Welbye. 
And  after  the  sheriff  had  seized  these  goods,  the  original 
laintiff  (William  Oodfrey)  could  oblige  the  sheriff  to  return 
writ :  and  yet  upon  the  principles  advanced,  the  sheriff 
Qst  be  put  under  the  greatest  hardships.  And  he  had 
0  method  to  make  the  assignees  of  the  bankruptcy  to  give 
any  assistance  towards  proving  the  act  of  bankruptcy. 
Indeed  the  execution  is  good,  though  the  writ  be  never 
turned.  £  Bep.  90,  a.,  Hoe's  case  (Ist  resolution). 
The  only  return  the  sheriff  could  make,  must  be,  ^'  that 
^  had  levied  the  money'"  (which  could  only  be  by  sale). 
'-*-"herefore  he  was  obliged  to  sell.  Consequently  the  law 
^^D  not  make  him  a  wrong-doer  by  selling. 

The  following  cases,  they  said,  were  in  point  for  them, 
^^.,  1  Lev.  178,  Bailey  v.  Bunning  ;  2  Keble  32,  33,  S.  C. ; 
^  Siderf.  271,  S.  C.  3  Lev.  191,  Philips  v.  Thompson. 
^  Show.  12,  Lechmere  et  al,  v.  Thorowgood  et  al. ;  Comb.  123, 
®-  C. ;  8  Mod.  286,  S.  C. ;  and  Cole  v.  Bavies  et  al.,  1  Ld. 
"^^ym.  724^  per.  HoU,  in  point,  as  against  the  sheriff,  most 
^^presaly. 

And  the  present  plaintiffii  may  have  im  adequate  and 
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oomj^ete  remedy  against  the  phintiff  in  the  original  action. 
— Ab  to  the  caaca  cited,  the  gentlemen  who  have  argned  on 
the  other  aide,  pot  it  upon  the  question,  ^'  who  had  the 
property  of  the  goods  !^ 

Now  the  property  was  in  the  bankrupt  at  the  time  of  the 
execoticm :  it  was  not  in  abeyance ;  as  it  is  in  the  case  of 
an  administration.  (Which  is  an  answer  to  the  case  of 
Kiffffil  T.  Pkyer.) 

The  sheriff  is  not  in  the  case  of  a  stranger ;  for  he  was 
obliged  to  execute  and  return  the  writ. 

Indeed  the  sheriff  is  to  execute  the  writ  at  his  peril:  and 
Carthew  381,  is  so :  the  reason  is,  because  the  sheriff  may 
impanel  a  jury,  to  inquire  ^^  whose  the  goods  areJ"  But 
here  there  were  no  means  for  the  sheriff  to  indenmify 
himself:  the  goods  were  undoubtedly  then  the  goods  of 
*  William  Johns,  even  though  he  had  then  committed  an  act 
of  bankruptcy. 

The  assignees  have  not  a  right  to  recover  the  specific 
goods,  but  only  damages. 

Trespass  will  lie  against  the  plaintiff  in  the  original 
action,  even  before  he  receives  the  money ;  though  trover 
indeed  would  not  till  after. 

It  is  not  certain  that  an  action  will  lie  against  the  vendee 
of  the  sheriff. 

As  to  Vanderhagm's  case^  it  is  not  sufficientiy  clear  how 
it  was,  or  why  it  was  determined. 

But  as  to  the  case  of  Bloxham  v.  Oldham^  Mr.  Henley 
did  notf  insist  on  the  objection,  ^^  that  the  action  would 
not  lie  against  the  sheriff;'*^  because  it  would  not  help  his 
client ;  for  in  that  case  the  sheriff  and  the  plaintiff  in  the 
original  action  were  both  of  them  defendants.  And  the 
case  of  1  Leo.  173,  was  not  indeed,  by  Lord  C.  J.  Lee^ 
thought  apposite  to  that  case :  but  it  was  not  over-ruled  by 
him.  And  the  goods  were  certainly  the  goods  of  the  bank- 
rupt till  assignment. 

f  N.B.  Mr.  Hume,  who  was  counsel  for  the  defendant 
in  that  case  of  Bhxam  v.  Oldham^  agreed,  that  the 
objection  against  the  sheriff^s  being  a  defendant,  was 
not  insisted  upon  ;  because  the  plaintiff  in  the  original 
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action  (who  was  also  a  co-defendant  with  the  sheriff 
there)  had  indemnified  the  sheriff:   so  that  it  was 
really  a  point  quite  immaterial  to  the  plaintiff  (who 
was  at  all  events  liable  to  the  action). 
They  added,  that  this  was  a  point  of  great  consequence 
to  all  sheriflb  and  officers :  on  the  other  hand,  creditors 
cannot  be  injured,  though  sheriffs  should  be  excusable  and 
the  original  plaintiff  only  should  be  liable  to  the  action. 

As  to  what  has  been  said  of  security  taken  by  the  sheriff 

^-the   court  can  take  no  notice  of   a  sheriff's  taking 

fiecority ;  nor  can  they  suppose  him  conusant  of  a  private 

unknown  act  of  bankruptcy :  and  it  would  be  very  hard 

if  an  innocent  officer  should  be  hurt  by  retrospection  and 

Illation. 

They  agreed  that  this  execution  may  be  avoided  as 
^Sainst  the  original  plaintiff:  2  Strange  981,  Brassey  et  aL 
^.  Dawson  et  oL^  is  a  proof  that  it  may.  But  they  denied 
^  it,  as  to  rendering  the  officer  liable  to  an  action  ;  for  he 
^^  excusable,  as  appears  from  the  cases  before  cited. 

As  to  the  second  question. — The  foundation  of  this 
^^■^on  of  trover,  is  property  in  the  plaintiff  at  the  time  of 
e  seizure,  and  a  tortious  and  illegal  act  of  conversion  ;  for 
thout  both  these  circumstances,  this  action  will  not  lie. 
Now  the  property  is  in  the  bankrupt,  till  assignment : 
^d  the  subsequent  sale  cannot  make  the  sheriff  a  wrong- 
oer  by  a  fictitious  relation.  Raym.  161,  Bilton  v.  Johnson 
al.  "  The  relation  of  a  teste  shall  not  justify  a  tort." 
It  is  said  that  ^'  this  relation  is  given  by  act  of  parlia- 
«nt^  But  there  are  no  words  in  the  act  of  parliament 
^*^t  can  make  the  sheriff  a  wrong-doer. 

If  the  seizure  was  lawful,  the  sale  was  so  too.  2  Ld. 
ym.  1074, 1076,  aerk  v.  Withers.  Cro.  Jac.  516,  Sly  v. 
•ncA.  Cro.  Eliz.  440,  Boucher  v.  Wiseman^  March  13, 
'^^nrkinsan  v.  CoUiford  et  a/.,  executors  of  a  sheriff;  Cro. 
^ar.  539.  S.  C. ;  1  Jones  430,  S.  C.  Hob.  206,  Speahe 
^*  Richards.  Cro.  Eliz.  231,  Mounteney  v.  Andrews.  The 
^v  considers  the  whole  execution  as  one  entire  act :  the 
^^tennediate  days  are  only  allowed  for  the  sake  of  the 
^Heriff.    Consequently  he  may  execute  the  whole  at  once : 

u 
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he  may  seize  and  sell  directly.  The  exeeatkm  is  ao  entire 
thing,  and  cannot  be  stopped*  Cio.  EHiz.  597,  Charter  ▼. 
Peeter.     6  Mod.  293,  Clerk  v.   Withers.     Therafore  the 

officer  shall  be  protected. 

Suppose  an  action  should  be  brought  against  the  sheriff 
for  the  money.  He  might  avail  himself  perhaps  by  specisi 
pleading,  provided  he  was  able  to  make  ont  the  faets  he 
should  specially  plead  :  but  how  could  he  be  able  to  prove 
the  act  of  bankruptcy,  trading,  or  assignment !  to  all  which 
he  is  an  entire  stranger.  Therefore  it  would  be  hard  to 
suffer  such  an  action  to  be  maintained  against  him.  But 
all  these  matters  are  in  the  privity  of  the  original  plaintiff; 
against  whom,  therefore,  the  action  ought  to  be  brought. 
It  is  said,  ^^  the  sheriff  acts  at  his  peril.^ 
But  it  is  admitted  that  the  method  of  impanelling  a  jury 
would  be  no  protection  to  him. 

The  counsel  for  the  plaintiffs  replied,  that  it  is  stated 
*^  that  the  assignment  by  the  commissioners  of  bankruptcy 
was  previous  to  the  bill  of  sale  by  the  sherii&u'''* 

The  sheriff's  being  always  a  responsible  person,  and 
*  therefore  most  likely  to  be  made  defendant,  is  the  v^ 
reason  why  he  ought  to  be  liable  to  the  party  who  has 
received  the  injury. 

The  finding,  or  even  the  taking  possession  of  goods  found, 
is  no  wrong:  but  it  is  the  conversion  that  makes  the  person 
a  tort-feasor. 

They  admitted  that  the  sheriff  is  not  answerable  for  the 
irregularity  of  a  judgment  (for  he  is  bound  to  execute  the 
command  of  the  writ).  But  if  he  take  the  goods  of  another 
person,  instead  of  the  goods  of  the  defendant,  he  is  answer- 
able for  that. 

It  has  been  said,  indeed,  that  ^'  they  were  at  that  time 
the  goods  of  the  bankrupt  himself.^^ 

But  be  the  taking  lawful,  or  not  lawful,  yet  here  is  an 
actual  conversion,  an  actual  disposition  of  the  goods ;  which 
makes  him  a  trespasser  ab  initio. 

It  has  likewise  been  said,  that  ^^  the  court  will  protect 
the  sheriff.^'  But  the  relation  goes  back  quite  up  to  tiie 
act  of  bankruptcy. 
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They  d^iied  that  the  execution  is  80  entire  that  the 
sheriff  cannot  stop  in  it,  after  seizure  and  before  sale  of 
the  goods.  Suppose  the  sheriff  had  confessedly  seized 
another  person^s  goods,  should  he  be  obliged  to  sell  them  f 
Dalton's  Office  of  Sheriff  says,  ^'that  the  sheriff  may  impanel 
a  jury ;  and  after  that  shall  not  be  answerable/^  Now 
here  he  might  either  have  impanelled  a  jury,  or  have  kept 
the  money  in  his  hands,  or  brought  it  into  court,  till  the 
property  of  the  goods  had  been  determined. 

They  admitted  the  general  principle  of  the  cases  cited  on 
the  head  of  executions ;  but  denied  the  application  of  them 
to  the  present  case.  They  also  denied  the  principle, ''  that 
a  sheriff  shall  never  be  a  tort-feasor  by  relation  ;^  for  he 
shall  in  some  cases  be  so,  as  where  he  takes  the  goods  with 
a  bad  original  intention. 

As  to  Bailey  v.  Btmning^  they  endeavoured  to  distinguish 
it.     In  order  to  which,  they  remarked  that  there  is  no 
finding  of  an  actual  conversion,  or  of  what  could  be  called 
so,  by  the  court :  it  is  only  a  demand  and  refusal;  which  is 
only  evidence  to  a  juryf .     And  the  opinion  of  the  court  t  See  not«t  to 
there  went  upon  the  taking,  which  they  held  to  be  legal ;  snow,  2  WmV 
whereas  here  is  an  actual  conversion  stated.    An  action  ^^°^*  ^^  ^ 
would  lie,  one  would  think,  against  the  vendee  of  the  sheriff 
*  in  point  of  reason,  and  the  practice  does  strongly  support 
it ;  for  nine  in  ten  of  these  actions  are  brought  against  the 
vendees  of  the  sheriff. 

In  the  case  of  Bloxham  v.  Oldham^  there  was  a  very 
material  difference,  *'*'  whether  the  sheriff  should  have  a 
verdict  for  him,  or  a  verdict  against  him  :"  for  in  the  one 
case,  he  would  receive  costs ;  in  the  other,  he  must  pay 
them. 

The  plaintiffs  had  no  right  to  call  upon  the  sheri£b,  till 
the  return  of  the  writ :  and  they  might  then  have  returned 
*'*'  nulla  bona.'*''  Therefore  this  is  not  such  a  hard  case  upon 
the  sheriflfs,  as  is  suggested.  And  this  is  not  the  only  case 
where  the  sheriff  is  to  act  at  his  peril :  for  in  taking  of  bail, 
&c.,  he  must  do  so,  as  well  as  here. 

If  the  sheriff  had  returned  *^  nulla  bona^^^  the  onus  pro- 
bandi  would  have  lain  upon  the  original  plaintiff. 

u2 
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In  the  case  of  Turner  v.  Felgate^  the  fiheriff  waa  oeitainly 
excusable  by  virtue  of  his  writ. 

In  the  case  of  Cole  v.  Davies  et  al.^  in  1  Ld.  Raym.  724, 
the  goods  were  sold  before  *the  commission  and  assign- 
ment. For  the  case  is  there  put,  of  a  commission  and 
assignment,  both  of  them  subsequent  to  the  sale  of  the 
goods.  The  words  are,  '^  If  he  seizes  and  sells,  and  then  a 
commission  is  granted,  and  the  goods  assigned,  the  assignee 
may  maintain  trover  against  the  vendee :  but  no  action  will 
lie  against  the  sheriff,  because  he  obeyed  the  writ.^ 

But  our  reasoning  in  the  present  case  is  founded  upon 
the  sale's  being  an  unlawful  act. 

In  the  case  of  Brassey  et  al.  v.  Dawson  et  al,y  there  was 
no  assignment  previous  to  the  seizure. 

They  did  not  deny  that  the  bankrupt  had,  in  the  present 
case,  a  sort  of  property,  a  defeasible  property,  in  him  at  the 
time  of  taking  the  goods.  But  in  the  case  of  Ckrk  v. 
Withers,  (reported  in  6  Mod.  290,  and  in  1  Salk.  323,  and 
in  2  Ld.  Raym.  1072,)  the  defendant  in  the  action  had  the 
whole  indefeasible  property  in  him ;  and  the  sheriff  ought 
to  have  gone  on :  but  that  case  is  not  applicable  to  the 
present  case,  where  the  property  was  only  defeasible. 

As  to  the  cases  cited  from  Hob.  206,  and  March  13. 
They  agreed  to  them. 

The  time  allowed  to  the  sheriff  makes  no  difference,  they 
said  ;  because  he  has  done  wrong. 

And  however  entire  a  thing  an  execution,  in  general, 
may  be,  yet  here  it  was  irregularly  executed. 

*  The  truth  of  the  return  of  "  Jiulla  bona^  in  this  case, 
depends  upon  the  present  question. 

It  is  very  frequent  for  sheriffs  to  be  entangled  in  diffi- 
culties about  their  returns.  Here,  he  might  have  taken  a 
writ  de  jjroprietate  probanda. 

Ballet/  V.  Bunnirig  turned  upon  the  taking. 

Lechmere  et  al.  v.  Tkorowgood  only  proves  "that  the 
goods  were  in  custodia  legis.'^  And  so  they  were  :  bat 
to  the  purpbses  of  the  law  ;  which,  in  the  present  case,  is 
for  the  benefit  of  the  creditors  of  the  bankrupt. 

Curia  advisare  vult. 


GOOPEB   V.   CHITTY.  280 — ^231  * 

And  now  (Tuesday  23rd  Nov.  1756)  Lord  Mansfield 
delivered  the  opinion  of  the  court ;  and  said  they  were  all 
agreed,  as  well  his  two  brethren  then  present  in  court,  as 
his  brother  Wilmot,  (who  'was  at  present  engaged  in 
another  place,)  in  their  opinion. 

There  are  few  facts  essential  to  this  case ;  and  it  lies  in 
a  narrow  compass. 

He  then  stated  the  case,  (which  see  p.  222,  ante:)  and 
was  very  particular  in  specifying  the  dates  of  the  several 
transactions. 

The  general  question  is,  ^'  whether  or  no  the  action  b 
maintainable  by  the  assignees,  against  the  defendants,  the 
sheriff,  who  have  taken  and  sold  the  goods." 

It  is  an  action  of  trover. 

The  bare  defining  the  nature  of  this  kind  of  action,  and 
the  grounds  upon  which  a  plaintiff  is  entitled  to  recover  in 
it,  will  go  a  great  way  towards  the  understanding,  and 
consequently  towards  the  solution,  of  the  question  in  this 
particular  case. 

In  form  it  is  a  fiction  :  in  substance,  a  remedy  to  recover 
the  value  of  personal  chattels  wrongfully  converted  by 
another  to  his  own  use. 

The  form  supposes  the  defendant  may  have  come  lawfully 
by  the  possession  of  the  goods. 

This  action  lies,  and  has  been  brought  in  many  cases 
where,  in  truth,  the  defendant  has  got  the  possession  law- 
fully. 

Where  the  defendant  takes  them  wrongfully,  and  by 
trespass,  the  plaintiff,  if  he  thinks  fit  to  bring  this  action, 
waves  the  trespass,  and  admits  the  possession  to  have  been 

lawfully  gotten  f.  t  See  the  note 

Hence,  if  the  defendant  delivers  the  thing  upon  demand,  shepherd,  anu 
*  no  damages  can  be  recovered  in  this  action,  for  having 
taken  it. 

This  is  an  action  of  tort :  and  the  whole  tort  consists  in 
the  wrongful  conversion. 

Two  things  are  necessary  to  be  proved,  to  entitle  the 
plaintiff  to  recover  in  this  kind  of  action  :  1st,  property  in 
the  plaintiff;  and  Sdly,  a  wrongful  conversion  by  the 
defendant. 
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As  to  the  first,  it  is  admitted  in  the  present  case  that 
the  property  was  in  the  plaintiffs,  as  on  and  from  the 
4th  of  December,  (which  was  before  the  seizure,)  by 
relation. 

This  relation  the  statutes  concerning  bankmpts  intro- 
duced, to  avoid  frauds.  They  vest  in  the  assignees  all  the 
property  that  the  buikrupt  had  at  the  time  of  what  I  may 
call  the  crime  committed,  (for  the  old  statutes  consider  him 
as  a  criminal :)  they  make  the  sale  by  the  coramissionerB 
good  against  all  persons  who  claim  by,  from,  or  under  the 
bankrupt,  after  the  act  of  bankruptcy ;  and  against  aD 
executions  not  served  and  executed  before  the  act  of  bank- 

ICC.  81  &  tec         Dispositions  by  process  of  law  are  put  upon  the  same 
•cc.*  108,  and      foot  with  dispositions  by  the  party :  to  be  valid,  they  must 
*^7.  ^  7.        ^®  completed  before  the  act  of  bankruptcy. 
w^"LT"S  ^'  """^^  ^^^  making  of  19  Geo.  2.  c.  32,  if  the  bankmpi 

6  Bingh.  502.  had  bojid  Jide  bought  goods,  or  negotiated  a  bill  of  ex- 
Sanciuary,  change,  and  thereupon,  or  otherwise,  in  the  course  of  trade 
c^'^My^^'  P**^  money  to  a  fair  creditor,  after  he  himself  had  com- 
Stanley^  A  B,  6c  mittod  a  Secret  act  of  bankruptcy  :  such  bond  Jide  creditcnr 
iaieactof2Vici.  was  liable  to  refund  the  money  to  the  assignees,  after  a 
**?•  -^'  commission  and  assignment ;    and   the   payment,  though 

really  and  bond  Jide  made  to  the  creditor,  was  avoided  and 
G^*  TTfi^       defeated  by  the  secret  act  of  bankruptcy  J. 
•ec.82.  Craven       This  is  remedied  by  that  act,  in  case  no  notice  was  had 
6  Bingh.  738.  '  by  the  Creditor,  (prior  to  his  receiving  the  debt,)  "  that  his 
Brecon,  6  Bing.   ^^^^^^  ^as  become  a  bankrupt,  or  was  in  insolvent  circum- 

617.     Cannan    fitancCS." 
T.  DeneWf 

10  BiDg.  292.  Therefore,  as  to  the  first  point,  it  is  most  clear,  that  the 
9  B.  &  c.  45]  property  was  in  the  plaintiffs,  as  on  and  from  the  4th  of 
c°  29^^*  ^  ^'*'^'    December,  when  the  act  of  bankruptcy  was  committed. 

2ndly.  The  only  question  then  is,  "  Whether  the  de- 
fendants are  guilty  of  a  wrongful  conversion." 

That  the  conversion  itself  was  wrongful,  is  manifest. 

The  sheriffs  had  no  authority  to  sell  the  goods  of  the 

♦  plaintiffe ;  but  of  William  Johns  only :  they  ought  to 

have  delivered  these  goods  to  the  plaintiffs,  the  assignees. 

Upon  the  foundation  of  the  legal  right,  the  chancellor,  even 
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in  a  sununary  way,  would  have  ordered  them  to  be  delivered 
to  the  assignees. 

It  IS  admitted,  on  the  part  of  the  defendants,  that  the 
innocent  vendee  of  the  goods  so  seized  can  have  no  title 
under  the  sale,  but  is  liable  to  an  action ;  and  that  Godfrey, 
the  plaintifl^  would  have  no  title  to  the  money  arising  from 
such  sale,  but  if  he  received  it,  would  be  liable  to  an  acticm 
to  refund. 

If  the  thing  be  clearly  wrong,  the  only  question  that 
remains  is,  ^*  whether  the  defendants  are  excusable,  though 
ihe  act  of  conversion  be  wrongful.'* 

Though  the  statutes  concerning  bankrupts  rescind  all 
eontracts  and  executions,  not  completed  before  the  act  of 
bankruptcy,  and  vest  the  property  of  the  bankrupt  in  the 
sssigneeB,  by  relation,  in  order  to  an  equal  division  of  his 
estate  among  his  creditors,  yet  they  do  not  make  men  tres- 
passers or  criminal  by  relation,  who  have  innocently  received 
goods  firom  him,  or  executed  legal  process,  not  knowing  of 
an  act  of  bankruptcy :  that  was  not  necessary,  and  would 
lutTe  been  unjust* 

The  injury  complained  of  by  this  action,  for  which 
d^amgeg  are  to  be  recovered,  is  not  the  seizure,  but  the 
^^rxmgtul  conversion. 

The  assignment  was  made  upon  the  8th  of  December ; 
^^i^e  sale,  not  till  the  28th  of  December ;  the  return,  not 
t;ill  the  octave  of  Saint  Hilary,  which  is  the  20th  of 
^a,nuary. 

The  sheriff  acts  at  his  peril ;  and  is  answerable  for  any 
^icustake :  infinite  inconveniences  would  arise,  if  it  were 
^ot  so. 

At  the  time  of  the  sale  and  return,  it  was  more  notorious 
^  tiiat  these  goods  belonged  to  the  plaintifis,  than  it  could 
pxx>bably  have  been  in  the  case  of  any  third  person ;  because 
^Commissions  of  bankruptcy,  and  the  proceedings  under 
^bem,  are  public  in  the  neighbourhood,  and  indeed  all  over 
^be  kingdom. 

This  conversion  is  twenty  days  after  the  assignment. 
The  defendants  have  here  made  a  direct  false  return : 
^Viey  have  returned  '^  that  they  took  the  defendant's  goods, 
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ftc.,*"  whereas  they  were,  at  the  time  of  the  return,  noto- 
*  riously  the  goods  of  the  assignees,  when  they  were  takeo, 
They  certainly  might,  and  ought  to  have  returned,  **  mJk 
bona;"''  which  was  the  truth:  for  the  goods  taken  were, 
beyond  all  manner  of  doubt,  the  goods  of  the  assignees,  at 
the  time  when  the  sheriflb  took  them ;  and  the  bankrupt 
could  have  no  goods,  after  the  4th  of  December,  when  he 
had  committed  an  act  of  bankruptcy.  They  would  hafe 
been  justified  by  the  truth  of  the  fact,  if  they  had  made 
this  return  :  for  the  bankrupt  neither  had  nor  could  hafe 
any  goods  of  his  o^-n,  at  that  time.  It  is  arguing  in  a 
circle,  to  say  ^'  that  they  could  not  return  miBa  btma^ 
because  they  were  obliged  to  sell ;  and  they  were  obliged 
to  sell,  because  they  could  not  return  nulla  bona." 

The  seizure  is,  here,  out  of  the  case :  for  the  point  cS 
this  action  turns  upon  the  injurious  conversion. 

Therefore,  we  are  all  of  opinion  that  the  plaintiff  is 
entitled  to  recover  in  this  action. 

But  objections  have  been  made,  by  the  gentlemen  who 
have  argued  this  case  on  behalf  of  the  defendants. 

It  has  been  said  ^'  that  the  execution  is  entire ;  for  the 
debt  is  discharged  by  a  seizure  in  Ji.Jh.  That  being  entire, 
if  once  lawfully  begun,  it  must  be  completed ;  for  goods 
taken  by  a^.  fa,  shall  be  sold  by  the  representative  of  the 
sheriff." 

^^  That  they  shall  be  sold,  though  the  plaintiff  dies  ;  and 
the  money  arising  from  the  sale  shall  not  be  recovered 
back  by  the  defendant:"  which  is  the  case  of  Clerk  v. 
mthers,  1  Salk.  323 ;  2  Lord  Raym.  1072,  S.  C. ;  and  6 
Mod.  290,  S.  C. 

"  That  a  writ  of  error  is  no  supersedeas^''' 

'^  That  the  sale  by  the  sheriff  shall  not  be  avoided  against 
the  vendee,  by  a  subsequent  writ  of  error  and  reversal ;  '^ 
which  is  the  third  point  in  Matthew  Manning's  case^  in  8 
Co.  96. 

Answer.  All  this  is  true,  and  upon  the  plainest  reason, 
as  between  the  plaintiff  and  defendant,  parties  to  the  judg- 
ment, in  consequence  of  which  the  execution  issues;  but  no 
way  applicable  to  the  case  of  a  third  person. 


COOPER  V.   CHITTY.  233 — 234  * 

None  of  these  cases  authorize  the  sheriff  to  sell  the  goods 
of  a  third  person  :  and  it  is  admitted  that  the  vendee  is  not 
protected  here ;  because,  at  the  time  of  the  sale,  the  sheriff 
had  no  authority  to  sell. 

*  [He  then  went  minutely  through  the  oases ;  showing 
the  grounds  upon  which  the  determinations  proceeded,  as 
against  the  parties  to  the  judgment,  who  are  bound  by  it 
and  everything  done  in  consequence  of  it.] 

But  the  argument,  from  these  principles  to  the  present 
case,  is  this :  ^^  Here  the  taking  was  lawful ;  and,  there- 
fore, the  sheriff  was  bound  to  complete  the  execution,  by  a 
sale."  Answer.  The  premises  are  not  true  ;  and,  if  they 
were,  the  conclusion  would  not  follow. 

The  taking  was  not  lawful ;  because  they  were  then  the 
goods  of  a  third  person. 

But  if  the  taking  were  lawful,  the  sheriff  ought  not  to 
go  on  to  a  sale,  after  a  full  discovery  that  the  goods  then 
belonged  to  a  third  person. 

To  prove  the  taking  lawful,  and  that,  therefore,  the 
sheriffs  shall  not  be  liable  to  an  action,  were  cited  the  cases 
of  Ballet/  v.  Bunning^  reported  in  1  Leon.  173,  174;  1 
Siderf.  272,  and  2  Keble  32,  33 ;  Lechmere  v.  Thorowgood^ 
in  Comb.  123 ;  1  Shower,  12,  and  3  Mod.  236;  and  Cole 
V.  Davies  et  aL,  1  Lord  Raym.  724. 

The  fallacy  of  the  argument,  from  the  authority  of  these 
cases,  turns  upon  using  the  word  "  lawful,"  equivocally  in 
two  senses. 

To  support  the  act,  it  is  not  lawful :  but,  to  excuse  the 
mistake  of  the  sheriff,  through  unavoidable  ignorance,  it  is 
lawful.  Or,  in  other  words,  the  relation  introduced  by  the 
statutes  binds  the  property :  but  men,  who  act  innocently 
at  the  time,  are  not  made  criminals  by  relation;  and, 
therefore,  they  are  excusable  from  being  punishable  by 
action  or  indictment,  as  trespassers.  What  they  did  was 
innocent,  and,  in  that  sense,  lawful :  but,  as  a  ground  to 
support  a  wrongful  conversion,  by  sale  after  a  commission 
publicly  taken  out,  and  an  actual  assignment  made,  it  was 
not  lawful. 

In  the  case  of  Bailey  v.  Btamiiy^  the  goods  were  clearly 
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bound  by  the  teste.  It  is  beat  reported  in  Levinx.  The 
question  referred  by  the  special  verdict  was  upon  the 
taking,  viz.  '*  whether  the  party  was  guilty  in  the  taking :" 
and  the  court  excuse  the  bailiff  for  his  innocent  execating 
his  writ.  The  case  of  Philips  v.  Tfumqwrn^  in  8  Levinz 
192,  expressly  says  ^Hhat  this  resolution  in  the  case  of 
Bailey  v.  *  Bunning^  was  only  in  excuse  of  the  bailiff  for 
executing  the  writ." 

Siderfin  does  not  seem  to  know  what  Uie  court  was 
going  upon  :  for  the  court  tied  it  up  to  the  taking ;  whereas 
he  does  not  seem  to  distinguish  between  the  trover  and  the 
trespass.     Vide  1  Siderf.  272. 

The  case  of  Lechmere  v.  Thorowgood  is  best  reported  in 
1  Show.  1 2.  And  this  report,  which  is  the  only  dear  state 
of  it  in  any  of  the  reports,  puts  it  singly  upon  the  wnAiwg 
the  officers,  who  had  good  authority,  and  took  the  goods 
lawfully,  trespassers  by  relation. 

Comberbojcht  in  giving  the  judgment  of  the  court,  whieh  is 
the  only  sensible  part  of  his  whole  report,  (for  it  is  plain  to 
me,  that  he  did  not  understand  the  former  argument  on 
the  former  day,  which  is  the  first  part  of  his  report  of  the 
case,)  agrees  with  Shower ;  and  says  that  ^'  the  court  were 
of  opinion  that  a  construction  should  not  be  made,  to  make 
the  officer  a  trespasser  by  relation :  for  the  taking  was 
lawful  at  the  time.^  But  he  must  be  mistaken  in  the  first 
part  of  this  report :  for  Lord  Chief  Justice  HoU  could 
never  say,  '^  that  the  property  of  the  goods  is  vested  by  the 
delivery  of  the  Jieri  facias  ;  and  the  extent  for  the  King 
afterwards  comes  too  late."  No  inception  of  an  execution 
t  Giles  ▼.  <^^  ^^^  ^^^  crown  f :  this  matter  was  lately  very  fully 
^Sr'^'siB       discussed  in  the  Court  of  Exchequer  in  the  case  of  the 

KinffY,  Cotton. 

As  to  the  case  of  Colev.  Davies  etcd.^  reported  in  1  Lord 
Raym.  724,  ^^  that  no  action  will  lie  against  the  akeaaS, 
who,  after  the  bankruptcy,  seizes  and  sells  the  goods,  under 
a  ^fieri  facias  to  him  directed  ;^  which  is  there  said  to 
ruled  by  Lord  Chief  Justice  Holt  at  nisi  prius,  in 
10  Wil.  3.  TTiese  notes  were  taken  in  10  fV.  8.  when 
Raymond  was  yowng^  as  short  hints  for  his  own  use  :  but 
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are  too  incorrect  and  inaccurate,  to  be  relied  on  cu  authorities. 
The  note  states  four  general  resolutions  upon  evidence,  in 
a  trial  at  nisiprius  ;  but  does  not  state  the  ease  or  question 
to  which  the  resolutions  were  applied  (though,  by  the 
particularity  of  the  fourth  resolution,  I  conjecture  that  to 
have  been  most  immediately  adapted  to  the  case  then  in 
judgment).  The  first  resolution  is  an  obiter  reference  to 
the  determination  in  Bailey  v.  Btmning ;  and  it  might  not 
be  at  all  material  to  attend  to  the  distinction  between 
trover  *  and  trespass.  Besides,  the  case  there  put  is  of  a 
sale  by  the  sheriff,  before  the  commission ;  and  the  con- 
version might  be  as  excusable  as  the  taking,  because  he 
obeyed  the  writ :  whereas  here,  the  goods  were  not  sold 
till  after  both  commission  and  assignment.  It  is  a  loose 
note  of  what  was  said  obiter :  it  manifestly  refers  to  the 
case  of  Bailey  v.  Bunning ;  but  is  no  authority  applicaUe 
to  the  present  case. 

There  are,  in  the  course  of  trade,  numberless  acts  of 
bankruptcy  in  fact  committed^  where  no  commission  is 
ever  taken  out.  Therefore,  it  would  be  very  hard,  to 
make  the  sheriff  a  trespasser  for  taking  the  goods  of  a 
person,  who  might  privately  and  secretly  have  committed 
an  act  of  bankruptcy,  and,  perhaps,  many  years  before 
too,  and  on  which  no  commission  might  ever  afterwards 
issue,  and  which  the  sheriff  could  not  possibly  know.  But 
none  of  these  reasons  hold,  to  justify  the  making  a  false 
return,  and  selling  the  goods  after  a  commission  and  an 
assignment. 

Arguments  have  been  urged  from  inconvenience,  if  the 
sheriff  should  bo  made  liable ;  because  he  is  obliged  to 
sell. 

But  the  sheriff  may  take  an  indemnity  from  the  plaintiff, 
in  case  there  be  a  doubt  concerning  the  property  of  the 
goods.    Possibly,  this  court  might  interfere,  if  the  sheriff  |n^i^,.?*' 
was  reasonably  doubtful  about  the  property  :  at  least,  they  Act,  i  &  2 

W.  4,  c,  OOf 

would  have  given  him  time  to  make  his  return.     Or  he  •.  6.  Uaae  ▼. 

might  have  put  it  on  the  parties  concerned  in  interest,  to  Doid.  3?! ; 

litigate  their  right,  by  filing  a  bill  in  Chancery  against  ^^  I'l^tS*' 

them,  to  obliffe  tiiem  to  interplead  f.  in  order  to  ascertain  357 ;  nap  v. 

Dowl  5^-). 
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to  whom  the  property  belonged.  Or  he  might  oblige 
the  assignees  to  prove  the  act  of  bankruptcy,  and  ihe 
assignment. 

And  notwithstanding  what  has  been  urged  as  to  the 
hardships  that  sheriffis  will  be  under,  there  can  hardly  a 
case  exist,  where  there  will  be  any  hardship  upon  the 
sheriff,  where  the  taking  and  sale,  or  even  the  sale  only, 
are  subsequent  to  the  assignment.  But  in  the  present 
case,  the  sheriffi  knew  of  the  bankruptcy,  before  they  sold 
the  goods. 

There  are  much  greater  hardships  upon  other  third 
persons  concerned  in  pecuniary  transactions  with  bank- 
rupts :  which  hardships  they  are  nevertheless  left  subject 
to ;  because  it  *  was  necessary  that  they  should  be  so,  in 
order  to  secure  the  end  and  intention  of  the  acts  relating 
to  bankrupts ;  namely,  the  securing  their  effects  for  the 
equal  satisfaction  of  their  creditors. 

The  commission  and  assignment  are  both  notorious 
transactions ;  so  that  a  sheriff  cannot  well  be  hurt,  by 
being  left  liable  to  this  action :  whereas  there  would  be 
danger,  if  it  were  otherwise,  of  great  collusion  being 
practised  by  sherifib,  on  these  occasions ;  which  might  be 
encouraged  by  a  contrary  resolution.  The  seizure  here  is 
after  the  act  of  bankruptcy  committed,  and,  therefore, 
after  the  property  by  relation  is  vested  in  the  assignees : 
but  that  was  innocent,  and  excusable;  and  the  sheriff 
shall  not  be  liable  by  relation,  as  a  wrong-doer.  The  gist 
of  this  action  is  the  wrongful  conversion  by  the  sale ;  and 
false  return,  long  after  the  commission  and  assignment. 

Therefore,  per  Cur.  unanimously,  the  action  is  maintain- 
able, in  this  case,  against  the  defendants ;  and  there  most 
be  judgment  for  the  plaintiff. 

Judgment  for  ihe  Plaintifi. 


That  the  right  of  the  assignees  to  mentary  a  position,  that  it  wo^a\4 

the  bankrupt's  property  dates/?ri7w4  be  a  mere  waste  of  time  to 

facie  from  the  act  of  bankruptcy,  upon  it.     In  Sims  v.  Simpson^ 

is  so  perfectly  well  known  and  ele-  Bingh.  N.  C.  313,  Tindal^  C. 
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stated  it  to  depend  at  present  on 
6  G.  4.  cap.  16,  sec.  12,  which 
empowers  the  Lord  Chancellor,  on 
petition  against  any  trader  having 
committed  an  act  of  bankruptcy, 
to  appoint  commissioners,  who  are 
to  take  such  order  and  direction 
with  the  body  of  the  bankrupt,  as 
also  with  all  his  lands,  tenements, 
and  hereditaments,  which  he  shall 
have  in  his  own  right,  before  he 
lecame  bankrupt^  and  with  all  his 
money,    fees,    offices,     annuities, 
goods,  chattels,  wares,  merchan- 
dize, and  debts,  wheresoever  they 
may  be  found  or  known ;  and  to 
make  sale  thereof  in  the  manner 
thereinafter     mentioned.      Upon 
tliis  general  enactment  a  number 
^f  exceptions  have  been  engrafted, 
some  arising  out  of  the  express 
w^ords  of  the  statute,  others  out  of 
tb^  reasonable  and  equitable  con- 
8t;:»-iiction  thereof;  (all  of  which  are 
^^^^merated  and  discussed  in  the 
v^«^ous  treatises  on  bankruptcy;) 
**^c3  finally  by  the  very  sweeping 
«ci^ctment  of  2  Vict.  c.  29,  which 
^^^>xifirms  all  contracts^  dealings^  and 
^^^luactions  entered  into,  and  all 
^^^cutions  and  attachments  executed 
^"^  levied,  hondjide^  before  the  date 
*i^cj  issuing  of   the  Jiaty  without 
^o-tice  of  a  prior  act  of  bankruptcy, 
^lus  enactment,  which  has  taken 
place  since  the  Ist  Edition  of  this 
^ork  was  published,  has  rendered 
tile  subject  of  this  note  of  much 
less  importance  than  it  formerly 
^as.    Still  it  is  proper  to  bear  in 
mind  the  state  of  things  before  the 
^^  both  in  order  to  understand 


rightly  the  effect  of  its  provisions, 
and  to  apply  the  law  in  those  cases 
to  which  the  statute  is  inappli- 
cable. 

Cooper  V.  Chitty  became  cele- 
brated on  account  of  the  frequent 
discussions  which   occurred  upon 
the  question,  whether  the  liability 
of  the  sheriif  in  such  cases  was  not 
to  be  confined  to  acts  done  by  him 
with  notice  of  the  bankruptcy,  for 
it  had  been  decided  that  trespass 
would   not   lie   against    him    for 
taking  the  bankrupt*s    goods  in 
execution,  after  an  act  of  bank- 
ruptcy, but  without  notice  thereof, 
and  selling  them  after  commission 
and  notice.    Smith  v.  MiUes^  1  T. 
R.  475  ;    Letchmere  v.   Thorouffh-- 
goody  1  Show.  12  ;  and  one  of  the 
reasons  given  in  those  cases,  viz.^ 
that  officers  and  ministers  of  jus- 
tice were  not  to   be   made  tres- 
passers by  relation,  was  said   to 
apply  to  actions  of  trover  brought 
against  them,  as  well  as  actions  of 
trespass,    though     certainly    the 
judgment  in  Smith  v.  Milles  will, 
to  any  person  who  *  will  look  nar- 
rowly at  it,  appear  to  be  unfavour- 
able to  such  an  extension  of  the 
principle  therein  established;  for 
the  court  there   appear  to  have 
thought  that  the  exemption  from 
actions  of  trespass  was  not  con- 
fined to  sheriffs  and  ministers  of 
justice  only,  but  was  common  to 
them  with  the  king's  other  sub- 
jects.     "  There   is  no  instance," 
says  Ashursty  J.,  delivering  judg- 
ment, '^  that  I  know  of,  where  a 
man,  who  has  a  new  right  given 
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him,  which,  for  reasons  of  policy, 
is  so  far  made  to  relate  back  as  to 
avoid  all  mesne  encimibrances, 
shall  be  taken  to  have  such  a  pos- 
session as  to  entitle  him  to  bring 
trespass  for  an  act  done  before 
such  right  was  given  to  him.**^  So 
that  the  court  appears  to  have 
conceived  the  distinction  to  be 
rather  between  the  action  of  tres- 
pass and  that  of  trover,  than  be- 
tween ministers  of  justice  and 
private  persons.  Indeed,  the 
judgment  proceeds :  ^'  But  at  all 
events  the  rule  will  hold  with 
respect  to  officers  and  ministers  of 
justice;"  and  upon  this  some 
stress  was  laid  in  Balme  v.  Hutton, 
as  also  on  a  dictum  of  Butter^  J., 
in  Femon  v.  Hankey,  2  T.  R.  122, 
expressed  however  in  very  general 
words.  At  last,  in  Potter  v. 
Starkie,  4  M.  &  S.  260,  it  was  de- 
cided that  the  sheriff  would  be 
liable  in  trover,  though  he  seized, 
sold,  and  paid  over  the  money 
before  any  commission  issued,  and 
before  any  notice  ;  and  the  court 
said  this  necessarily  followed  from 
Cooper  V.  CTiitty,  for  it  was  an 
unlawful  interference  with  an- 
other's goods.  In  Wyattw.  Blades^ 
8  Camp.  396,  Lord  Ellenborough 
held  the  sheriff,  who  had  seized 
and  removed  the  goods,  after  an 
act  of  bankruptcy,  liable,  though, 
on  receiving  notice  from  the  as- 
signees not  to  sell,  he  forbore  to 
do  so.  It  was  remarked  on  these 
two  cases,  in  Balme  v.  Hutton^ 
that  the  question,  whether  an 
officer  of  justice  be  entitled  to  any 


peculiar  exemption,  seems  hardly, 
if  at  all,  to  have  bemi  raised  in 
them.  The  law  now  appears  to 
have  been  considered  settled,  for 
in  Lazarus  v.  Waithman^  5  B.  M. 
313,  Potter  v.  Starkie  was  reoog^ 
nised ;  in  that  case  the  seizure 
and  sale  were  both  subsequent  to 
the  act  of  bankruptcy  and  prior 
to  the  commission :  it  is,  however, 
remarked  in  Balme  v.  Hutton^  that 
the  report  of  Lazarus  v.  fVaiihman 
is  silent  on  the  points,  whether  the 
sheriff  had  notice  of  the  act  of 
bankruptcy,  and  whether  he  was 
indemnified  (for  it  is  proper  to 
observe,  that,  throughout  the 
whole  controversy,  it  has  been  ad- 
mitted, and  indeed  was  expressly 
held  in  Balme  v.  Hutton^  that  if 
the  sheriff  be  indenmified,  he 
stands  on  the  same  ground  as  the 
execution  creditor  who  indemnified 
him ;  and,  in  that  case,  is  unques- 
tionably liable).  It  was  farther 
remarked  on  Lazarus  v.  Waithr 
matiy  that  none  of  the  cases  prior 
to  Cooper  v.  Chitty  were  noticed  in 
it,  and  that  the  distinction  in 
favour  of  the  sheriff  wasnot  ponited 
out.  In  Price  v.  Heb/ar^  4  Bingfa. 
597,  the  seizure  and  sale  both  took 
place  before  notice  to  the  sheriff 
of  any  act  of  bankruptcy ;  this 
case  was  followed  and  recognised 
by  Carlisle  v.  Garland,  7  Bingh. 
298,  and  Dillon  v.  Langley,  2  B. 
&  Adol.  131 ;  and  the  point  was 
considered  settled  against  the 
sheriff,  until,  in  Michaelmas  Term, 
1831,  the  famous  case  of  Babnex,  . 
Mutton,  2  Tyrwh.  17 ;  2  C.  &  J.    J 
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20,  oecorred  in  the  Court  of  Ex- 
ohequer.    That  was  an  action  of 
trover  for  machinery,  brought  by 
the  assignees  of  Bankarfc  and  Ben- 
son,   against    Mr.    Hutton,    the 
sheriff  of  Yorkshu-e,  Jewison,  the 
chief,   and  Ingham,   the  deputy, 
bailiff,  of  the  Honor  of  Pontefractf 
and   the  Messrs.  Wood,  creditors 
of  JBaniart  and   Benson^  and  to 
whom  they  had  given  a  warrant 
of  attorney,  which  was  duly  filed, 
auid   judgment     signed     thereon, 
tapon  the  14th  November,  1825; 
tlie  Slst  of  December,  in  which 
Bankart  and  Benson  com- 
Knitted  an  act  of  bankruptcy.     On 
25th  of  January,  1826,  Ing- 
as  Jewison's  deputy,  seized 
blie  property  in  question,  by  virtue 
zk£  a  warrant  directed  to  Ingham 
d  Jewison,  founded  on  a  Ji.  feu 
Iiich  had  issued  upon  the  last- 
entioned    judgment,    and    was 
3.mrecied  to  the  sheriff,  Mr.  Hutton. 
the  same  day,  the  property 
sold  by  Ingham  to  a  clerk  of 
Wood,  who   executed  a 
t>ond  of  indemnity  to  Ingham.   On 
e  2lst  of  February,  a  commis- 
on  issued  against  Bankart  and 
nson,  under  which  the  plaintiff 
l>^>came  assignees.     Neither   Mr. 
utton,  Jewison,  nor  Ingham  had 
J  notice  of  the  bankruptcy,  be- 

the  return  of  the^.^. 
At  the  trial  a  general  verdict 
found  *  for  Mr.  Hutton,  and 
s^S^ainst  Messrs.  Wood,  and  a  spe- 
cial verdict,  containing  the  above 
^Acta,  as  to  the  liability  of  Jeioison 
and  Ingham, 


The  case  was  ably  argued  before 
the  Court  of  Exchequer,  and  the 
court,  after  consideration,  de- 
livered one  of  the  most  elaborate 
judgments  on  record. 

They  held,  1st,  that  Ingham 
having  been  indemnified  by  Messrs. 
Wood,  stood  on  the  same  footing 
with  them,  and  was  clearly  liable. 

2nd.  That  the  liability  of  Jewi- 
son was  not  altered  by  his  having 
taken  the  usual  indemnity  from 
his  bailiff  Ingham  against  aU 
Ingham'*s  acts  as  deputy. 

3rd.  They  proceeded  to  consi- 
der the  main  question,  viz,^  whe- 
ther Jewison  was  liable  for  having 
seized  and  sold  after  the  bank- 
ruptcy, but  without  notice  thereof. 
In  order  to  determine  this,  they 
proceeded  to  a  minute  examination 
of  Cooper  v.  Chitty,  and  the  autho- 
rities previous  and  subsequent  to 
it,  and  arrived  at  the  conclusion, 
that  the  defendant  Jewison  was 
exempted  from  liability  by  his 
official  character,  upon  the  ground 
thai  Bailey  v.  Bunning^  1  Lev.  173 ; 
Letchmere  v.  Thoroughgood^  3  Mod. 
236;  1  Shower,  12 ;  Comb.  128; 
and  Cole  v.  Daviesj  L.  Raym.  724, 
had  established  a  distinction  be- 
tween the  case  of  the  sheriff  and  that 
of  an  execution  creditor ;  that  this 
distinction  was  supported,  not  im- 
pugned, by  Cooper  v.  Chitty  ;  that 
it  was  mentioned  with  approbation 
in  several  cases,  which  will  be  found 
cited  and  commented  upon  in  the 
judgment;  and  that  it  was  en- 
tirely overlooked  in  Potter  v. 
Starkie^  and  the  subsequent  cases 
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which  have  been  above  enume- 
rated. Judgment  therefore  was 
given  for  Jewison^  and  against 
Ingham. 

This  judgment  was  carried  by 
writ  of  error  to  the  Exchequer 
Chamber,  see  report,  9  Bingh.  471 ; 
where  it  was  reversed  by  Tindal^ 
C.  J.,  Parky  Littledale^  Bosanquet^ 
Taunton^  and  Patteson,  J.  J.,  con- 
trary to  the  opinion  of  Gaselee^  J. 
Lord  Tenterden^  who  had  died 
pending  the  argument,  was  stated 
by  Tindaly  C.  J.,  to  have  been  of 
opinion  with  the  majority.  In 
the  mean  while,  a  writ  of  error  had 
been  brought  on  the  judgment  of 
the  Court  of  Common  Pleas,  in 
Carlile  v.  Garland;  the  judgment 
of  the  Court  of  Error  is  reported 
in  3  Tyrwh.  705  ;  10  Bingh.  452  ; 
it  was  subsequent  to  that  in  Balme 
v.  Hutton^  and  the  judges  were 
equally  divided  upon  the  main 
point,  that,  viz.^  discussed  m  Balme 
V.  Hutton;  Littledale^  Parke,  and 
Taunton,  J.  J.,  and  Gumey^  B., 
being  of  opinion  that  the  judgment 
of  the  court  below  ought  to  be 
affirmed;  and  Denman^  C.  J.,  Bay- 
ley,  Vauffhan,  and  Bolland,  Barons, 
being  of  opinion  that  it  ought 
to  be  reversed  except  as  to  5/.,  to 
which  all  the  judges  agreed  that 
the  plaintiffs  were  entitled,  there 
being  no  doubt  that  there  had 
been  a  conversion  of  their  goods  to 
that  amount.  A  writ  of  error 
upon  this  judgment  was  afterwards 
brought  in  the  House  of  Lords, 
where  judgment  was  given  in 
accordance  with  the   decision  of 


the  Exchequer  Chamber  in  Balme 
v.  Hutton ;  Garland  v.  Carlile^  3 
Mee.  &  W.,  152,  S.  C,  4  Bingh, 
N.  C.  7. 

In  Groves  v.  Cowham,  10  Bingh. 
5,  a  point  was  determined  on  the 
construction  of  the  insolvent  act, 
similar  to  that  decided  on  the  con- 
struction of  the  bankrupt  act,  in 
Cooper  Y,  Chitty,  On  the  10th  of 
June,  judgment  was  signed  on  his 
cognovit  against  one  Bowler,  who, 
on  the  19th  of  the  same  month, 
petitioned  the  Insolvent  Debtors^ 
Court  for  his  discharge ;  upon  the 
20th,  the  sheriff  seized  his  goods 
under  tiji.fa.,  issued  on  the  above 
judgment;  on  the  23rd,  Bowler 
assigned  all  his  effects  to  the  pro- 
visional assignee,  notice  whereof 
was  forthwith  communicated  to 
the  sheriff,  who  was  requested  not 
to  sell,  which  he  however  did,  and 
paid  over  the  proceeds.  The 
court  held  that  he  was  liable  in 
trover,  in  consequence  of  the 
thirty-fourth  section  of  7  G.  4.  c. 
57 ;  which  enacts,  that,  "  in  all 
cases  where  any  prisoner,  who 
shall  petition  the  court  for  relief 
under  that  act,  shall  have  executed 
any  warrant  of  attorney,  &a  to 
confess  judgment,  or  shall  have 
given  any  cognovit  actionem^  whe- 
ther for  a  valuable  consideration 
or  otherwise,  no  person  shall,  after 
the  commencement  of  the  imprison- 
ment of  such  prisoner,  avail  himself, 
or  herself,  of  any  execution  issued, 
or  to  be  issued,  upon  such  warrant  of 
attorney,  or  cognovit  actionem^  either 
by  seizure  and  sale  of  the  property 
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of  such  prisoner^  or  any  part  thereof ^ 
or  by  sale  of  such  property  theretofore 
seized^  or  any  part  thereof;  but  that 
any  person  or  persons,  to  whom 
any  sum  or  sums  shall  be  due  m 
respect  of  any  such  warrant  of  at- 
torney or  cojTnovtV  actionem^  shall  and 
*  may  be  a  creditor,  or  creditors, 
for  the  same  under  that  act.**^  The 
court  held  that  the  words  marked 
in  italics,  effected  a  statutory  su- 
persedeas of  the  execution ;  that 
the  case  was,  therefore,  governed 
by  Cooper  v.  Chitty^  and  that  trover 
was  maintainable  against  the 
sheriff. 

The  assignees,  however,  in  cases 
of  this  description,  are  not  bound 
to  sue  the  sheriff  in  trover,  they 
may  waive  the  tort,  and  bring 
money  had  and  received  for  the 
proceeds  of  the  goods.  Kitchen  v. 
Campbell,  3  Wib.  304.  Young  v. 
Marshall,  8  Bing.  4f3.  Clarke  v. 
Gilbert,  2  Bing.  N.  C.  343. 

The  danger  of  the  sheriff's 
position  is  now,  however,  greatly 
lessened ;  for  by  st.  1  &  2  Will.  4. 
cap.  58,  conunonly  called  the  In- 
terpleader Act,  on  any  claim  being 
made  by  assignees  of  bankrupts 
or  others,  to  any  goods  or  chattek 
taken,  or  intended  to  be  taken,  in 
execution,  or  to  the  proceeds  and 
value  thereof ;  the  sheriff  or  officer 
may  apply  to  the  court  from  which 


the  process  issued,  which  may 
thereupon  exercise  for  his  protec- 
tion, and  for  the  adjustment  of 
such  claims,  the  powers  and  autho- 
rities thereinbefore  contained  in 
that  statute,  and  the  costs  of  all 
such  proceedings  shall  be  in  the 
discretion  of  the  court.  The 
powers  and  authorities  alluded  to 
are  given  by  the  previous  sections 
of  the  act,  and  enable  the  court  to 
call  the  parties  before  them  by 
rule,  to  hear  and  adjudicate  upon 
their  claims,  and,  if  necessary,  to 
order  them  to  try  an  action,  or 
one  or  more  feigned  issues,  for  the 
determination  thereof.  But,  in 
order  that  the  sheriff  may  avail 
himself  of  this  act,  he  must  be  per- 
fectly without  interest ;  Dudden  v. 
Long,  1  Bing.  N.  C.  300 ;  Ostler  v. 
Bower,  4  Dowl.  259  ;  nor  must  he 
collude  with  either  party ;  Braine 
v.  Hunt,  4  Tyrwh.  244 ;  Cook  v. 
Aaen,  3  Tyrwh.  586;  and  the 
court  will  not  receive  his  applica- 
tion merely  quia  timet,  a  claim 
must  actually  have  been  made 
upon  him.  Bentley  v.  Hook,  4 
Tyrwh.  230.  Isaac  v.  Spilsbury, 
10  Bingh.  3.  The  powers  given 
by  this  Act  for  the  relief  of 
sheriffs  may  now  be  exercised  by 
a  judge  sitting  at  chambers.  St. 
1  &  2  Vic.  c.  45,  sec.  2. 
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EASTER—^^i  G.  2.  B.  R. 

[rSPORTBD   1   BUMU    316.] 

Several  matters  may  be  put  in  issue  by  a  single  traverse,  fro- 
vided  they  constitute  but  one  defence. 

The  traverse  of  a  material  allegation  is  properly  concluded  to 
the  country. 

The  defendant  will  not  be  allowed  to  withdraw  his  demurrer  to 
the  replication  and  amend,  after  the  court  have  given  judg^ 
ment  against  him  on  the  demurrer^  and  after  other  issues 
have  been  tried,  and  contingent  damages  assessed  on  them. 

This  was  an  action  of  trespass.  The  declaration  con- 
tained a  great  number  of  counts  ;  amongst  the  rest,  one  in 
trespass  for  breaking  and  entering  the  plaintiff's  close; 
and  depasturing  it  with,  &c. ;  and  for  breaking  and  enter- 
ing his  free- warren ;  a  2nd  count,  to  the  like  effect ;  (but 
in  different  years ;)  so  a  3rd,  4th,  .5th,  and  6th  ;  and  six 
more,  for  breaking  and  entering  another  close  called 
Sands'*s  Piece ;  a  13th  for  taking  and  carrying  away  the 
plaintiff ''s  trees ;  and  a  fourteenth  for  taking  and  carrying 
away  his  goods  and  chattels. 

The  defendant  had  leave  to  plead  several  pleas ;  and 
accordingly  he  pleaded :  1st,  The  general  issue,  to  the 
whole.  2nd  plea,  (by  leave,  ut  supra^)  That  as  to  the  close 
called  the  rabbet-walks,  "  that  it  is  one  rood  of  land,  parcel 
of  a  common-field ;  and  that  Mr.  Finch,  in  right  of  his 
prebendal  estate,  and  all,  &c.,  have  right  of  common,  &c., 
in  certain  fields,  called  Middle  Fields,  whereof  the  rabbet- 
walks  are  parcel  :*"  which  right  he  derives  to  himself ;  and 
so  justifies  under  it.     The  like  plea  to  the  other  five  next 
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eotmts.  He  pleads,  as  to  the  six  counts  relating  to  Sands'*s 
piece,  the  general  *  issue.  To  the  13th  count,  he  pleads 
-tenancy  of  another  dose,  under  the  plaintiff;  and  justifies 
under  a  license,  and  avers  that  it  was  used  for  gates,  &o. 
j%jiother  plea  was  a  right  of  common,  &c.  &c. 

The  plaintiff,  in  his  replication  to  the  2nd  plea  to  the  1st 

oount,  traverses  the  right  of  common  :  and  in  his  replication 

the  like  pleas,  as  to  the  other  five  counts,  traverses  the 

.bbei-walks  being  parcel  of  the  Middle  Fields.     In  his 

replication  to  the  last-mentioned  plea,  he  traverses  the  right 

common.    All  these  issues  were  found  for  the  defendant. 

the  plea  to  the  5th  count,  the  replication  traverses, 

^^  that  the  cattle  were  the  defendant's  own  cattle ;  and  that 

'tJiey  were  levant  et  couchant  upon  the  premises,  and  common- 

^^l>]e  cattle.^     To  this  there  is  a  special  demurrer  for  cause, 

^^^ji!.y  "  that  the  replication  is  multifarious,  and  that  several 

^x^&tters,  specifying  them,  are  put  in  issue ;  whereas  only 

^^i^e  single  matter  ought  to  be  sof')  and  joinder  in  de- 

To  the  plea  to  the  13th  count,  the  replication 

.Teraes  the  license ;  (after  protesting  '^  that  the  tree  was 

used  for  gates,  &c.,  as  is  alleged  by  the  defendant's 

^)     And  to  this  replication  also,  the  defendant  demurs 

,  and  shows  for  cause,  ^'  that  it  concludes  to  the 

^^ountry,  whereas  it  ought  to  conclude  with  an  averment.*' 

Serjeant  Poole,  for  the  defendant,  complained  of  the 

'^^^^rdship  the  plaintiff  put  upon  the  defendant  in  the  5th 

^^ount,  by  enforcing  the  defendant  to  prove  the  cattle  to  be 

'^^^is  own  cattle,  and  commonable  cattle,  and  levant  and 

^^^^^^tchant  upon  the  land ;  which  hardship  had  obliged  him 

''^^>  demur. 

^       lie  argued,  that  some  one  fact  only  ought  to  be  put  in 
^-^8ue ;  not  several. 

Be  cited  Co.  Lit.  126.  a.     It  must  be  one  single  certain 

^^^^ierisl  point.    And  so  also  8  Rep.  67.  b.     Crogate's  case, 

le  last  resolution,  lays  down  the  rule  accordingly,  '^  that 

issue  ought  to  be  full  and  single.'' 

Now  here  are  three  distinct  facts  put  in  issue,  by  this 

L        ^^plication :  any  one  of  which  was  sufficient. 

\  For  if  the  cattle  were  not  his  own,  or  were  not  levant  and 
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couduxntj  they  were  not  commonable  cattle.    The  plaintiff 
might  as  well  have  put  twenty  facts  in  laBue. 

This  therefore  is,  at  least,  a  fault  in  form :  and  we  have 
demurred  specially,  and  shown  this  for  cause ;  that  the  * 
replication  is  multifarious,  and  that  several  matters  are  put 
in  issue  (specifying  them)  ;  whereas  only  one  single  matter 
ought  to  be  so.^ 

As  to  the  license : — The  replication,  protesting  that  the 
tree  was  not  used  for  gates,  &c.,  traverses  the  lioenfle. 
To  this  replication,  we  have  demurred,  out  of  necesBity : 
for  though  we  really  have  a  license,  yet  the  person  who 
gave  it  to  us  (the  plaintiff's  steward)  has  denied  it ;  and, 
we  apprehend,  would  do  so  again,  on  oath.  Therefore,  we 
have  demurred  specially,  and  shown  for  cause  *^That 
the  replication  concludes  to  the  country,  whereas  it  ought 
to  conclude  with  an  averment.^ 

Now,  they  ought  to  have  traversed  the  license  specially, 
and  to  have  concluded  with  an  averment.  CroffoU^s  casej 
3rd  resolution,  fo.  67,  a.  b.,  shows  that  this  license  ought  to 
have  been  specially  traversed,  and  concluded  with  an  aver- 
ment. And  Rast.  660.  b.  bis,  661,  630,  651,  and  1 
Brown,  353,  and  Thompson's  Entr.  366,  and  many  other 
precedents  are  so. 

Indeed,  where  the  whole  of  the  plea  is  traversed,  the 
conclusion  may  be  to  the  country.  But  this  is  not  a 
traverse  of  the  whole.  So  that  this  is  a  departure,  by  Mr. 
Robinson,  from  the  common  form  of  pleading. 

Mr.  Yates  cotitra^  for  the  plaintiff. 

One  part  of  the  duplicity,  viz.y  the  cattle  not  being  com- 
monable, is  not  pointed  out  by  the  special  demurrer. 

However,  this  traverse  is  not  double :  though  I  agree 
that  it  numerically  contains  several  matters;  all  which 
together  make  up  the  defendant's  plea,  and  make  one 
entire  defence.  And  it  is  within  the  reason  of  Crogattfs 
case,  8  Co.  67. 

Whereas  duplicity  is,  where  distinct  matters,  not  being  part 
of  one  entire  defence ^  are  put  in  issue.  For  there  are  cases 
where  several  matters  may  be  put  in  one  traverse  :  as,  for 
instance,  a  custom  consisting  of  several  parts. 
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Now,  all  these  parts  here  traversed  make  one  entire 
defence.  For  the  cattle  must  be  commonable,  levani  and 
coucAon/,  and  his  own :  or  else  it  is  no  sufficient  defence. 
To  prove  which  he  cited  1  Ro.  Abr.  398.  Letter  G. 
pi.  2,  3.  Letters  H  and  I  throughout.  1  Saund.  227, 
the  case  of  Stenmll  v.  Hogff :  and  2  Show.  328,  the  case  of 
Mcmneton  v.  Trevilicm^  in  point. 

*  As  to  the  license,  the  cause  of  demurrer  shown  is,  ^^  that 
he  ought  to  have  maintained  his  declaration ;  and  that  he 
ought  to  have  concluded  with  a  traverse  and  averment.^ 

But  precedents  are  both  ways.  2  Brown^s  Entr.  283, 
concludes  as  the  present  does.  And  whoever  has  seen  the 
whole  of  this  record  will  not  think  that  either  of  the  parties 
has  concluded  too  hastily.  He  cited  the  case  of  Clark  v. 
Glass,  Tr.  28, 29  G.  2,  B.  R.,  to  prove  that  where  the  whole 
contents  of  the  plea  are  denied,  the  conclusion  must  be  to 
the  country  :  but  where  only  a  particular  fact  is  denied, 
the  conclusion  must  be  with  an  averment.  He  also  cited 
2  Lutw.  1399.  1401,  the  case  of  Hustier  v.  Raines, 
Serjeant  Poole,  in  reply. 

1st.  As  to  the  two  matters  making  but  one  entire 
defence : — ^yet  being  variety  of  facts,  they  ought  not  both 
to  be  put  in  issue.     Crogate's  case,  8  Co.  67. 

And  the  common  method  is,  to  traverse,  '^  that  the  said 
cattle  were  levant  and  couchant.^ 

As  to  the  case  otMarmeton  v.  Trevilian^  I  agree  that  the 
cattle  ought  to  be  levant  and  amchant.  My  demurrer  here 
is  in  point  of  form  ;  and  is  special. 

2ndly.  I  do  not  know  but  the  party  may  go  to  issue  in 
some  cases :  but  I  say  this  is  not  the  conunon  form. 

The  case  of  Hustler  v.  Raines,  2  Lutw.  1399,  1401, 
proves  nothing  against  me. 

Lord  Mansfield  held  both  these  demurrers  to  be  frivolous. 
The  substantial  rules  of  pleading  are  founded  in  strong 
sense,  and  in  the  soundest  and  closest  logic ;  *  and  so 
appear,  when  well  understood  and  explained  :  though,  by 
being  misunderstood  and  misapplied,  they  are  often  made 
use  of  as  instruments  of  chicane. 

As  to  the  present  case.     It  is  true,  you  must  take  issue 


mnaixmi^wmm:  lacic  is  hoc  ■nbhbij  that  thk  single 

Hcfe.  the  pant 
dkiBthe  flin^ 
■■rt  bebothhiB 
;  vliidi  are  two 
being  entitled  to 
uhl:.  jmi.  mtcl  ie  'sngn.  ifteafiifrfT 


Si^  as  '31  ^as  Ti?mMf  Tlu  ioaaae  ia  the  pcHnt  in 
■niPiciiin.  JLiiL  -jam  painc  3l  'piiniiMj  ^whether  the 
liiziaaE-aaaiivoi^  **iriBaE»^»pffin£iBBBe:  thewfaoietnma 
apon.  issm  itK^^exuar  jEnpnacanL.     I^fccd,  it  may  be  a 


'Ciffi*r4mi  aiie.  wbuso:  :att  miutt  <t£  At  flea  ia  not  denied ; 
viizc  'imy  joniK  jactt  of  fiL.    Btas  fibas  m  noa  dia  riar 

Mr.  ynfei  aaa  am&t  eqc^  ami  FBHaaaUr  and  intdligible 
•fiffioetauna:  ami  tut  Saa  aiaeii  aa  gyraaa  aathmtj. 

lEr.  J^BCactt  CliinraiB  MmmEmL 

LiC  A^  »  CnwteV  <flsaR.  Tk  m  |fti  iliw  *^  dlr  ugwriA 
mil  pymr'jk  jomz  3b£  €aaaLr  wSk  Jol  in  aD  caaea  where 
masziir  -sc  ^mas.  aaii  iicaur  samiBi  ^  doi  kind,  are  not  in- 
dmiiffi  31  ^K  *  j&w;  iid  fsnuc  r^  and  if  Ton  admit  them, 
wisa.  may  vhat  fusaai  ~  D^  aqfarsii  jaic  prvfHi  witjtkt  residuo 
maae  r  ^rx^HSsn*^  itts&s  rasimft.  Bte  the  rak  in  Onogate's 
ccK  •^i^iifa  sicG  ;i&«t  izlk  ^side.  For  kare  the  qaeedon  ia  one 
jfngt*  f  ri'^ticSrjx.  9tr:«  lAf  aKiasaiv  «f  the  common  :  and 
zstz  imAscr^i  :c  ^^  ^^mimML  ia  the  teianer  and  eonchancjr 
> joiix  irhri  lie  croc^ETpr- 

Skisofr.  137.  as  a  Ba?c»  s^iastbie-  ivfiort  of  the  case  of 
M:iZJ>m  r.  Trm^Itru  zbuM.  t  Shk>ar.  32S.  And  there,  the 
k^^iaiey  and  eiMaiciiazEify.  40^i>?!:her  with  the  [Moperty,  were 
eReeni'id  to  be  the  loea^ci^  of  the  eommon ;  and  not  the 
kraarr  and  cooehacKx  oqIt. 

S>  ihat  Dni^diic^  mor«  k  heiv  traTvned  than  the  measure 
of  the  eommon.     The  ease  k  in  foint. 

Beades*  I  think  it  k  within  O^^nifr V  oojr. 

Aa  to  the  Boen^e.     It  k  risht«  and  aToida  the  prolixity 
of  pkatiing.     The  old  waj^  inde^  was  otherwise :  but  it 
2  T.  2.  A^.      k  akered  of  bee. 

And  he  cited  a  case  (of  an  ah^mate  way  of  traTaramg  a 
eormpt  agreement),  which  waa  in  M.  5  0. 1.  B.  R.  Fen 
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T.  Alston^  where  it  was  holden,  "  that  the  plaintiff  has  a 

liberty  either  to  reply  that  the  bond  was  given  upon  another 

^MKX>unt,^  and  to  traverse  the  corrupt  agreement  with  an 

^Mbsque  hoc  ;  or  to  deny  the  corrupt  agreement  directly,  and 

^^onclude  to  the  country.     And  the  case  of  Baynliam  v. 

Jifaiihewsj  2  Strange,  71,  goes  upon  the  very  same  founda- 

-A^on  ;  and  mentions  the  same  alternative. 

Mr.  Justice  Faster.  I  am  of  the  same  opinion. 
Mr.  Norton^  who  was  also  of  counsel  for  the  defendant, 
the  cdurt  not  to  give  judgment  yet ;  but  to  give 
lem  an  opportunity  to  move  for  leave  to  withdraw  their 
^murrers,  and  amend :  which  the  court  agreed  to.  And 
a  few  days  afterwards,  Mr.  Norton  moved  for  leave  to 
ithdraw  *  the  two  demurrers,  and  plead  to  issue ;  (upon 
.yment  of  costs :)  and  a  rule  was  thereupon  granted  to 
lOW  cause. 
And  now  Mr.  Yates  showed  cause,  for  the  plaintiff,  against 
defendant's  being  at  liberty  to  withdraw  the  two 
d^^murrers,  and  plead  to  issue.  And  he  cited  6  Mod.  102, 
ti:^.^  case  of  Cross  v.  BUson  ;  6  Mod.  1,  the  case  of  Stable  v. 
E^^^^nfdan;  1  Lord  Raym.  668,  the  case  of  Fox  v.  Wilbraham; 
aiK^^  2  Strange,  1002,  the  Bank  of  England  v.  Morrice. 

Serjeant  Poole  and  Mr.  Norton  contra^  for  the  defendant. 
The  merits  have  not  been  tried  upon  these  demurrers. 
^^^«  move  this  at  common  law;  not  under  any  statute  :  and 
*^fc^^3  court  are  not  bound  down  by  any  certain  rules.  And 
tfc^^y  cited  2  Saund.  402  ;  Rex  v.  Ellames,  2  Strange  976, 
^^^chess  of  Marlborough  v.  Widtnore,  Hil.  4  G.  2,  B.  R., 
"^^  case  of  Cope  v  Marshall^  Tr.  28  G.  2,  B.  R. ;  vide  ante^ 
2Ss,  S.  C. 

•a^he  case  of  Giddins  v.  Giddtns,  Tr.  29,  30  G.  2,  B.  R., 
^^^•^  even  after  the  court  had  given  their  opinion. 

^^nd  here  is  a  declaration  of  twenty  counts,  manifestly 
"^'^^nded  to  catch  the  defendant,  and  to  save  costs. 

^f  our  motion  is  granted,  the  contingent  damages  assessed 
^"^ll  be  out  of  the  case,  and  will  be  as  none  at  all. 

Xlford  Mansfield,  It  is  admitted  to  have  been  done,  after 
^  ^^^^murrer  and  argument :  but  this  is  after  a  trial ;  and 
^tliout  any  favourable  circumstances. 
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Now,  as  no  oase  of  such  an  amendment  after  a  trial  is 
cited,  I  take  it  for  granted  that  none  exists. 

These  are  frivolous  demurrers :  and  the  only  view  of  this 
motion  is  to  get  rid  of  the  costs.  But  the  plaintiff  would 
have  had  his  costs,  if  the  defendant  had  done  right  at  firstf 
and  joined  issue  upon  these  facts,  if  they  had  been  found 
against  him. 

So  that  here  is  neither  precedent  nor  reason  for  allowing 
this  motion. 

Mr.  Justice  Denisan  concurred. 

Where  the  demurrer  is  firBt  argued,  before  «»y  tml  of 
the  issues,  the  court  will  give  leave  to  amend :  as  in  the 
case  of  Giddins  v.  Giddins.  But  this  is  an  attempt  to 
amend  an  issue  at  law,  after  a  verdict  has  been  found  on 
the  issues  upon  facts,  and  contingent  damages  found  upon 
the  demurrers;  of  which  there  never  was  an  instance.  And 
we  do  not  know  where  it  would  end ;  nor  do  I  well  know 
how  the  cause  could  be  again  carried  down  to  trial. 

*  If  this  had  at  first  gone  down  to  issue,  and  had  been 
found  against  the  defendant,  it  would  have  carried  costs. 

The  court  cannot  help  seeing  that  this  is  upon  record : 
here  are  verdicts  and  contingent  damages  found.  Therefore, 
we  cannot  help  this :  I  wish  we  could ;  because  the  merits 
seem  to  be  with  the  defendant. 

The  cases  of  amendment  cited  are  where  the  whole  is 
supposed  to  be  in  paper ;  or  else  the  court  could  not  have 
done  it.  We  have  no  authority  to  do  this,  after  it  is  pliunly 
upon  record. 

Mr.  Justice  Foster  concurred. 

Per  cut'  unanimously  judgment  for  the 

upon  the  demurrer. 


The  decision  of  the  court  upon 
the  former  of  the  two  points  in- 
volved in  this  demurrer  was  ap- 
proved of  in  O'Brien  v.  Saxon^  2 
B.  &  C.  908.  The  declaration  there 
was  for  maliciously,  and  without 
reasonable  or  probable  cause,  suing 


out  a  commission  of  bankruptcy 
against  the  plaintiff.  P&o,  that 
the  plaintiff,  before  the  suing  out 
of  the  commission,  being  a  trader, 
and  indebted  to  the  defendant 
in  100/.,  became  bankrupt,  where- 
upon the  defendant  sued  out  the 
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commission.     Replication^  De  in- 
jurid.     The  defendant  demurred, 
and  assigned  for  cause  that  the 
plaintiff  had  attempted  to  put  in 
issue  three  distinct  things,   riz., 
the  trading,  the  petitioning  cre- 
ditors^ debt,  and  the  bankruptcy. 
But  the  court  held  it  good,  for 
"  the  three  facts    connected   to- 
gether constitute  but  one  entire 
proposition,  and,   therefore,    the 
replication  is  good/^    So  it  was 
held    in    Webb    v.    Weatherby^    1 
Bing.  N.  C.  502,   that  payment 
in    satisfaction    and    acceptance 
in  satisfaction  may  both  be  put 
in  issue  by  the  same  replication. 
But    though    several    facts    may 
often  be  traversed  cumulatively, 
where   they  constitute    together 
one  ground  of  action  or  defence, 
yet  care  must  be  taken  to  tra- 
verse them  not  copulatively,  but 
in  the  disjunctive,  whenever  proof 
of  all  of  them  is  not  absolutely 
incumbent  on  the  opposite  party. 
Goram    v.     Sweeting^     2     Wms. 
Saund.  207 ;  Moore  v.  Boulcott^  1 
Bing.  N.  C.  323  ;   Stubbs  v.  Lain- 
son^  5  Dowl.  162.    And  the  rule 
that  several  facts  constituting  one 
single    point    may   be    traversed 
cumulatively,  must  be  taken  with 
considerable     qualification ;      for 
every  plea  or  replication,  which  is 
not  bad  for  duplicity,  consists  (as 
Mr.  J.  Patteson  remarks  in  SeJby 
V.  Bardons,  3  B.  &  Ad.  9)  of  a 
single  point,  yet  there  are  cases 
where  a  traverse  of  several  matters 
constituting  one  plea  or  one  repli- 
cation has  been  disallowed.    See 


Faulkner  v.  Chevell^  6  Nev.  &  M.  5 
A.  E. ;   White  v.  Reeves^  2  Moore, 
23 ;  and  Smith  v.  Dizon^  7  A.  & 
E.  21.  Indeed  the  cases  regarding 
duplicity  seem  to  rest  at  present  on 
no  well-settled  principle.  See  Lord 
Tenter4le*j'*s  observations  in  Selhy 
V.   Bardons^  3  B.  &  Ad.  1.     In 
Hulme  V.    Mtigglestone^    Mich.  T. 
J  837,  reported  4  Mee  &  W.  30  ; 
6  Dowl.  112,  the  question  what 
constitutes  duplicity  was  brought 
before  the  court  by  demurrer  to  a 
replication  traversing  both  sides 
of  a  plea  of  mutual  credits.     The 
declaration  was  by  assignees  of  a 
bankrupt  for  money  had  and  re- 
ceived to  their  use,  the  defendant 
pleaded  among  other  things  as  to 
19/.  195.  parcel,  &c.  that  the  bank- 
rupt was  before  bankruptcy  in- 
debted  to  the  defendant  in  20/. 
for  goods  sold,  and  that  before 
bankruptcy  he  lent  the  defendant 
a  cheque  for  97/.  lOi.  on  the  Ches- 
terfield  bank,  which  cheque  the 
defendant  procured  to  be  cashed 
after    the    bankruptcy,  and    the 
amount  of  which  was  the  same 
money  for  which  the  plaintiffs  had 
declared;  and  as  to  19/.  I9«. thereof 
defendant  claimed  to  set  off  under 
St.  6.  G.  4.  c.  16,  s.  50.  Replication 
that  the  bankrupt  was  not  indebted 
to  the  defendant  nob  did  the  bank- 
rupt give  credit  to  the  defendant 
in  manner    and    form,   &c.,   the 
court  after  argument  advised  the 
plaintiff  to  amend,  which  he  accord- 
ingly did  on  payment  of  costs. 
See    further;     Smith    v.    Dixon^ 
6  Dowl.  47 ;  and  Stevens  v.  Under- 
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tooad,  4  Bing.  N.  C.  666.  The 
power  of  putting  the  whole  of  a 
defence  in  issue  must  of  course 
be  taken  subject  to  the  qualifica- 
tions established  by  Crogatis  case^ 
which  see  with  the  notes  ante, 
p.  68.  Where  a  traverse  is  bad 
for  duplicity,  it  appears  to  make 
no  difference  though  one  part  of 
it  may  be  immaterial.  Stevens  v. 
Underwood^  4  Bing.  N.  C.  655. 
Beyil  v.  Green,  1  Mee  &  Webb. 
828. 

As  to  the  second  cause  of  de- 
murrer, it  is  now  settled  that, 
wherever  a  subsequent  pleading 
traverses  a  material  part  of  the 
former  one  in  such  a  manner  that 
the  adversary,  if  he  were  obliged 
to  answer  it  at  length,  could  do 
nothing  but  repeat  the  allegation 
traversed,  there  a  conclusion  to 
the  country  is  proper,  and  that 
whether  the  traverse  be  or  not 
prefaced  by  an  inducement.  Reg. 
Gen.  PI.  Hil.  1834,  PI.  13.  See 

1  Wms.  Saund.  103  a.  note  3. 
With  respect  to  the  refusal  of 

the  application  to  amend,  the 
courts  always  refuse  permission  to 
do  so  under  such  circumstances  as 
those  in  the  principal  case:  and 
even  in  cases  where  the  objection 
is  not  so  strong,  leave  to  amend  is 
by  no  means  granted  as  a  matter 
of  course.     See  Kinder  v.  Paris, 

2  H.  Bl.  561  ;  Rex  v.  Holland, 
4  T.  R.  45»;  Evans  v.  Stevens, 
Ibid.  228;  Wood  v.  Grimwood, 
10  B.  &  C.  689  ;  Saxby  v.  Kircus, 
Say,  117 ;  Noble  v.  King,  1  H.  Bl. 
37;  Jordan  \.  Twells,  Hardw..l71. 


Indeed  the  court  is  very  reluctant 
to  amend  after  its  opinion  has  been 
delivered  upon  argument ;  for,  if 
it  were  to  become  usual  so  to  do, 
great    encouragement    would    be 
afforded  to  frivolous  and  experi- 
mental  demurrers,   since  parties 
would  take  the  chance  of  succeed- 
ing upon  argument  of  any  legal 
objections    which    might    occur, 
knowing  that,  in  case  of  failure, 
they  would  be  allowed  to  amend 
and  go  to  trial  on  the  facts.     See 
Say,  R.,  116 — 17,  and  Bramah  v. 
Roberts,  1  Bing.  N.  C.  483,  where 
Tindal,  C.  J.,  in  refusing  such  an 
application,   said,    '^  The    law  of 
Westminster  *  Hall,  I  believe,  ever 
since  it  stood  in  the  place  in  which 
it  now  stands,  has  been  that,  if  a 
party  thinks  proper  to  rest  his 
defence  on  his  case  upon  a  point 
of  law,  raised  on  the  record,  he 
must  either  stand  or  fall  upon  the 
point  so  raised.     I  do  not  mean 
to  say  that  a  case  may  not  arise, 
where,  a  point  being  so  taken,  a 
party  may,  even  after  judgment, 
apply  to  the  court  to  amend ;  but, 
according  to  the  advice  of  Lord 
Coke,    Butler    and    Baker's    case^ 
3   Rep.  25,  you  ought  never  to 
rely  on  a  point  of  law  when  the 
facts  are  in  your  favour.    Although 
there  are  excepted  cases,  which 
will  always  be  attended  to,  I  should 
expect  after  an  argument  has  been 
heard,  and  judgment  given  for  the 
plaintiff,  at  least  a  distinct  affidavit 
of  merits  from  those  who  make 
the  application." 

But  after  demurrer  sjid  joinder^ 
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and  before  argument,  leave  to 
amend  is  now  a  matter  of  course ; 
for,  indeed  the  reason  that  the 
statute  of  Elizabeth  required  ob- 
jections of  form  to  be  shown 
apecially  for  cause  of  demurrer, 
-wsa  to  give  the  parties  an  oppor- 
t^unity  of  amending  them.  See 
Hattm  v.  Walker^  2  Str.  816 ;  and 
ikmendments  are  sometimes  allowed 
even  after  argument.  See  Ayres 
V-  Wilsony  1  Dougl.  386;  Waters 
V.  Ogden,  2  Id.  452 ;  Alder  y.  Chip, 

2  Burr.  756 ;  Cholmley  v.  Paxton^ 

3  Bing.  1.  And  so  long  ago  as 
B^iehaebnas  2  Anne^  the  rule  which 
has  ever  since  prevailed  was  laid 
down  in  the  following  terms,  viz,: 
*^  Since  pleading  in  paper  is  now 
introduced  instead  of  the  old  way 
of  pleading,  ore  tenuSy  at  the  bar, 

it  is  but  reasonable  after  a  plea  to 

• 

^ssiie  or  demurrer  joined,  that  upon 

Pa^rment  of  costs  the  parties  should 

*^^  at  Uberty  to  amend  their  plea, 

oj^  to  waive  their  plea  or  demurrer, 

^hile  all  the  proceedings  are  on 

Paper.*"    Amm.  2  Salk.  520.     For 

^  ancient  times  the  counsel,  as  is 

^^U  known,  used  to  deliver  the 

^^elaration,  plea,  &c.,  ore  tenus.  at 

^o  bar,  up  to  demurrer,  or  issue 

^  fact,  and,  in  case  of  any  mistake, 

^*^od  to  correct  themselves    and 

^^liend  it.      Now  therefore  that 

^per  pleadings  are  substituted  for 

^heoe  oral  ones,  the  same  species 

^^  amendments  are  permitted,  not 

*^  consequence  of  any  statute,  but 

^^rely  in  continuance  of  the  old 

imon  law  practice. 

^ut  when  the  proceedings  have 


been  entered  upon  record,  the 
common  law  power  of  amendment 
ceases ;  for  the  judges  at  common 
law  were  prohibited  from  allowing 
alterations  to  be  made  in  any 
record,  Britton,  proem,  2.  3 ;  and 
indeed  several  of  them  were,  during 
the  reign  of  Edward  the  First, 
severely  punished  for  so  doing, 
among  whom  the  Lord  Chief 
Justice  Ingham,  or  Hengham,  was 
fined,  according  to  some,  7000,  to 
others,  800,  marks ;  clause  6, 
Edw.  I.  m.  6,  Dugd.  Chron.  Ser. 
26.  Year  Book,  M.  2  Ric.  8.  10 ; 
4  Inst.  255;  1  H.  P.  C.  646; 
which  sum,  as  we  are  told  by 
Justice  Southcote,  3  Inst.  72 ;  4 
Inst,  255 ;  was  expended  in  build- 
ing a  clock-house  at  Westminster, 
with  a  clock  to  be  heard  in  the 
Hall — a  circumstance  which,  as  is 
observed  by  Mr.  J.  Coleridge,  in 
his  admirable  edition  of  the  Com- 
mentaries, explains  a  dictum  of 
Lord  Holt;  Anon.  6  Mod.  130; 
where  his  lordship,  refusing  to 
amend  a  record,  said,  '^  He  con- 
sidered there  wanted  a  clock-house 
over  against  the  Hall-gate." 

Several  statutes,  however,  were 
soon  passed,  authorising  amend- 
ments in  the  record  itself.  And 
others  called  statutes  of  Jeofails, 
curing  mistakes  of  form  without 
any  actual  alteration.  See  a  good 
account  of  these  acts  B.  N.  P. 
321.  a. ;  and  see  Siboni  v.  Kirh- 
man,  3  Mee  &  Webb.  46,  where 
the  omission  of  a  similiter  was 
amended  even  after  Writ  of  Error. 

In  construing  the  statutes  of 
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amendment^  there  wm  one  general 
rule,  tnz.^  that,  in  order  to  amend 
tinder  them,  there  most  be  some- 
thing to  amend  by.      Thus  the 
writ  or  bill  waa  amendable  by  the 
pntcipe;  the  pleadings  by  the  draft 
under  counfleFa   hand;    the  nid 
priuM  roll  by  the  plea  roll;  the 
verdict,  if  general,  by  the  memory 
or  notes  of  the  judge,  or  notes  of 
the  associate  or  clerk  of  assize,  if 
special,  by  the  notes  of  counsel  or 
by  affidavit ;  the  writ  of  execution 
by  the  judgment,  or  by  the  award 
of  it  upon  the  roll,  or  by  former 
process.     See  Tidd's  Prac.  9  Ed. 
p.  712 ;  B.  N.  P.  821.  a.  et  seq. 
However,  several  cases  occur  in 
the  books  in  which  records  have 
been  amended,  although  it  would 
appear  that  there  was  nothing  to 
amend  by ;  for  instance,  Halhead 
V.  Abrahams^  8  Taunt.  81 ;  where 
in  an  action  on  a  bond,  the  plain- 
tiff *  was  nonsuited  for  a  variance 
between  the  bond  and  the  state- 
ment of  it  in  the  declaration ;  and 
the  court  set  aside  the  nonsuit, 
and  amended  the  declaration.   See 
Skutt  V.  Woodford,  1  H.  Bl.  238 ; 
and  Tidd's  Prac.  697.  8.  708.  9 ; 
and  the  late  case  of  Siboni  v.  Kirk- 
man,  3  Mee  &  Webb.  46,  seems 
to  prove  that  where  the  error  is  an 
evident  misprision  of  the  clerk  in 
omitting  a   weU  known  and  estU' 
blished  form   of  wordsy   it   is  not 
necessary  to  produce  anything  to 
amend  by  in  order  to  induce  the 


court  to  supply  the  deficiency.  The 
subject  is  not  now,  however,  of  so 
much  practical  importance  as  for- 
merly ;  for  by  Reg.  O.  Hil.  1834. 
pi.  15,  it  is  directed  that  *'  the 
entry  of  proceedings  on  the  record 
for  trial,  or  on  the  judgment  roll, 
according  to  the  nature  of  the  case, 
shaU  be  taken  to  be,  and  shall  be, 
in  £sct,  the  first  entry  of  the  pro- 
ceedings in  the  cause,  or  of  any 
part   thereof  upon  record."      So 
that  now  the  proceedings  remain 
in  paper  until  the  making  up  of 
the  judgment  roll,  in  all  cases,  ex- 
cept those  in  which  there  is  a  trial; 
and,  with  respect  to  the  nisiprtMs 
record,  it  appears  dear  that,  as* 
the  paper  pleadings  and  issue  are 
now  substituted  for  the  plea  and 
issue  rolls,  it  may  be  amended  by 
the  former,  as  it  once  might  have 
been  by  the  latter ;  beddes  whioh, 
very  extensive  powers  of  amending 
it  at  the  trial  are  given  by  statutes 
1  O.  4.  c.  55  ;  9  O.  4.  c.  15 ;  and 
3  &  4  W.  4.  c.  42 ;  the  provisions 
of  which  will  be  found  in  the  notes 
to  Bristow  V.  Wright^  posL 

The  common  law  rule,  that  a 
record  was  not  amendable,  must  be 
taken  to  mean  that  it  was  not 
amendable  after  the  term.     See  i 
R.  V.  CarliU,  2  B.  &  Adol.  97J ;  ^ 
for  during  the  term  the  reocttd  ii^ 
said  to  be  mfieri  ;  and  it  is  in 
breast  of  the  court  to  mould  it 
the  justice  of  the  case  requues. 
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[rKPORTSD  1   BURR.,  452.] 

^^rcperty  in  a  bank-note  passes  like  that  in  cash^  by  delivery : 
and  a  party  taking  itj  bimdfide  and  for  value^  is  entitled  to 
retain  it  as  against  a  former  oumer  from  whom  it  has  been 
stolen. 

It  was  an  action  of  trover  against  the  defendant,  upon 
<^  bank-note,  for  the  payment  of  twenty-one  pounds  ten 
gJ"^  Tilings  to  one  William  Finney,  or  bearer,  on  demand. 

The  caiue  came  on  to  be  tried  before  Lord  Mansfield^  at 
L«  sittings  in  Trinity  term  last  at  Ouildhall,  London: 
A  upon  the  trial  it  appeared  that  William  Finney,  being 
of  this  bank-note  on  the  11th  of  December  1756, 
it  it  by  the  general  post,  under  cover,  directed  to  one 
^^mard  Odenharty,  at  Chipping  Norton  in  Oxfordshire ; 
^l^Jht  on  the  same  night  the  mail  was  robbed,  and  the  bank- 
note in  question  (amongst  other  notes)  taken  and  carried 
^'^^^y  by  the  robber ;  that  this  bank-note,  on  the  1 2th  of 
tbe  same  December,  came  into  the  hands  and  possession 
of  the  plainti£^  for  a  full  and  valuable  consideration,  and 
i>^    the  usual  course  and  way  of  his  business,  and  without 
ux^  notice  or  knowledge  of  this  bank-note  being  taken  out 
^^  the  maiL 

It  was  admitted  and  agreed  that,  in  the  common  and 
^own  course  of  trade,  bank-notes  are  paid  by  and 
''^oeived  of  the  holder  or  possessor  of  them,  as  cash ;  and 
^^^t  in  the  usual  way  of  negotiating  bank-notes,  they  pass 
'^'om  one  person  to  another  as  cash,  by  delivery  only,  and 
'^ttout  any  further  inquiry  or  evidence  of  title  than  what 
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arises  from  the  possession.  It  appeared  that  Mr.  Finney, 
having  notice  of  this  robbery  on  the  13th  of  December, 
applied  to  the  Bank  of  England  ^'  to  stop  the  payment  of  this 
note  ;^  *  which  was  ordered  accordingly,  upon  Mr.  Finney^s 
entering  into  proper  seciuity  "  to  indemnify  the  bank***' 

Some  little  time  after  this  the  plaintiff  applied  to  the 
bank  for  the  payment  of  this  note ;  and,  for  that  purpose, 
delivered  the  note  to  the  defendant,  who  is  a  clerk  in  the 
bank  :  but  the  defendant  refused  either  to  pay  the  note,  or 
to  re-deliver  it  to  the  plaintiff.  Upon  which  this  action 
was  brought  against  the  defendant. 

The  jury  found  a  verdict  for  the  plaintifi^  and  the  earn  of 
21/.  10^.  damages ;  subject,  nevertheless,  to  the  opinion  of 
this  court  upon  this  question — "  Whether,  under  the  cir- 
cumstances of  this  case,  the  plaintiff  had  a  su£Bcient  pro- 
perty in  this  bank-note  to  entitle  him  to  recover  in  the 
present  action ! " 

Mr.  Williams  was  beginning  on  behalf  of  the  plaintiff;— 

But  Lord  Mansfield  said,  ^^  That  as  the  objecticm  oame 
from  the  side  of  the  defendant,  it  was  rather  more  proper 
for  the  defendant's  counsel  to  state  and  urge  their  objeo- 
tion." 

Sir  Richard  Lloyd  for  the  defendant. 

The  present  action  is  brought,  not  for  the  money  dne 
upon  the  note;  but  for  the  note  itself,  the  paper,  the 
evidence  of  the  debt.  So  that  the  right  to  the  money  is 
not  the  present  question :  the  note  is  only  an  evidence  of 
the  money's  being  due  to  him  as  bearer. 

The  note  must  either  come  to  the  plaintiff  by  assignment, 
or  must  be  considered  as  if  the  bank  gave  a  fresh,  separate, 
and  distinct  note  to  each  bearer.  Now  the  plaintiff  can 
have  no  right  by  the  assignment  of  a  robber.  And  the 
bank  cannot  be  considered  as  giving  a  new  note  to  each 
bearer :  though  each  bearer  may  be  considered  as  having 
obtained  from  the  bank  a  new  promise. 

I  do  not  say  whether  the  bank  can  or  cannot  stop 
payment :  that  is  another  question.  But  the  note  is  only 
an  instrument  of  recovery. 

Now  this  note,  or  these  goods  (as  I  may  call  it)»  was  the 
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property  of  Mr.  Finney,  who  paid  in  the  money  :  he  is  the 

jreal  owner.     It  is  like  a  medal  which  might  entitle  a  man 

-t^o  payment  of  money,  or  to  any  other  advantage.     And  it 

S^  by  Mr.  Finney's  authority  and  request  that  Mr.  Race 

detained  it. 

It  may  be  objected,  ^'  that  this  note  is  to  be  considered 
^^  as  cash  in  the  usual  course  of  trade.**"  But  still  the 
c^ourse  of  trade  is  not  at  all  affected  by  the  present 
c^miestion,  about  the  right  to  the  note.  A  different  species 
o:f  action  must  be  brought  for  the  note  from  what  must  be 
b:K-ought  against  the  bank  for  the  money.  And  this  man 
elected  to  bring  trover  for  the  note  itself,  as  owner  of 
note  ;  and  not  to  bring  his  action  against  the  bank,  for 
money.  In  which  action  of  trover  property  cannot  be 
ved  in  the  plaintiff,  for  a  special  proprietor  can  have  no 
t  against  the  true  owner. 
7he  cases  that  may  affect  the  present  are  1  Salk.  126. 
1^*  ;  10  W.  3. ;  Anonjrmous,  coram  Holt,  Chief  Justice,  at 
^^£si  prius  at  Guildhall.  There  Lord  Chief  Justice  HoU 
^^Id,  "  That  the  right  owner  of  a  bank-bill,  who  lost  it, 
itii^ht  have  trover  against  a  stranger  who  found  it :  but 
i^ot  against  the  person  to  whom  the  finder  transferred  it 
for  a  valuable  consideration,  by  reason  of  the  course  of 
^*'»de,  which  creates  a  property  in  the  assignee  or  bearer." 
1  Hiord  Raymond,  *I^S,  S.  C,  in  which  case  the  note  was 
P^d  away  in  the  course  of  trade :  but  this  remains  in  the 
'i^Mi's  hands,  and  is  not  come  into  the  course  of  trade. 
H.  12  W.  3.  B.  R. ;  1  Salk.  283,  284,  Ford  v.  Hopkins, 
per  HoU,  Chief  Justice,  at  nisi  prius  at  Guildhall.  "  If 
^3Uik-notes,  exchequer-notes,  or  million-lottery  tickets,  or 
^e  like,  are  stolen  or  lost,  the  owner  has  such  an  interest 
^^  property  in  them  as  to  bring  an  action,  into  whatsoever 
**^ds  they  are  come.  Money  or  cash  is  not  to  be  dis- 
^guished  :  but  these  notes  or  bills  are  distinguishable, 
^<^d  cannot  be  reckoned  as  cash ;  and  they  have  distinct 
**Urks  and  numbers  on  them."  Therefore  the  true  owner 
'^y  seize  these  notes  wherever  he  finds  them,  if  not  passed 
*^ay  in  the  course  of  trade. 

1    Strange  505.     H.  8  G.   1.     In  Middlesex,  coram 
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Prattf  Chief  Justice,  Armory  v.  Delamirie — A  chimney- 
sweeper's boy  found  a  jewel.  It  was  ruled,  '^  that  the 
finder  has  such  a  property  as  will  enable  him  to  keep  it 
against  all  but  the  rightful  owner ;  and,  consequently,  may 
maintain  trover.^ 

This  note  is  just  Uke  any  other  piece  of  property,  until 
passed  away  in  the  course    of  trade.      And  here  the 
•  defendant  acted  as  agent  to  the  true  owner. 

Mr.  Williams  contra^  for  the  plaintiff. 

*  The  holder  of  this  bank-note,  upon  a  valuable  con- 
sideration, has  a  right  to  it,  even  against  the  true  owner. 

1st.  The  circulation  of  these  notes  vests  a  property 
in  the  holder,  who  comes  to  the  possession  of  it  upon 
a  valuable  consideration. 

2ndly.  This  is  of  vast  consequence  to  trade  and  com- 
merce :  and  they  would  be  greatly  incommoded  if  it  were 
otherwise. 

Srdly.  This  falls  within  the  reason  of  a  sale  in  market- 
overt  ;  and  ought  to  be  determined  upon  the  same  prin- 
ciple. 

First — He  put  several  cases  where  the  usage,  course,  and 
convenience  of  trade,  made  the  law,  and  sometimes  even 
against  an  act  of  parliament.  3  Keb.  444,  Stanley  v.  Ayles^ 
per  Hale^  Chief  Justice,  at  Guildhall.  2  Strange,  1000. 
LumUy  v.  Palmer  :  where  a  parole  acceptance  of  a  bill  of 
exchange  was  holden  sufficient  against  the  acceptor. 
1  Salk.  23. 

Secondly — This  paper  credit  has  been  always,  and  with 
great  reason,  favoured  and  encouraged.  2  Strange,  946. 
Jenys  v.  Fawler  et  ah 

The  usage  of  these  notes  is,  '^  that  they  pass  by  delivery 
only  ;  and  are  considered  as  current  cash ;  and  the  posses- 
sion always  carries  with  it  the  property.^^  1  Salk.  1 26.  pi. 
5,  is  in  point. 

A  particular  mischief  is  rather  to  be  permitted  than  a 
general  inconvenience  incurred.  And  Mr.  Finney,  who 
was  robbed  of  this  note,  was  guilty  of  some  laches  in  not 
preventing  it. 

Upon  Sir  Richard  Lloyd's  argument,  a  holder  of  a  note 
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Tnight  suffer  the  loss  of  it  for  want  of  title  against  a  true 
^>wner ;  even  if  there  was  a  ehasm  in  the  transfer  of  it 
-through  one  only  out  of  five  hundred  hands. 

Thirdly — This  is  to  be  considered  upon  the  same  foot  as 
sale  in  market-overt. 

2  Inst.  713.     ^'  A  sale  in  market-overt  binds  those  that 
d  a  right.**^ 

But  it  is  objected  by  Sir  Richard,  ''  that  there  is  a  sub-» 
-tantial    difference    between    a   right    to  the  note,    and 
right  to  the  money.^'*    But  I  say  the  right  to  the  money 
attract  to  it  a  right  to  the  paper.    Our  right  is  not  by 
ignment,  but  by  law,  by  the  usage  and  custom  of  trade. 
I  do  not  contend  that  the  robber,  or  even  the  finder  of  a 
^>te,  has  a  right  to  the  note  ;    but,   after  circulation, 
e  holder  upon  a  valuable  consideration  has  a  right. 
We  have  a  property  in  this  note  :  and  have  recovered 
e  value  against  the  withholder  of  it.     It  is  not  material 
liat  action  we  could  have  brought  against  the  bank. 
Then  he  answered  Sir  Richard  Lloyd's  cases  ;    and 
y  that  the  true  owner  might  pursue  his  property, 
Iiere  it  came  into  the  hands  of  another,  without  a  valuable 
nsideration,  or  not  in  the  course  of  trade  :  which  is  all 
t  Lord  Chief  Justice  Holt  said  in  1  Salk.  284. 
As  to  1  Strange  505,  he  agreed  that  the  finder  has  the 
t^*^perty  against  all  but  the  rightful  owner :  not  against  him. 
Sir  Richard  Lloyd  in  reply  : — 

I  agree  that  the  holder  of  the  note  has  a  special  property : 
t^^^t  it  does  not  follow  that  he  can  maintain  trover  for 
"'t-    against  the  true  owner. 

This  is  not  only  without,  but  against  the  consent  of  the 
O'^wier. 

Supposing  this  note  to  be  a  sort  of  mercantile  cash  ;  yet 
I ti  has  an  ear-mark,  by  which  it  may  be  distinguished : 
^*^^refore  trover  will  lie  for  it.  And  so  is  the  case  of  Ford 
^*    Hopkins^ 

-And  you  may  recover  a  thing  stolen  from  a  merchant,  as 
^^11  as  a  thing  stolen  from  another  man.  And  this  note  is 
*•    mere  piece  of  paper  :  it  may  be  as  well  stopped  as  any 
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other  sort  of  mercantile  cash  (as,  for  instance,  a  policy  which 
has  been  stolen).  And  this  has  not  been  passed  away  in 
trade  :  but  remains  in  the  hands  of  the  true  owner.  And 
therefore  it  docs  not  signify  in  what  manner  they  are 
passed  away,  when  they  are  passed  away ;  for  this  was  not 
passed  away.  Here,  the  true  owner,  or  his  servant  (which 
is  the  same  thing),  detains  it.  And  surely  robbery  does 
not  divest  the  property. 

This  is' not  Uke  goods  sold  in  market-overt :  nor  does  it 
pass  in  the  way  of  a  market-overt ;  nor  is  it  within  the 
reason  of  a  market  overt.  Suppose  it  was  a  watch  stolen : 
the  owner  may  seize  it,  though  he  finds  it  in  a  market- 
overt,  before  it  is  sold  there.  But  there  is  no  market- 
overt  for  bank-notes. 

*  I  deny  the  holder'*s  (merely  as  holder)  having  a  right  to 
the  note,  against  the  true  owner :  and  I  deny  that  the 
possession  gives  a  right  to  the  note. 

Upon  this  argument  on  Friday  last,  Lord  Mansfield  then 
said,  that  Sir  Richard  Lloyd  had  argued  it  so  ingeniously, 
that  (though  he  had  no  doubt  about  the  matter)  it  might 
be  proper  to  look  into  the  cases  he  had  cited,  in  order 
to  give  a  proper  answer  to  them :  and  therefore  the  court 
deferred  giving  their  opinion  to  this  day.  But  at  the 
same  time  Lord  Mansfield  said  he  would  not  wish  to  have 
it  understood  in  the  city  that  the  court  had  any  doubt 
about  the  point. 

Lord  Mansfield  now  delivered  the  resolution  of  the 
coiut. 

After  stating  the  case  at  largo,  he  declared,  that  at  the 
trial  he  liad  no  sort  of  doubt  but  that  this  action  was  well 
brought,  and  would  lie  against  the  defendant  in  the  present 
case ;  upon  the  general  course  of  business,  and  from  the 
consequences  to  trade  and  commerce  :  which  would  be 
much  incommoded  by  a  contrary  determination. 

It  has  been  very  ingeniously  argued  by  Sir  Richard 
Lloyd,  for  the  defendant.  But  the  whole  fallacy  of  the 
argument  turns  upon  comparing  bank-notes  to  what 
they  do  not  resemble,  and  what  they  ought  not  to  be 
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compared  to,  viz.^  to  goods,  or  to  securities,  or  documents 
for  debts. 

Now,  they  are  not  goods,  not  securities,  nor  documents 
for  debts,  nor  are  so  esteemed  :  but  are  treated  as  money, 
as  cash,  m  the  ordinary  course  and  transaction  of  business, 
by  the  generfd  consent  of  mankind  ;  which  gives  them  the 
credit  md  currency  of  money,  to  all  intents  and  purposes. 
They  are  as  much  money  as  guineas  themselves  are ;  or 
any  other  current  coin,  that  is  used  in  common  payments, 
as  money  or  cash. 

They  pass  by  a  will,  which  bequeaths  all  the  testator^s 
znoney  or  cash ;  and  are  never  considered  as  securities  for 
m<mey,  but  as  money  itself.  Upon  Lord  Ailesbury's  will, 
900f.  in  bank-notes  was  considered  as  cash.  On  payment 
of  tiiem,  whenever  a  receipt  is  required,  the  receipts 
atfe  always  given  as  for  money,  not  as  for  securities  or 
notes. 

So,  on  bankruptcies,  they  cannot  be  followed  as  identical 
^^  and  distinguishable  from  money :  but  are  always  con- 
sidered as  money  or  cash. 

^18  pity  that  reporters    sometimes   catch  at   quaint 
^vpressions  that  may  happen  to  be  dropped  at  the  bar 
09T  bench ;    and    mistake   their   meaning.     It  has  been 
c^Yiaintly  said,  '*  that  the  reason  why  money  cannot  be  fol- 
lowed is,  because  it  has  no  oar-mark ;''  but  this  is  not  true. 
^Tk  true  reason  t5,  ttpon  account  of  the  currency  of  it :  it 
^^^^jmot  be  recovered  after  it  has  passed  in  currency.     So  in 
^^ai*e  of  money  stolen,  the  true  owner  cannot  recover  it ; 
^^f^er  it  has  been  paid  away  fairly  and  honestly  upon  a 
v-s^oable  and  bond  fide  consideration :  but  before  money  has 
T^^ssed    in    currency^    an   action    may  be    brought  for   the 
•••oiwy  itself      There  was  a  case  in  1  6.  1,  at  the  sittings, 
'Thomas  v.  Whip^  before  Lord  Macclesfield ;  which  was  an 
*^on  upon  assumpsit,  by  an  administrator  against  the 
defendant,  for  money  had  and  received  to  his  use.     The 
defendant  was  nurse  to  the  intestate  during  his  sickness ; 
^'id  being  alone,  conveyed  away  the  money.     And  Lord 
Macclesfield  held  that  the  action  lay.     Now  this  must  be 
^^emed  a  finding  at  least. 

t2 
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Apply  this  to  the  case  of  a  bank-note.  An  action  may 
lie  against  the  finder,  it  is  true ;  (and  it  is  not  at  all 
denied  :)  but  not  after  it  has  been  paid  away  in  currency. 
And  this  point  has  been  determined  even  in  the  infancy  of 
banknotes :  for  1  Salk.  126.  M.  10  W.  3,  at  Nisiprius^  is 
in  point.  And  Lord  Chief  Justice  Holt  there  says,  that  it 
is  "  by  reason  of  the  course  of  trade  ;  which  creates  a  pro- 
perty in  the  assignee  or  bearer.'"  (And  *'  the  bearer"  is  a 
more  proper  expression  than  assignee). 

Here  an  innkeeper  took  it,  bond  Jide^  in  his  business, 
from  a  person  who  made  the  appearance  of  a  gentleman. 
Here  is  no  pretence  or  suspicion  of  collusion  with  the 
robber  :  for  this  matter  was  strictly  inquired  and  examined 
into  at  the  trial ;  and  is  so  stated  in  the  case,  *'  that  he 
took  it  for  a  full  and  valuable  consideration,  in  the  usual 
course  of  business.""  Indeed,  if  there  had  been  any  collu- 
sion, or  any  circumstances  of  unfair  dealing,  the  case  had 
been  much  otherwise.  If  it  had  been  a  note  for  1000/.  it 
might  have  been  suspicious  :  but  this  was  a  small  note  for 
21/.  105.  only  :  and  money  given  in  exchange  for  it. 

Another  case  cited  was  a  loose  note  in  1  Ld.  Raym.  738. 
ruled  by  Lord  Chief  Justice  HoU  at  Guildhall,  in  1698 ; 
which  *  proves  nothing  for  the  defendant's  side  of  the  ques- 
tion ;  but  it  is  exactly  agreeable  to  what  is  laid  down  by  my 
Lord  Chief  Justice  Holt^  in  the  case  I  have  just  mentioned. 
The  action  did  not  lie  against  the  assignee  of  the  bank-bill ; 
because  he  had  it  for  valuable  consideration. 

In  that  case  he  had  it  from  the  person  who  found  it ; 
but  the  action  did  not  lie  against  him,  because  he  took  it 
in  the  course  of  currency :  and  therefore  it  could  not  be 
followed  in  his  hands.  It  never  shall  be  followed  into  the 
hands  of  a  person  who  bond  fide  took  it  in  the  course  of 
currency,  and  in  the  way  of  his  business. 

The  case  of  Ford  v.  Hopkins  was  also  cited  :  which  was 
in  Hil.  12  W.  3.  coram  HoU,  Chief  Justice,  at  nisipriusy  at 
Guildhall ;  and  was  an  action  of  trover  for  million-lottery 
tickets.  But  this  must  be  a  very  incorrect  report  of  that 
case  :  it  is  impossible  that  it  can  be  a  true  representation 
of  what  Lord  Chief  Justice  Holt  said.     It  represents  him 
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as  speaking  of  bank-notes,  exchequer-notes,  and  million- 
lottery  tickets,  as  like  to  each  other.  Now  no  two  things 
can  be  more  unlike  to  each  other  than  a  lottery-ticket  and 
a  bank-note.  Lottery-tickets  are  identical  and  specific : 
specific  actions  lie  for  them.  They  may  prove  extremely 
unequal  in  value  :  one  may  be  a  prize  ;  another  a  blank. 
Land  is  not  more  specific  than  lottery-tickets  are.  It  is 
there  said,  ^^  that  the  delivery  of  the  plaintiff's  tickets  to 
-the  defendant,  as  that  case  was,  was  no  change  of  pro- 
^perty.""  And  most  clearly  it  was  no  change  of  the  property : 
far  the  case  is  right.  But  it  is  here  urged  as  a  proof 
'  that  the  true  owner  may  follow  a  stolen  bank-note,  into 
hat  hands  soever  it  shall  come.^^ 
Now  the  whole  of  that  case  turns  upon  the  throwing  in 

-notes,  as  being  like  to  lottery-tickets. 
But  Lord  Chief  Justice  Holt  could  never  say,  "  that  an 
ion  would  lie  against  the  person  who,  for  a  valuable 
nsideration,  had  received  a  bank-note  which  had  been 
rtolen  or  lost,  and  londjide  paid  to  him  ;"  even  though  the 
ion  was  brought  by  the  true  owner :  because  ho  had 
^termined  otherwise  but  two  years  before;  and  because 
,dmk-notes  are  not  like  lottery-tickets,  but  money. 
The  person  who  took  down  this  case  certainly  misunder- 
'C:x)od  Lord  Chief  Justice  Holt^  or  mistook  his  reasons, 
or  this  reasoning  would  prove,  (if  it  was  true,  as  the 
porter  *  represents  it,)  that  if  a  man  paid  to  a  goldsmith 
<J0/.  in  bank-notes,  the  goldsmith  could  never  pay  them 
ay. 

A  bank-note  is  constantly  and  universally,  both  at  home 

d  abroad,  treated  as  money,  as   cash;  and  paid  and 

i^'^eceived  as  cash :  and  it  is  necessary,  for  the  purposes  of 

commerce,  that  their  currency  should  be  established  and 

•ecured. 

There  was  a  case  in  the  Court  of  Chancery,  on  some  of 
Mr.  Child's  notes,  payable  to  the  person  to  whom  they 
^ere  given,  or  bearer.  The  notes  had  been  lost  or 
dertroyed  many  years.  Mr.  Child  was  ready  to  pay  them 
to  the  widow  and  administratrix  of  the  person  to  whom 
they  were  made  payable ;  upon  her  giving  bond,  with  two 
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responsible  sureties,  (as  is  the  custom  in  such  eases,)  to 
indemnify  him  against  the  bearer,  if  the  notes  should  ever 
be  demanded.  The  administratix  brought  a  bill ;  which 
was  dismissed,  because  she  either  could  not,  or  would  not, 
give  the  security  required.  No  dispute  ought  to  be  made 
with  the  bearer  of  a  cash- note ;  in  regard  to  commerce, 
and  for  the  sake  of  the  credit  of  these  notes :  though  it 
may  bo  both  reasonable  and  customary  to  stay  the  pay- 
ment, till  inquiry  can  be  made  whether  the  bearer  of  the 
note  came  by  it  fairly  or  not. 

Lord  Man^ld  declared  that  the  court  were  all  of  the 
same  opinion  for  the  plaintiff;  and  that  Mr.  Justice 
IVilmot  concurred. 

Rule — That  the  postea  be  delivered  to  the  plaintiff. 


The  general  rule  of  the  law  of 
England  is,  that  no  man  can  ac- 
quire a  title  to  a  chattel  personal 
from  any  one  who  has  himself  no 
title  to  it,  except  only  by  sale  in 
market-overt.  Peer  v.  Humphrey^ 
2  Adol.  &  Ell.  595.  The  case  of 
Miller  v.  .Racf?,  however,  has  esta- 
blished an  exception  in  the  case  of 
negotiable  instruments,  the  pro- 
perty in  which  will  pass,  like  that 
in  coin,  along  with  the  possession, 
when  they  have  been  put  into  that 
state  in  which,  according  to  the 
usage  and  custom  of  trade,  they 
are  transferred  from  one  man  to 
another  by  delivery.  This  was 
again  determined  in  Grant  v. 
Vattghariy  3  Burr.  1516,  in  the 
case  of  a  draft  by  a  merchant  on 
his  banker  ;  and  in  Gorgier  v.  Mie- 
vilky  3  B.  &  C.  45,  in  the  case  of  a 
bond  given  by  the  King  of  Prussia, 
by  which  he  declared  himself  and 
his  successors  bound  to  every  person 


w/io  diouldfor  the  time  being  be  the 
Iwlder  of  the  bond^  and  which  was 
proved  to  be  saleable  in  the  mar- 
ket, and  (with  other  bonds  of  a 
like  description)  to  pass  from  hand 
to  hand  at  a  variable  price.  See 
Lickbarrow  v.  Mason,  5  T.  R. 
683,  respecting  bills  of  lading; 
Zwinger  v.  Samuda,  &c.,  7  Taunt. 
265 ;  Lucas  v.  Dorrein,  ibid.  278, 
as  to  dock  warrants.  See  also 
Lang  v.  Smyth,  7  Bingh.  284,  the 
facts  of  which  will  presently  be 
stated.  In  the  Attomey-General 
V.  Bouwens,  4  M.  &  VV.  171,  the 
forms  of  several  foreign  securi- 
ties accustomably  transferable, 
like  cash  in  this  country  will  be 
found. 

A  negotiable  instrument  being 
clearly  transferable  by  any  person 
holding  it,  so  as  by  deUvcry  thereof 
to  give  a  good  title  '*  to  any  person 
honestly  acquiring  •  it,"  per  Abbott, 
C.  J.,  3  B.  &  C.  47,  the  next 
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question  is,  what  instruments  may 
with  propriety  be  termed  nego- 
tiable. And  to  this  it  may  be 
answered.  That  whenever  an  in- 
strument is  such  that  the  leffcd 
right  to  the  property  secured 
thereby  passes  from  one  man  to 
another  by  the  delivery  thereof, 
it  is,  properly  speaking,  a  nego- 
tiable instrument,  and  the  title  to 
it  will  vest  in  any  person  taking  it 
band  fide^  and  for  value,  whatever 
may  be  the  defects  in  the  title  of 
the  person  transferring  it  to  him. 
An  instrument  is  called  negotiable 
when  the  &^a/ right  to  the  property 
secured  by  it  passes  by  its  deli- 
very, because,  although  an  instru- 
ment may  be  saleable  in  the  mar- 
ket, and  treated  in  many  respects 
like  cash,  yet,  if  by  a  transfer  of 
it  nothing  pass  but  a  right  to  sue 
on  it  in  the  name  of  the  transferor 
or  original  party  to  it,  such  an  in- 
strument is  not  properly  speaking 
negotiable.  Thus,  in  Glynn  v. 
Baker,  13  East  509,  an  India 
bond  was  held  not  to  be  a  negoti- 
able instrument,  (there  being  then 
no  act  equivalent  to  51  O.  3.  c. 
64.  s.  4,  which  afterwards  ren- 
dered India  bonds  negotiable.) 
In  that  case  the  plaintiff  and  the 
defendant  had  lodged  their  re- 
spective India  bonds  with  the 
same  bankers,  who  improperly 
sold  the  defendant's  bonds,  and 
on  his  demand  delivered  to  him 
those  of  the  plaintiff  to  the  same 
amount,  and  payable  to  the  same 
obligee,  viz.,  W.  G.  Sihlei/;  the 
defendant,  not  knowing  that  the 


bonds  handed  to  him  were  not  his 
own,  afterwards  sold  them,  and 
received  the  proceeds.  It  was 
held  that  the  plaintiff  might  re- 
cover the  amount  from  him  in  an 
action  for  money  had  and  received; 
see  Williamson  v.  Thompson,  16 
Ves.  jun.  443.  In  Gargier  v. 
Mieville  this  case  was  cited,  and 
relied  on  as  an  authority  against 
the  negotiability  of  the  King  of 
Prussians  bond ;  but  Abbott^  C.  J., 
said  that  the  case  was  distinguish- 
able from  Glynn  v.  Baker,  "  There," 
said  his  lordship,  *^  it  did  not  lap- 
pear  that  India  bonds  were  nego- 
tiable, and  no  other  person  could 
have  sued  on  them  but  the  obligee. 
Here,  on  the  contrary,  the  bond 
is  payable  to  the  bearer^  and  it  was 
proved  at  the  trial  that  bonds  of 
this  description  were  negotiated 
like  Exchequer  bills."  It  may 
therefore  be  laid  down  as  a  safe 
rule  that  where  an  instrument  is 
by  the  custom  of  trade  transfer- 
able, like  cash,  by  delivery,  and  is 
also  capable  of  being  sued  upon 
by  the  person  holding  it  pro  tem- 
pore, there  it  is  entitled  to  the 
name  of  a  negotiable  instrument^ 
and  the  property  in  it  passes  to  a 
bond  Jide  transferee  for  value, 
though  the  transfer  may  not  have 
taken  place  in  market-overt.  But 
that  if  either  of  the  above  requi- 
sites be  wanting,  t.  e.,  if  it  be 
either  not  accustomably  transfer- 
able, or,  though  it  be  accustomably 
transferable,  yet,  if  its  nature  be 
such  as  to  render  it  incapable  of 
.being  put   in   suit   by  the  party 
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holding  it  pro  tempore^  it  is  not  a 
Jiegotiahk  instrummt^  nor  will  deli- 
very of  it  pass  the  property  of  it 
to  a  vendee,  however  bond  fide^  if 
the  transferor  himself  have  not  a 
good  title  to  it,  and  the  transfer 
be  made  out  of  market-overt.  To 
illustrate  these  propositions,  bills 
and  notes  payable  to  bearer,  or 
payable  to  order  and  indorsed  in 
blank,  are  beyond  all  doubt  nego- 
tiable  instruments  in  the  full  sense 
of  those  words.  Solomons  v.  Bank 
of  England,  13  East,  135 ;  Grant  v. 
Faughan,  3  Burr.  1516  ;  Collins  v. 
Martin,  3  B.  &  P.  649  ;  Peacock 
v.  Rhodes,  Dougl.  636  ;  fVookey  v. 
Pole,  4  B.  &  A.  1  ;  for  they  are 
both  accustoniably  transferable 
like  cash,  and  are  also  capable  of 
being  sued  on  by  the  holder  pro 
tempore.  But  if  such  a  bill  be 
specially  indorsed,  its  negotiability 
is  at  an  end,  for  it  becomes  thereby 
incapable  of  being  sued  upon  by 
anyone  except  the  special  indorsee. 
Sigoumey  v.  Lloyd,  8  B.  &  C. 
622,  5  Bingh.  525  ;  Arclier  v. 
Bank  of  England,  Dougl.  639  ; 
Treuttel  y.  Barandon,  8  Taunt. 
100.  In  Glynn  v.  Baker,  the 
court  appears  to  have  been  of 
opinion  that  even  had  the  jury 
expressly  found  the  India  bond  to 
be  negotiable,  and  to  pass  accus- 
tomably  by  delivery,  it  would  not 
have  been  so  in  contemplation  of 
law.  "  If  it  be  meant,"  said  Lord 
Ellenborougk,  "  to  liken  this  to  the 
case  of  bankers'  notes,  in  Miller  v. 
Race,  as  having  acquired  in  fact  a 
negotiable  quality,  and  being  re- 


ceived as  cash,  or  to  ordnance 
debentures,  notes,  bills,  and  other 
securities  of  the  same  description, 
which  are  circulated  daily  in  the 
money  market,  the  fact  of  such 
negotiability  should  be  stated. 
But  supposing  it  were  so  staled,  haw 
could  a  rigid  of  action  be  made  to 
pass  *  on  tliese  securities  by  such  a 
practice  to  the  holder  of  them,  where 
by  law  no  such  right  passes  ?  There 
must  always  be  that  impediment 
existing  to  the  legal  negotiability 
of  such  instruments,  which  dis- 
tinguishes them  from  bills  of  ex- 
change, and  securities  of  that 
nature,  in  which  the  legal  interest 
passes,  under  the  law  merchant, 
by  indorsement  and  delivery  to 
another."  Taddy,  Serj.,  cited  a 
case  of  Maclish  v.  Ekins,  to  the 
same  point,  a  short  note  of  which 
is  to  be  found  18  East,  515.  See 
also  Taylor  v.  Kymer,  3  B.  &  Ad. 
321,  and  Taylor  v.  Trueman,  1  M. 
&  M.  453 ;  which  were,  however, 
decided  on  the  construction  of  St. 
6  G.  4.  c.  94 :  and  the  expressions 
of  Ashurst,  J.,  2  T.  R.  71,  and 
post.  It  is  submitted,  therefore, 
as  at  least  probable  that  if  the 
right  of  suing  on  an  instrument 
should  not  appear  upon  the  face  of 
it  to  bo  extended  beyond  one 
particular  individual,  no  usage 
of  trade,  however  extensive,  would 
be  allowed  by  the  courts  (at  least 
in  the  case  of  an  English  instru- 
ment) to  confer  upon  it  the  cha- 
racter and  incidents  of  negoti- 
ability. It  is,  however,  right  to 
mention   that  there  is  a  case  of 
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ReiUeria  v.  Ruding^  I    M.  &  M., 
^11,  which  seems  at  first  sight  to 
inilitate  against  this  doctrine.     In 
-that  case  the  plaintiff  signed  a  bill 
<^f  lading  for  goods   shipped    in 
£pain,    by  Bernardo   Echeluce^  to 
delivered  in  London,  to  Messrs. 
""Brien,   on   being   paid  freight, 
rimage,  and  average  ;  there  was 
o  mention  of  assigns  in  the  bill 
f  lading.     The  defendants  having 
the  goods,  and  being  sued 
or  freight,  Brougham  argued  that 
he  bill  not  being  assignable  by 
^idorsement,  they  were  not  liable, 
witness  was  then  called,  who 
roved  that  bills  of  lading  from 
pain  were  frequently  in  the  same 
im,  and  were  nevertheless  treated 
assignable    by    indorsement. 
Tenterden^  after  referring  to 
Mie  Treatise   on  Shipping,  page 
,  5th  edition,  and  reading  ^'  for 
*  a  person  accept  anything  which 
e  knows  to  be  subject  to  a  duty 
charge,  it  is  natural  to  conclude 
he  means  to  take  the  duty   or 
cliarge  on  himself,  and   the  law 
may  very  well  imply  a  promise 
to  perform  what  he  so  takes  upon 
himself,'^  said,  '^  this  seems  to  me 
to  be  the  correct  principle,  and 
the  omission  of  the  words  or  their 
^s^igfu  makes  no  difference."   Now 
if  Benteria  v.  Ruding  be  taken  to 
prove  that  a  bill  of  lading  omit- 
ting the  words  assigns  is  neverthe- 
less assignable,  so  as  to  pass  the 
l^gal  right  in  the  goods  to  the 
^iidorsee,  it  certainly  does  appear 
to  militate   against  the  doctrine 
^bove  contended  for,  and   seems 


also  contrary  to  the  opinion  ex- 
pressed by  Ashurst^  J.,  in   Lick- 
harrow  V.   MasoUy  2  T.   R.    71 ; 
where  his  lordship    says,    "  The 
assignee  of  a  bill  of  lading  trusts 
to  the  indorsement;   the  instru- 
ment is  in  its  nature  transferable 
in  this  respect ;    therefore,  it  is 
similar  to  the  case  of  a  bill  of 
exchange.      If  the  consignor  had 
intended  to  restrain  the  negotiability 
of  it^   he  should  have  confined  the 
delivery  of  the  goods  to  the  vendee 
only^  but  he  has  made  it  an  indors- 
able  instrument"     But  if  Benteria 
V.  Buding  be  taken  only  to  show , 
that  the  delivery  up  of  the  goods 
to  the  defendants  was  a  sufficient 
consideration  to  support  a  promise 
on  their  part  to  pay  the  freight, 
&c.,   and    that  such    a  promise 
might  be  implied  from  their  know- 
ledge that  the  goods  they  accepted 
were  subject  to  those  charges,  the 
case  will  be  distinguishable,  and 
will  be  similar  to  that  of  WiUiams 
V.  Leaper^  3  Burr.    1886,  where 
the   defendant,   a    broker,   being 
about  to  sell  the  goods  of  A.,  for 
the  benefit  of  his  creditors,   the 
plaintiff,   A.'s  landlord,  came  to 
distrain   them;    upon   which  the 
broker  promised  to  pay  the  rent, 
if  the  landlord  would  permit  him 
to  retain  and  sell  the  goods ;  the 
consideration  was  held  sufficient, 
and    the    promise    binding.      In 
Williams  v.  Leaper^  therefore,  the 
landlord's  relinquishment  of    his 
lien  on  the  goods  for  rent  was  a 
sufficient  consideration  to  support 
a  promise  by  a  party  not  being 
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the  owner  of  the  goods,  but  who 
obtained  posseesion  of  them  by 
the  landlord'^s  relinquishment  of 
hifl  lien,  to  pay  the  charge  upon 
them  for  rent :  and  pari  ratione^ 
in  Senteria  v.  Ruding^  the  master's 
relinquishment  of  his  lien  on  the 
goods  for  freight  was  a  sufficient 
consideration  to  support  a  promise 
by  the  defendants,  who  obtained 
possession  of  the  goods  by  the 
Captain^s  relinquishment  of  his 
lien,  to  pay  the  charge  upon  them 
(or  freight;  and  the  passage  of 
his  work  referred  to  by  Lord 
Tenterden  shows  that  such  a  pro- 
mise may  be  implied ;  and  though 
Scaife  v.  Tobin,  3  B.  &  Ad.  523, 
*  (which,  however,  is  subsequent 
to  jRenteria  v.  Ruding^)  decides 
that  a  person  who  is  not  the 
owner  of  goods,  does  not  by  the 
mere  receipt  of  them,  with  the 
knowledge  that  they  were  subject 
to  a  charge,  bind  himself  to  pay 
it;  yet  it  is  there  laid  down  by 
Lord  Tenterden^  that  if  such  a 
person  receive  the  goods  in  pur- 
suance of  a  bill  of  lading  making 
the  payment  of  such  charge  a  con- 
dition precedent  to  the  delivery 
of  the  goods,  or  if  he  have  notice 
from  the  master,  that  if  he  take 
the  goods  he  must  take  them 
subject  to  the  charge,  he  will  be 
liable.  Now  in  JKen^ma  v.  Ruding 
the  defendants  claimed  to  receive 
the  goods  by  virtue  of  the  bill  of 
lading,  which  made  the  payment 
of  freight,  &c.,  a  condition  pre- 
cedent to  the  delivery.  And 
though  they  might  not   be,  pro- 


perly speaking,  indorsees  of  the 
bill ;  still  as  they  exhibited  it,  and 
claimed  to  receive  the  goods  in 
pursuance  of  it,  they  might  fairly 
be  taken  to  have  assented  to  its 
terms,  so  that  a  promise  to  pay 
the  charge  therein  imposed  might 
be  implied. 

Further — although  an  instru- 
mentmaycontain  nothing  on  the 
face  of  it  inconsistent  with  the 
character  of  negotiability,  still,  if 
it  be  not  accustomably  transferable 
in  the  same  manner  as  cash,  it  will 
not  be  looked  upon  as  a  negoiiabk 
instrument.  Thus  in  Lang  y.  Smyth 
a  question  arising  whether  certain 
instruments  called  bordereaux  and 
coupons^  which  purported  to  entitle 
the  bearer  to  portions  of  the  public 
debt  of  the  kingdom  of  Naples, 
were  negotiable  instruments  ;  the 
jury  having  found  that  they  did 
not  usually  pass  from  hand  to 
hand  like  money;  that  finding  was 
held  conclusive  to  show  that  they 
were  not  negotiable  instruments. 
Whether  an  instrument  which  has 
never  been  solemnly  recognised  by 
the  law  as  negotiable  be  accustom- 
ably  transferable  by  delivery,  or 
not,  is  a  question  which  must  in 
each  case  be  left  to  the  determi- 
nation of  a  jury.  It  was  submitted 
to  the  jury  in  Lang  v.  Smyth^  and 
held  to  have  been  rightly  so. 

It  seems  to  have  been  thought 
in  Lang  v.  Smyth^  that  if  a  question 
were  to  arise  respecting  the  ne^- 
tiability  of  a  foreign  instrument, 
and  it  were  shown  not  to  bo  nego- 
tiable in  the  country  where  it  was 
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made,  the  fact  of  its  accustomably 
passing  like  cash  in  this  country 
would  not  make  it  negotiable. 
"  These"  said  Tindal,  C.  J.,  are 
not  English  instruments  recognised 
by  the  law  of  En^and,  but  Near 
politan  securities  brought  to  the 
notice  of  the  court  for  the  first 
time,  and  as  Judges  we  are  not 
allowed  to  form  an  opinion  on 
them  tmless  supplied  with  evidence 
as  to  the  law  of  the  country  whence 
they  come.  Judges  have  only  taken 
upon  themselves  to  decide  the 
nature  of  instruments  recognised 
by  the  law  of  this  country,  as  bills 
of  exchange^  which  pass  current 
by  the  law  merchant,  dividend 
warrants,  or  exchequer  biUs,  the 
transfer  of  which  is  founded  on 
statutes,  which  a  Judge  in  an 
English  court  is  bound  to  know. 
It  has  been  urged  that  in  Gorgier 
v.  MieviJky  the  case  of  the  Prussian 
bonds,  no  evidence  was  given  of 
the  foreign  law.  But  evidence 
was  given,  that,  by  the  usage  of 
merchants  in  this  country,  those 
bonds  passed  from  hand  to  hand, 
which  usage  could  have  scarcely 
existed  unless  they  were  nego- 
tiable in  Prussia,  so  that  evidence 
as  to  the  law  of  Prussia  was  ren- 
dered unnecessary.  And  the  ques- 
tion is  not  so  much  what  is  the 
usage  in  the  country  whence  the 
instrument  comes,  as  in  the  country 
where  it  was  passed."  The  rule 
to  be  collected  from  this  seems  to 
bo  that  a  foreign  instrument  is  not 
negotiable  here,  unless  negotiable 
where    it  was  made;    but    that 


evidence  that  it  is  accustomably 
transferable  from  hand  to  hand  in 
this  country,  is  primd  facie  evi- 
dence that  it  also  is  so  abroad. 
One  class  of  cases  in  which  the 
negotiability  of  an  instrument  be- 
comes important,  is  where  a  ques- 
tion arises  whether,  upon  the 
holder^s  death,  it  be  subject  to 
probate  duty.  Now  as  the  ordi- 
nary's right  to  grant  probate  at 
all  depends  on  the  locality  of  the 
effects  within  his  diocese,  it  has 
been  held  that  French  rentes^ 
American  stock,  and  debts  due 
from  a  foreigner,  being  transfer- 
able abroad  only,  must  be  con- 
sidered as  locally  situate  abroad, 
and,  consequently,  as  exempt  from 
probate  duty ;  but  that  Foreign 
bills  and  bonds,  given  by  the 
Russian,  Dutch,  and  Prussian 
governments  accustomably  sale- 
able in  the  market  here  are 
chattels  in  this  country  liable  to 
probate  duty,  although  the  divi- 
dends upon  the  Dutch  bonds  were 
payable  solely  at  Amsterdam. 
Attorney- General  v.  BouwenSy  4  M. 
&  W.  171 ;  Attorney- General  v. 
Hope,  1  C.  M.  &  Rose.  680;  8 
Bligh,  44  ;  Attorney- General  v. 
Dimond,  1  C.  &  Jerv.  856. 

It  has  thus  been  endeavoured 
to  deduce  some  rules  whereby  to 
ascertain  when  a  particular  in- 
strument is  or  is  not  negotiable. 
When  once  decided  to  be  nego- 
tiable, it  becomes,  as  has  been 
already  stated,  exempted  from  the 
ordinary  rule  respecting  chattels 
personal,  and  property  in  it  may 
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be  transferred  by  a  man  who  has 
none  in  it  himself,  to  a  person 
taking  it  band  Jide^  and  for  a  good 
consideration.     Grant  v.  Vauffhan, 

3  Burr.  1516 ;  Collins  v.  Martin^ 
^  B.  &  P.  649 ;  fVookey  v.  Pole,  4 
B.  &  A.  1 ;  Peacock  v.  Rhodes, 
Dougl.  636;    Lawson  v.    Weston, 

4  Esp.  66;  Snow  v.  Saddler,  3 
Bingh.  610.  But  a  party  who  has 
not  taken  it  bond  fide,  and  for  good 
consideration,  will  not  be  permitted 
to  retain  it ;  for  it  stands  on  the 
same  footing  as  money,  except 
that  it  is  much  *  more  easily 
identified,  and  money  itself  could 
not  be  retained  under  those  cir- 
cumstances. 

This  was  decided  in  Clarke  v. 
Shee,  Cowp.  197,  whore  the  plain- 
tiffs  clerk  received  notes  and 
moneys  for  his  master,  and  laid 
them  out  with  the  defendant  in 
illegal  insurances  of  lottery-tickets ; 
the  master,  being  able  to  prove 
their  identity,  was  held  entitled  to 
recover  them.  "  When  money  or 
notes,"  said  Lord  Mansfield,  "  are 
paid  bond  fide,  and  upon  a  valuable 
consideration,  they  never  shall  be 
brought  back  by  the  true  owner ; 
but  where  they  come  maid  fide 
into  a  person'^s  hands,  they  are  in 
the  nature  of  specific  property; 
and  if  their  identity  can  be  traced 
and  ascertained,  the  party  has  a 
right  to  recover."  Such  being 
the  principle,  the  contest  in  each 
particular  case  has  ever  since  been 
whether  the  circumstances  under 
which  the  negotiable  instrument 
has  passed  to  the  party  claiming 


to  hold  it,  afford  evidence  of  mala 
fides^  so  as  to  bring  the  ease 
within  the  latter  part  of  the  rule 
laid  down  in  Clarke  v.  Shee,  by 
Lord  Mansfield,  Now,  it  was 
very  early  held  that  there  might 
be,  on  the  part  of  a  person  taking 
a  negotiable  instrument,  negli- 
gence of  such  a  description,  and 
so  gross,  as  would  afford  cogent 
evidence  of  mala  fides ;  in  other 
w  ords,  as  would  satisfy  any  reason- 
able man  that  the  party  guilty  of 
it  must,  or  ought  to,  have  sus- 
pected that  the  dealing  in  which 
he  w^as  engaged  was  tainted  with 
fraud.  This  was  laid  down  in 
Solomons  v.  the  Bank  of  England, 
13  East.  135.  But  the  case  which 
has,  perhaps,  gone  furthest  on  the 
subject,  is  Gill  v.  Cvbitt,  3  B.  &  G. 
466.  That  was  an  action  brought 
upon  a  bill  drawn  by  Evered  on 
the  defendants,  and  accepted  by 
them.  On  the  20th  of  August, 
1823,  a  letter  containing  this  bill, 
with  two  others,  was  enclosed  in  a 
parcel,  and  booked  at  the  Oreen 
Man  and  Still,  for  Birmingham, 
where  the  parcel  arrived,  but  the 
letter  was  foimd  to  have  been 
opened,  and  the  bills  were  gone. 
The  plaintiff's  nephew  swore  that 
on  the  21st  of  August,  between 
9  and  10,  ante  meridiem,  the  bill 
was  brought  to  the  ofiice  of  the 
plaintiff,  a  bill-broker  in  London, 
by  a  person  whose  features  were 
familiar,  but  whose  name  was  un- 
known to  him,  and  who  desired 
the  bill  might  be  discounted  ;  but 
the  witness,  at  first,  declined  to  do 
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80,  because  the  acceptors  wore  not 
known  to  him :  the  person,  who 
brought  the  bill,  then  said,  that  a 
few  days  before  he  had  brought 
other  bills  to  the  office,  and  that, 
if  inquiry  were  made,  it  would  be 
found  that  the  parties  whose  names 
were  on  this  bill  were  highly  re- 
spectable :  he  then  quitted  the 
office,  and  left  the  bill,  and  on  in- 
quiry the  witness  was  satisfied  with 
the  names  of  the  acceptors :  the 
stranger  returned  after  a  lapse 
of  two  hours,  indorsed  the  bill  in 
name  of  Charles  Tat/lor^  and  re- 
ceived the  full  value  for  it,  the  usual 
discount,  and  a  conunission  of  two 
shillings  being  deducted  :  the  wit- 
ness did  not  inquire  the  name  of 
the  person  who  brought  the  bill  or 
his  address,  or  whether  he  brought 
it  on  his  own  account  or  otherwise, 
or  how  ho  came  by  the  bill.  It 
was  the  practice  at  the  plaintiiF  's 
office  not  to  make  any  inquiries 
about  the  drawer  or  other  parties 
to  a  bill,  provided  the  acceptor 
was  good.  The  Lord  Chief  Justice 
left  it  to  the  jury  whether  the  plain- 
tiff had  taken  the  bill  under  circum- 
stances which  ought  to  have  excited 
the  suspicion  of  a  prudent  and  care- 
ful man.  If  they  thought  he  had, 
they  were  to  find  a  verdict  for  the 
defendant.  His  lordship  asked 
the  jury  what  they  would  think  if 
a  board  were  affixed  over  an  office 
with  this  notice,  '^  Bills  discounted 
for  persons  whose  features  are 
known,  and  no  questions  asked.'" 
The  jury  found  for  the  defendant, 
and  a  new  trial  being  moved  for. 


was  refused,  the  Lord  Chief  Jus- 
tice saying,  he  agreed  that  the 
case  was  hardly  distinguishable 
from  Lawson  v  Weston^  4  Esp.  56, 
but  could  not  help  thinking  that, 
if  Lord  Kenyon  had  anticipated 
the  consequences,  he  would  have 
paused  before  he  pronounced  that 
decision.  Bayley^  J.,  said,  "  It  is 
said  that  the  question  usually  sub- 
mitted to  the  consideration  of  the 
jury  has  been  whether  the  bill  was 
taken  bond  fide^  and  whether  a 
valuable  consideration  was  given 
for  it.  I  admit  that  has  been  gene- 
rally the  case,  but  I  consider  it 
was  parcel  of  the  boTia  fides 
whether  the  plaintiiF  had  asked  all 
those  questions  which,  in  the  or- 
dinary and  proper  manner  in  which 
*  trade  is  conducted,  a  party  ought 
to  ask."  '^  It  is  a  question  for  the 
jury,^  said  Holroyd^  J.,  "  whether 
a  bill  has  been  taken  bona  fide  or 
not,  and  whether  due  and  rea- 
sonable caution  has  been  used  by 
the  party  taking  it."  This  case 
has  been  stated  at  some  length, 
because  it  has  been  the  one  usually 
most  relied  on  by  persons  seeking 
to  invalidate  the  transfer  of  a  bill, 
on  the  ground  of  want  of  caution 
in  taking  it.  It  was  followed  by 
Snow  V.  Peacock^  3  Bing.  408 
Down  V.  Hailing,  4  B.  &  C.  330 
Slater  v.  West,  Dans.  &  Lloyd,  15 
Beckwith  v.  Corrall,  4  Bingh.  444 
Strange  v.  Wigney,  6  Bingh.  677 
Easly  V.  Crockford,  10  Bingh.  243 
which  last  is  a  strong  case :  the 
plaintiff  there,  who  was  robbed  of 
a  bank-note  for  200/.,  was  held 
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entitled  to  reoover  it  from  the  de- 
fendant, who  had  taken  it,  as  he 
said,  in  payment  of  a  bet  at  the 
Derby,  but  eould  not  recollect 
(rcmi  whom.  In  Sruno  v.  Saddler^ 
8  Bingh.  610,  the  court  had  held 
that  a  person  who  received  a  stolen 
30/.  note  in  payment  of  a  bet  at 
Doncaster,  might  retain  it  against 
the  true  owner;  but  the  court 
distinguished  the  case,  on  account 
of  the  larger  amount  of  this  note. 
See,  further  Bum  v.  Morris^  4 
Tyrwh.  4f85 ;  Haynes  v.  Faster^  4 
Tjrrwh.  66  ;  and  Fancourt  v.  Btdl, 
1  Bingh.  N.  C.  681.  However,  a 
disposition  has  of  late  been  mani* 
fested  to  relax  the  strictness  with 
whidi  the  conduct  of  the  person 
receiving  a  bill  or  note,  improperly 
oome  by,  has  heretofore  been  re- 
garded. In  Crook  V  Jadis^  5  B.  & 
Ad.  909,  an  accommodation  bill 
for  lOOO/i  was  fraudulently  sold  to 
Howard,  for  whom  the  plaintiff 
discounted  it.  In  an  action 
against  the  drawer,  Lord  Denman 
left  it  to  the  jury  to  find  for  the 
plaintiff,  if  they  thought  he  had 
not  been  guilty  of  gross  negligence^ 
and  the  court,  on  a  motion  for  a 
new  trial,  ruled  that  that  was  the 
correct  expression.  "  I  never," 
said  Patteson,  J.,  '^  could  under- 
stand what  was  meant  by  a  party 
taking  a  bill  under  circumstances 
which  ought  to  have  excited  the 
suspicion  of  a  prudent  man."*^ 
(Fiwfc  tamen  the  observations  of 
Tindaly  L.  C.  J.,  in  Vaughan  v. 
Menlove,  3  Bingh.  N.  C.  475.  This 
was  followed  by  Backhouse  v.  Har- 


rison^ 5  B.  &  Adol.  1 098 :  there 
the  plaintiff,  an  officer  of  a  bank- 
ing company,  discounted  two  dis- 
coloured bills,  for  20/.  and  26/.  19^. 
9c/.,  for  a  man  who  could  not  write, 
and  was  not  known  in  the  town. 
The  bills  turned  out  to  have  been 
lost,  and  the  jury  found,  on  ques- 
tions specially  submitted  to  them, 
that  the  plaintiff  took  the  biDs 
bond  fide^  but  under  such  circum- 
stances  that  a  reasonable  cautious 
man  would  not  have  taken  them. 
They  then  found  a  verdict  for  the 
defendant,  subject  to  the  question 
whether  he  was  not  estopped  from 
setting  up  the  plaintiffs  negligence 
as  a  defence,  by  having  himself 
committed  the  first  negligence  in 
not  advertising  the  loss   of  the 
bills.    The  court,  without  deciding 
that  point,  set  the  verdict  aside, 
on  the  ground  that  gross  negligence 
had  not  been  found  by  the  jury, 
and  that  the  evidence  was  not  suf- 
ficient to  warrant  such  a  finding. 
"  I  have  no  hesitation,"  said  Pat- 
teson,  J.,  "  in  saying,  that  the  doc- 
trine first  laid  down  in  Gill  v.  Cu- 
bitt,  and  acted  upon  in  other  cases, 
that  a  party,  who  takes  a  bill  under 
circumstances  which  ought  to  have 
excited  the  suspicion  of  a  prudent 
man,  cannot  recover  it,  has  gone 
too  far,  and  ought  to  bo  restricted. 
I  can  perfectly  understand  that  a 
party  who  takes  a  bill  fraudulently, 
or  under  such  circumstances  that 
he   must   know   that  the  person 
offering  it  to  him  has  no  right  to 
it,  will  acquire  no   title  ;    but  I 
could    never    understand  that   a 
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party  who  takes  a  bill  bond  Jide^ 
but  under  the  circumstances  men- 
tioned in  Gill  V.  Cubitt^  does  not 
acquire  a  property  in  it.  I  think 
the  fact  found  by  the  jury  here, 
that  the  plaintiff  took  the  bills 
bond  fide^  but  under  such  circum- 
stances that  a  reasonable  cautious 
man  would  not  have  taken  them, 
was  no  defence.  The  rule  must 
be  absolute  for  a  new  trial."  Gill 
V.  Cubitt^  therefore,  after  over- 
ruling Lawson  v.  Weston^  may  now, 
perhaps,  be  itself  considered  as 
virtually  overruled.    See  the  judg- 


ment of  the  Court  of  Exchequer, 
in  Foster  v.  Pearson^  5  Tyrwh.  262, 
where  it  is  observed,  that,  in  con- 
sequence of  the  now  rules  of  plead- 
ing, the  question,  when  next  raised, 
will  probably  be  raised  on  the 
record,  so  that  it  may  receive  the 
decision  of  a  Court  of  Error.  In 
Goodman  v.  Harvey^  4  A.  &  E.,  870, 
the  Court  of  Queen's  Bench  ruled 
that  there  must  be  actual  mala 
fides^  and  that  the  existence  of 
gross  neglig^ice  even  was  unim- 
portant except  so  far  as  it  might 
be  evidence  oi  mala  fides. 
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MICH,—Z2  GEO,  2. 

[rRPORTED   2   BURR.    G65.] 

After  a  judgment  by  default  against  the  casual  ejector^  trespai 

for  nies7ie  profits  may  he  brought  either  in  the  name  of  thm^ 

fictitious  plaintiffs  or  in  that  of  his  lessor. 
In  such  an  action  the  judgment  in  ejectment  is  evidence  of  th  a^  ^|ie 

plaintiff^ s  title  and  possession  from  the  date  of  the  demis^Sr^  ji« 

in  the  declaration  in  ejectment. 
The  costs  of  the  ejectmeJit  may  be  recovered  as  damages. 


This  was  an  action  of  trespass,  for  the  mesne  profits  of  "^^Wa 
house  in  Sheffield,  in  Yorkshire,  brought  in  the  name  »  of 

the  lessee  or  nominal  plaintiff  in  ejectment,  against  tW^^Jtbe 
tenant  in  possession,  after  judgment  obtained  against  tK  ^^e 
casual  ejector,  by  default.     The  costs  of  the  ejeotmeE'^^sot 
were  also  included  and  inserted  in   the   declaration,   r        as 
consequential  damages  of  the  trespass  therein  complained  c^^-of. 

On  the  trial  of  this  cause  before  Lord  Mansjield,  at  tK>  he 
summer  assizes,  1758,  at  the  city  of  York,  the  plaint:z:::^iff 
gave  in  evidence  the  judgment  in  ejectment,  the  writ  of 

possession  with  the  return  of  execution  upon  it,  the  ^^3e- 
fendant'^s  occupation  of  the  premises,  the  value  of  th€=i^n> 
during  that  time  (which  was  proved  to  be  20/.),  and  t- —  he 
costs  of  the  ejectment  (amounting  to  12/.  more). 

On  the  part  of  the  defendant  it  was  objected,  that       ^ 
the  judgment  in  the  ejectment  was  by  default,  against  tr-i^ 
casual  ejector,  this  action  could  not  be  legally  maintain^ 
in  the  name  of  tlio  nominal  plaintiff;  but  ought  to  har^ 
been  brought  by  the  plaintiff's  lessor :    and  they  ougW 
to  have  proved  the  plaintiff  to  have  been  in  possession  when 
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the  defendant  committed  the  trespass  for  which  the  action 
is  brought. 

*  In  support  of  this  objection,  it  was  argued,  that  though 
the  law  allows  fictitious  proceedings  in  ejectment,  for  the 
trying  of  titles ;  yet  in  actions  for  mesne  profits  no  such 
fiction  prevails :  but  the  suit,  the  injury,  and  the  defendant 
are  real;  and  the  action  in  no  respect  difiers  from  any 
action  of  trespass. 

That  this  was  a  possessory  action ;  which  could  in  no 
case  be  maintained,  unless  the  plaintiff's  possession  was 
either  proved  or  admitted:  and  as,  in  the  present  case, 
the  plaintiff  could  not  possibly  prove  an  actual  entry,  there 
was  no  evidence  of  his  possession,  that  could  affect,  or  be 
received  against,  the  present  defendant. 

It  was  admitted,  that  an  action  of  this  kind  might  be 
brought  in  the  name  of  the  nominal  plaintiff  in  ejectment, 
where  the  tenant  had  appeared  and  confessed  lease,  entry, 
and  ouster  ;  because  being  thereby  become  a  party  to  the 
record  in  ejectment,  and  having  confessed  the  entry  of  the 
plaintiff,  he  is  estopped  by  that  confession,  and  by  the 
judgment  against  him,  from  controverting  afterwards  the 
plaintiff  *8  possession :  but  where  the  judgment  in  ejectment 
was  by  default,  against  the  casual  ejector,  there  was  no  such 
confession  of  the  tenant,  no  matter  of  record  to  estopp 
him ;  but  he  was  equally  at  liberty  to  deny  the  plaintiff  ^s 
possession,  and  to  put  him  upon  proving  it,  as  in  any  other 
action  of  trespass ;  and  having  never  been  a  party  to  the 
judgment  in  ejectment,  neither  that  judgment  nor  the  writ 
of  possession  upon  it,  (as  they  were  merely  between  the 
nominal  plaintiff  and  a  third  person,  the  casual  ejector,) 
could  be  any  conclusion  or  evidence  against  the  present 
defendant. 

It  was  therefore  insisted,  that  this  action  ought  to  have 
been  brought  by  the  lessor  of  the  plaintiff,  in  his  own 
name ;  who  might  have  proved  an  actual  entry  under  the 
writ  of  possession ;  and  by  that  entry,  the  possession  he 
thereby  obtained  would  relate  back  to  the  commencement 
of  his  title  :  but  being  brought  in  the  name  of  the  nominal 
plaintiff,  and  the  defendant  being  a  stranger  to  the  judg- 
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ment  in  ejeotment,  the  plwiiiff  had  failed  cS  maintaining 
his  action. 

In  support  of  this  objection,  the  defendant's  counsel 
urged  that  although  the  distinction  was  carried  no  fiurther, 
in  the  case  of  Jefferiesv.  Dysan^  (2  Strange  960,  H.  7  O.  2. 
*  B.  R.)  than  to  admit  the  tenant  in  possession  (where  the 
judgment  was  against  the  casual  ejector,  by  default),  to 
controvert  the  title  of  the  plaintiff,  upon  an  action  for  the 
mesne  profits^  yet  both  parts  of  that  case  had  been  since 
contradicted ;  and  it  had  been  since  holden,  *^  that  tb 


defendant  should  not  controvert  the  plaintiff's  title :  '*'  bui 
(where  the  tenant  had  not  entered  into  the  common  ruk]^^ 
^'  the  plaintiff  must  prove  his  own  actual  possession ;  an£^  m  ^ 
can  only  recover  damages  from  that  time."  For  this,  they^^^jr 
cited  a  case  of  Stanynauffht  v.  CaiuinSy  H.  19  O.  2.  C« 
(2  Barnes  S67«)  and  some  circuit  traditions  of  nonsuita  fc 
want  of  the  plaintiff's  proving  his  possession,  where 
judgment  was  by  default  against  the  casual  ejectcMr. 

Lord  Mafufield  reserved  the  point,  at  the 
afterwards  proposed  it  to  all  the  Judges,  and  had 
opinion ;  which  he  thought  fit  now  pubUcly  and  partioohucrrly 
to  declare. 

Upon  principles,  his  lordship  said,  he  was  dearly 
opinion  against  the  objection,  on  the  trial,  without 
the  counsel  for  the  plaintiff     But  as  authoritieB  were 
referred  to,  and  as  the  point  related  to  the  elkdb  of 
proceeding  which  is  now  almost  the  only  remedy,  in 
tice,  for  recovering  land  wrongfully  withheld ;  he  thoufapb'^ 
it  of  great  consequence  that  the  matter  should  be 
dered  by  all  the  Judges.     He  therefore  reserved  the 
declaring  '^  he  did  it  with  that  view ;  and  that  he  woiil^ 
endeavour   to  get   their   opinion  without  any  delay  <^ 
expense  to  the  parties."" 

Accordingly,  his  lordship  laid  it  before  them  upon  ibe 
first  day  of  term ;  and  they  took  till  last  Thursday,  tb^ 
16th  of  November,  to  look  into  the  cases,  so  far  as  thej 
could,  with  any  accuracy,  be  traced.  And  besides  tbo^e 
that  are  in  print,  they  had  seen  some  in  manuscript, 
different  ways ;  which  were  now,  he  Bai<l,  totally  immaterbt 
to  be  mentioned  : 
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Because  all  the  Judges  are  unanimcfudy  of  opinion 
"that  the  nominal  plaintiflE^  and  the  casual  ejector,  are 
judicially  to  be  considered  as  the  fictitious  form  of  an 
action  really  brought  by  the  lessor  of  the  plaintiff  against 
the  tenant  in  possession ;  invented  under  the  control  and 
power  of  the  court»  for  the  advancement  of  justice  in  many 
respects;  and  to  force  the  parties  to  go  to  trial  on  the 
*  merits,  without  being  entuigled  in  the  nicety  of  pleadings 
on  either  side.**^ 

*^  That  the  lessor  of  the  plaintiff,  and  the  tenant  in  pos- 
ses8i<Hi,  are  substantially,  and  in  truth,  the  parties,  and  the 
only  parties,  to  the  suit.  The  tenant  in  possession  must  be 
duly  served :  and  if  he  is  not,  he  has  a  right  to  set  aside  the 
judgment.  If,  after  he  is  duly  served,  he  does  not  appear, 
but  lets  jttdgm^it  go  by  default,  such  judgment  is  carried 
into  execution  against  him  by  a  writ  of  possession.**^ 

"  That  there  is  no  distinction  between  a  judgment  in 
ejectment  upon  a  verdict,  and  a  judgment  by  default.  In 
the  first  case  the  right  of  the  plaintiff  Is  tried  and  deter- 
mined against  the  defendant:  in  the  last  case  it  is  con- 
fessed.'' 

*^  An  action  for  the  mesne  profits  is  consequential  to  the 
recovery  in  ejectment.  It  may  be  brought  by  the  lessor  of 
ihe  plaintiff  in  his  own  name,  or  in  the  name  of  the  nominal 
loswno ;  and  in  either  shape  it  is  equally  his  action.'' 

'^  The  tenant  is  concluded  by  the  judgment,  and  cannot 
4ix>ntrovert  the  title.  Consequently,  he  cannot  controvert 
'Mbe  plaintiff's  possession ;  because  his  possession  is  part  of 
title :  for  the  plaintiff,  to  entitle  himself  to  recover  in 

ejectment,  must  show  a  possessory  right  not  barred  by 
"tJie  statute  of  limitations." 

'^  This  judgment,  like  all  others,  only  concludes   the 

parties,  as  to  the  subject-matter  of  it.     Therefore,  beyond 

'the  time  laid  in  the  demise,  it  proves  nothing  at  all :  because, 

beyond  that  time,  the  plaintiff  has  alleged  no  title,  nor 

could  be  put  to  prove  any." 

^'  As  to  the  length  of  time  the  tenant  has  occupied,  the 
judgment  proves  nothing ;  nor  as  to  the  value.  And,  there>^ 
fore,  it  was  proved  in  this  case  (and  must  be  in  all)  how 
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long  the  defendant  enjoyed  the  premises ;  and  what  the 
value  was :  and  it  appeared  that  the  time  of  suoh  occupa- 
tion by  the  defendant  was  within  the  time  laid  in  the 
demise.*^ 

This  unanimous  resolution  of  all  the  Judges,  upon  short 
plain  principles,  will  not  only  be  a  certain  and  uniform  rule, 
upon  actions  for  mesne  profits ;  but  may  tend  to  put  this 
fictitious  remedy  by  ejectment  upon  a.  true  and  liberal 
foundation  ;  to  attain  speedily  and  effectually  the  complete 
ends  of  justice,  according  to  the  real  merits  of  the  case. 

*  My  Brother  Wilmot  tells  me,  that  he  had  the  very  same 
question  made  before  him,  upon  the  Oxford  circuit,  the 
last  assizes :  but  the  cause  went  off  upon  another  point. 

I  am  therefore  glad  that  the  general  rule  is  now  settled ; 
and  that  the  settling  it  has  occasioned  no  expense  or  delays 
to  the  particular  parties  in  this  cause. 

The  rule  consequently  was,  that  the  postea  be  delivereA* 
to  the  plaintiff,  that  he  might  have  judgment. 


Seb  GoodtitU  v.  Tombs,  3  Wils. 
118.  Although  Aslin  v.  Parkin 
decides  that  trespass  for  mesne 
profits  may  be  brought,  after  a 
judgment  by  default,  in  the  name 
of  the  fictitious  plaintiff,  still,  if  it 
he  sought  to  recover  profits  ante- 
cedent to  the  day  of  the  demise 
laid  in  the  previous  ejectment,  the 
action  should  be  brought  in  the 
name  of  the  real  plaintiff,  for  the 
title  of  the  fictitious  plaintiff 
exists,  of  course,  only  in  the  pro- 
ceedings in  ejectment,  from  which 
it  appeal's  to  have  commenced  with 
the  demise  there  laid.  So  if  the 
action  be  brought  against  an  occu- 
pier antecedent  to  the  ejectment, 
for  as  to  him  the  record  of  the 
ejectment  is  no  evidence.  Decosta 


V.  Atkins,  B.  N.  P.  87.  See  HwUe^ 
V.  BrittSy  3  Camp.  456 ;  Denn  y^ 
White,  7  T.  R.  1 12.  Nor  will  i- 
be  evidence  in  trespass  for  mesn.  < 
profits  against  a  person  who 
tered  subsequently  to  the  ejeotmen 
unless  it  be  proved  that  he  oame  i 
under  the  defendant  in  ejectm^L 
so  as  to  make  him  privy  to  thmo 
judgment.  Doe  v.  Harvey,  8  Bing-li- 
242.  But  if  he  came  in  under  t 
defendant  in  ejectment,  it  will 
evidence.  Doe  v.  jy/iitcambe,  8 
Bingh.  46. 

It  is  stated  in  Aslin  v.  Parkin, 
that  *'  the  tenant  is  concluded  bj 
the  judgment,  and  cannot  contro- 
vert the  title  ;  ^^  and  this  was  loii^ 
considered  in  practice  as  literal 
true,  although  Vooyht  v.  Winck,  i 
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B.  &  A.  662;  (hUram  v.  Marewoodj 
S  East,  365 ;  Stafford  v.  Clarke,  2 
Bingh.  381 ;  Hooper  v.  Hooper , 
M'CleU.  &  Young,  509;  Wilson 
V.  Butler,  4  Bing.  N.  C.  756 ;  and 
Bowman  v.  Rostrom,  2  Ad.  &  Ell. 
295,  show  clearly  that  a  judgment 
18,  generally  speaking,  no  estoppel, 
unless  pleaded  as  suoh,  where  there 
has  been  an  opportunity  of  doing 
80,  see  post,  vol,  2.  However,  it 
has  been  lately  decided  that  there 
is  now  no  difference  in  that  respect 
between  a  judgment  in  ejectment 
and  one  in  any  other  action.  Doe 
V.  Huddart,  2  C.  M.  &  Rose.  31 6, 
5  Tyrwh.  846.  That  it  operates 
as  an  estoppel  when  pleaded  as 
such  was  decided  in  Doe  v.  Wright, 
2  P.  &  Dav.  672.  See  posL  vol. 
2,  note  to  Duchess  of  Kingston's 
<ase. 

In  one  case,  the  action  of  tres- 
;pass  for  mesne  profits  is  rendered 
unnecessary  by  statute  1  G.  4.  c. 
^7,   s.   2.      When,   in   ejectment 
brought  by  landlord  against  tenant, 
^^e   tenant   or  his  attorney  has 
Ibeen  served  with   due  notice  of 
'^jial,  the  plaintiff  will  not  be  non- 
suited, in  case  of  the  tenant^s  non- 
-appearance.     And    whether    the 
^ibenant  appear  or  no,  the  plaintiff, 
^^fter  proving  his  title,  may  go  on 
prove  the  mesne  profits  down 
the  day  of  the  verdict,  or  some 
X>receding  day  to  be  specially  men- 
tioned therein,  and  will   recover 
^Iie  land,  together  with  the  mesne 
profits  as  damages  :  and  it  is  pro- 
vided that  this  shall  not  bar  the 
\uidlord   from  bringing  trespass 


for  the  mesne  profits  which  shall 
accrue  from  the  verdict,  or  the  day 
specified  therein,  down  to  the  day 
of  delivery  of  possession  of  the  pre- 
mises recovered  in  the  ejectment. 

In  Aslin  v.  Parkin,  the  costs  of 
the  previous  ejectment  (where 
judgment,  as  will  be  remembered, 
went  by  default)  were  included  in 
the  declaration  in  the  action  of 
trespass  for  mesne  profits  as  special 
damage.  See  Doe  v.  Davis,  1  Esp. 
358 ;  Brooke  v.  Bridges,  7  B.  M. 
471.  In  Noioell  v.  Roake,  7  B.  & 
C.  404,  an  ejectment  was  brought 
in  the  Common  Pleas,  and  judg- 
ment given  for  the  defendant, 
which  was  reversed  on  error.  The 
plaintiff  brought  trespass  for  mesne 
profits  in  the  King's  Bench,  and 
recovered  the  costs  in  error,  as 
between  attorney  and  client,  although 
the  Court  of  Error  itself  could  not 
have  given  costs ;  Bell  v.  Potts,  5 
East,  49  ;  Wyrie  v.  Stapleton,  Str. 
615.  If  the  ejectment  was  de- 
fended, the  taxed  costs  are  recover- 
able as  damages  in  this  action ; 
*  Doe  V.  Davis,  Symonds  v.  Page,  1 
C.  &  J.  29 ;  but  no  extra  costs  are 
so.  Doe  V.  Davis,  1  Esp.  358 ; 
Brooke  v.  Bridges,  7  B.  M.  471  ; 
Doe  V.  Hare,  2  Dowl.  P.  C.  245. 

In  estimating  the  damages,  the 
jury  are  also  allowed  to  take  into 
consideration  the  trouble  and  incon- 
venience sustained  by  the  plaintiff, 
in  consequence  of  the  defendant's 
trespasses,  over  and  above  the 
mere  rent  of  the  premises,  so  as 
completely  to  compensate  him  for 
the  injury  he  has  sustained.  Good- 
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HOe  Y.  Tombs,  S  Wils.  121.  ITiis 
aetion  could  not  formerly  have 
been  brought  against,  or  by,  an 
executor  or  administrator,  the  rule 
a^io  personalis  moritur  cum  persond 
being  applicable  to  it.  But  by  3 
&  4  W.  4,  c.  42,  8.  3,  it  now  may, 
provided  it  be  brought  within  six 
months  after  the  defendant  shall 
have  taken  administration  on  him- 
self, and  provided  the  trespasses 
were  committed  within  six  months 
before  the  death  of  the  trespasser; 
and  by  the  same  section  it  may  be 
brought  by  an  executor,  provided 
the  trespasses  were  committed 
within  six  months  before  the 
death,  and  the  action  be  com- 
menced within  a  year  after  the 
death.  By  the  same  statute,  mo- 
ney may  be  paid  into  court,  in 
such  an  action,  under  a  Judge's 
order. 

When  the  action  is  brought,  as 
in  Aslin  v.  Parkin,  in  the  name  of 
a  fictitious  plaintiff,  the  court  will 


stay  proceedings,  until  security  be 
given  for  the  defendant's  costs, 
otherwise  he  would  have  no  means 
of  recovering  them :  B.  N.  P.  89. 

It  is  remarked  in  Adin  v.  Par- 
kin^ that  as  to  the  length  of  time 
the  defendant  has  been  in  posses- 
sion, the  judgment  in  ejectment 
proves  nothing ;  the  consent  rule, 
however,  where  there  is  one,  may 
be  put  in,  and  will  show  the  de- 
fendant to  have  been  in  possession 
at  the  time  of  the  service  of  the 
declaration  in  ejectment.  Doer. 
Gibbs,  2  C.  &  P.  615. 

One  consequence  of  the  plaintiff 
in  ejectment  being  a  fictitious 
person,  is  that  an  ejectm^it  may 
be  brought  on  the  demise  of  one 
partner  against  the  firm;  for  the 
plaintiff  being  John  Doe,  and  not 
his  lessor,  the  ordinary  rule  that  the 
same  person  cannot  at  once  be  plain- 
tiff and  defendant  does  not  apply. 
Francis  \.  Doe,  4  M.  &  W.331. 


CARTER  V.  BOEHM. 


BASTER—b  G.  3. 
[RBPORTBD  3  BURR.,  1905.] 

Insurance  an  Fort  Marlborough  against  foreign  capture^ 
effected  by  its  Governor.  The  weakness  of  thefortj  and  the 
probability  of  its  being  taken  by  the  French^  and  that  the 
insured  knew  these  facts^  but  had  not  communicated  them, 
were  offered  to  be  proved  as  a  defence  to  an  action  on  the 
policy.  It  was  also  objected  that  the  insurance  was  against 
public  policy.  The  plaintiff  proved  that  the  office  of 
Governor  was  mercantile,  not  military;  and  that  the  fort  was 
never  calculated  to  resist  Europccm  enemies.  Held,  that  the 
jury  were  justified  in  finding  for  the  plaintiff. 

The  opinion  of  an  insurance  broker  as  to  the  materiality  of 
the  facts  not  communicated  was  thought  inadmissible  as 
evidence. 

What  concealments  vitiate  a  policy. 

This  was  an  iDsurance  cause,  upon  a  policy  underwritten 
l)y  Mr.  Charles  Boehm,  of  interest,  or  no  interest;  without 
benefit  of  salvage]:      The  insurance  was  made    by  the  t  A  policy  con- 

,      ,  ^^  .  "^  taining  these 

plamtiff,  for  the  benefit  of  his  brother,  Governor  George  words  would 

Ca.rf  j^i*  °**^  ^  illegal, 

xymxer.  I^,  consequence 

It  was  tried  before  Lord  Mansfield  at  Guildhall;  and  gg'^SiiV' 
a  verdict  was  found  for  the  plaintiff  by  a  special  jury  of  wa^^  policies, 
nercnants.  PoweUy  9 

On  Saturday,  the  19th  of  April  la«t,  Mr.  Recorder  Eyre,  ®*"«**-  ^^• 
on  behalf  of  the  defendant,  moved  for  a  new  trial. 

His  objection  was,  "  that  circumstances  were  not  suffi- 
ciently disclosed."" 

A  rule  was  made  to  show  cause :  and  copies  of  letters 
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and    depositions  were    ordered    to    be    left  with  Lord 
Mansfield. 

N.  B.  Four  other  cases  depended  upon  this. 

*  The  counsel  for  the  plaintifi^  viz,  Mr.  Morton^  Mr.  Dun- 
ninffy  and  Mr.  Wallace^  showed  cause  on  Thursday,  the  first 
of  this  month.     But  first, 

Lord  Mansfield  reported  the  eyidence.  That  it  was  an 
action  on  a  policy  of  insurance  for  one  year ;  viz.  from 
16th  of  October,  1759,  to  16th  of  October,  1760,  for  the 
benefit  of  the  Governor  of  Fort  Marlborough,  George 
Carter,  against  the  loss  of  Fort  Marlborough,  in  the  island 
of  Sumatra  in  the  East  Indies,  by  its  being  taken  by  a 
foreign  enemy.  The  event  happened :  the  fort  was  taken, 
by  Count  D^Estaign,  within  the  year. 

The  first  witness  was  Cawthome,  the  policy-broker,  wha 
produced  the  memorandum  given  by  the  Govemor^s  brother, 
the  plaintiff,  to  him :  and  the  use  made  of  these  instructions 
was  to  show  '^  that  the  insurance  was  made  for  the  benefit  of 
Governor  Carter,  and  to  insure  him  against  the  taking  of 
the  fort  by  a  foreign  enemy." 

Both  sides  had  been  long  in  Chancery:  and  the  Chancery 
evidence  on  both  sides  was  read  at  the  trial. 

It  was  objected,  on  behalf  of  the  defendant,  to  be  a  fraud, 
by  concealment  of  circumstances  which  ought  to  have  been 
disclosed  ;  and  particularly  the  weakness  of  the  fort,  and 
the  probability  of  its  being  attacked  by  the  French :  which^ 
concealment  was  offered  to  be  proved  by  two  letters.    Th 
first  was  a  letter  from  the  Governor  to  his  brother 
Carter,  his  trustee,  the  plaintiff  in  this  cause  :  the  second 
was  from  the  Governor  to  the  East  India  Company. 

The  evidence  in  reply  to  this  objection  consisted  of  three 
depositions  in  Chancery,  setting  forth  that  the  Governor  had 
20,000/.  in  effects,  and  only  insured  10,000/. :  and  that  be 
was  guilty  of  no  fault  in  defending  the  fort. 

The  first  of  these  depositions  was  Captain  Tryon'*«.' 
which  proved  that  this  was  not  a  fort  proper  or  designed  to 
resist  European  enemies ;  but  only  calculated  for  defence 
against  the  natives  of  the  island  of  Sumatra  ;  and  also  ib^ 
the  Governor's  office  is  not  military,  but  only  mercantile; 
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and  that  Fort  Marlborough  is  only  a  subordmate  factory  to 
Fort  St.  George. 

There  was  no  evidence  to  the  contrary.  And  a  verdict  was 
found  for  the  plaintiff,  by  a  special  jury. 

After  his  lordship  had  made  his  report, 

*  The  counsel  for  the  plaintiff  proceeded  to  show  cause 
against  a  new  trial. 

They  argued,  that  there  was  no  such  concealment  of  cir- 
cumstances (as  the  weakness  of  the  fort,  or  the  probability 
of  the  attack)  as  would  amount  to  a  fraud  sufficient  to  vitiate 
this  contract :  all  which  circumstances  were  universally 
known  to  every  merchant  upon  the  Exchange  of  London. 
And  all  these  circumstances,  they  said,  were  fully  considered 
by  a  special  jury  of  merchants,  who  are  the  proper  judges 
of  them. 

And  Mr.  Duiming  laid  it  down  as  a  rule— ^^  That  the  in- 
sured is  only  obliged  to  discover  facts ;  not  the  ideas  or 
speculations  which  he  may  entertain  upon  such  facts." 

They  said,  this  insurance  was,  in  reality,  no  more  than  a 
wager ;  '^  whether  the  French  would  think  it  their  interest 
to  attack  this  fort ;  and  if  they  should,  whether  they  would 
be  able  to  get  a  ship  of  war  up  the  river,  or  not.^^ 

Sir  Fletcher  Norton  and  Mr.  Recorder  Eyre  argued,  contra^ 
for  the  defendant,  the  underwriter. 

They  insisted,  that  the  insurer  has  a  right  to  know  as 
much  as  the  insured  himself  knows. 

They  alleged,  too,  that  the  broker  is  the  sole  agent  of  the 
insured. 

These  are  general,  universal  principles,  in  all  insurances. 

Then  they  proceeded  to  argue  in  support  of  the  present 
objection. 

The  broker  had,  they  said,  on  being  cross-examined, 
owned  that  he  did  not  believe  that  the  insurer  would 
have  meddled  with  the  insurance,  if  he  had  seen  these 
two  letters. 

All  the  circumstances  ought  to  be  disclosed. 

This  wager  is  not  only  ^'  whether  the  fort  shall  be  at- 
tacked ;  '^  but  ^^  whether  it  shall  be  attacked  and  taken.*^ 

Whatever  really  increases  the  risk  ought  to  be  disclosed. 
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Then  tbey  entered  into  the  portiealan  which  had  been 
here  kept  concealed.  And  they  insisted  strongly,  that  the 
plaintiff  ought  to  hare  disoorered  the  weakness  and  ab* 
solute  indefensibility  of  the  fort.  In  this  ease,  as  against 
the  insurer,  he  was  obliged  to  make  such  diseoTery ;  though 
he  acted  for  the  QoYernot.  Indeed,  a  Qorenxor  ought  not, 
in  point  of  policy,  to  be  permitted  to  insure  at  all :  but  if  he 
^is  permitted  to  insure,  or  will  insure,  he  ought  to  disclose 
all  facts. 

It  cannot  be  supposed  that  the  insurer  would  have 
insured  so  low,  at  4/.  per  ceni^  if  he  had  known  of  these 
letters* 

It  is  begging  the  question  to  say,  *^  that  a  fort  is  not  in- 
tended for  defence  against  an  enemy.^  The  supposition  is 
absurd  and  ridiculous.  It  must  be  presumed  that  it  was 
intended  for  that  purpose :  and  the  presumption  was  **  that 
the  fort,  the  powder,  the  guns,  &c.,  were  in  a  good  and 
proper  conditioQ.^  If  they  were  not,  (and  it  is  agreed  that 
in  fact  they  were  not,  and  that  the  Goyemor  knew  it,) 
it  ought  to  hare  been  disclosed.  But  if  he  had  disclosed 
this,  he  could  not  have  got  the  insurance.  Therefot^,  this 
was  a  fraudulent  concealment :  and  the  underwriter  is  not 
liable. 

It  does  not  follow,  that  because  he  did  not  insure  his 
whole  prc^rty;  therefore  it  is  good  for  what  he  has 
judged  proper  to  insure.  He  might  have  his  reasons  for  in- 
suring only  a  part,  and  not  the  whole. 

Cur.  advisare  vult. 

Lord  Mansfield  now  delivered  the  resolution  of  the  Court 

This  is  a  motion  for  a  new  trial. 

In  support  of  it,  the  counsel  for  the  defendant  contend,  , 
*'  that  some  circumstances  in  the  knowledge  of  Governor  -^ 
Carter,  not  having  been  mentioned  ac  the  time  the  policy^ 
was  underwrote,  amount  to  a  concealment,  which  ought,  ii 
law,  to  avoid  the  policy.'^ 

The  counsel  for  the  plaintiff  insist,  '^  that  the  not  m< 
tioning  these  particulars  does  not  amount  to  a  concealmei^  i 
which  ought,  in  law,  to  avoid  the  policy ;  either  as  a  fraoAr  ,* 
or,  as  varying  the  contract." 
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Igt.  It  may  be  proper  to  say  something,  ID  general,  of  oon- 
cealmentfl  which  avoid  a  policy. 

2ndly.  To  (state  particularly  the  case  now  under  consider- 
ation. 

Srdly.  To  examine  whether  the  verdict,  which  finds  this 
policy  good,  although  the  particulars  objected  were  not 
mentioned^  is  well  founded. 

First.     Insurance  is  a  contract  upon  speculation. 

The  special  facts,  upon  which  the  contingent  chance  is  to 

^  be  computed,  lie  most  commonly  in  the  knowledge  of  the 

:5nsured  only :  the  underwriter  trusts  to  his  representation, 

d  proceeds  upon  confidence  that  he  does  not  keep  back 

y  circumstance  in  his  knowledge,  to  mislead  the  under- 

"^Miiter  into  a  belief  that  the  circumstance  does  not  exist, 

d  to  induce  him  to  estimate  the  risk  as  if  it  did  not 

ist. 

The  hseping  back  such  circumstance  is  a  frauds  and  therefore 
Mu  potky  is  voidf.      Although   the  suppression  should  t  Fituherhert 
ppen  through  mistake,  without  any  fraudulent  intention ;  x't.  r.  12! 
still  the  underwriter  is  deceived,  and  the  policy  is  void ; 
use  the  risk  run  is  really  different  from  the  risk  un- 
erstood  and  intended  to  be  run  at  the  time  of  the  agree- 
ent. 

The  policy  would  equally  be  void,  against  the  under- 

,  if  Ae  concealed ;  as  if  he  insured  a  ship  on  her  voy- 

^,  which  he  privately  knew  to  be  arrived  :  and  an  action 

uld  lie  to  recover  the  premium. 

The  governing  {principle  is  applicable  to  all  contracts  and 


\ 


Oood  faith  forbids  either  party,  by  concealing  what  he 
X^^vately  knows,  to  draw  the  other  into  a  bai^in  from  his 
lorance  of  that  fact  and  his  believing  the  contrary. 
But  either  party  may  be  innocently  silent  as  to  grounds 
*fea  to  both  to  exercise  their  judgment  upon.     Aliud  est 
*lare;  aliud^  tacere  :  neque  enim  id  est  celare  quicquid  reti- 
nas; sed  cum  quod  tu  scias,  id  ignorare  emolumenti  tui  causa 
lis  eoSy  quorum  intersit  id  scire. 

This  definition  of  concealment,  restrained  to  the  efficient 
**^otives  and  precise  subject  of  any  contract,  will  generally 
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hold  to  make  it  void,  in  favour  of  the  party  misled  by  his 
ignorance  of  the  thing  concealed. 

There  are  many  matters,  as  to  which  the  insured  may  be 
innocently  silent ;  he  need  not  mention  what  the  under- 
writer knows — Scientia  utrinque  par  pares  contrahentes  facit 
An  underwriter  cannot  insist  that  the  policy  is  void» 
because  the  insured  did  not  tell  him  what  he  actually  knew ; 
what  way  soever  he  came  to  the  knowledge. 

The  insured  need  not  mention  what  the  underwriter 

t  ^otEUon  T.    ought  to  knowf ;  what  he  takes  upon  himself  the  knowledge 

8  BiDg.  198 ;      of ;  or  what  he  waives  being  informed  of. 

"^IJ^IJJj^  The  underwriter  needs  not  be  told  what  lessens  the  risk 

Holt,  572 ;        *agreed  and  understood  to  be  run  by  the  express  terms  of  the 

noway,  Dougi.   pohcy.    He  needs  not  be  told  general  topics  of  speculation : 

▼.  Dewur,  ^^  *®>  ^^'  instance,  the  tmdencriter  is  bound  to  know  every  cause 

s^Bo^i  ^^ '     tt'AicA  mat/  occasion  natural  perils  ;  as^  the  difficulty  of  the 

Beil,5B.8tA.  voyoffc — the  kind  of  seasons — the  probability  of  lightning^ 

hurricanes f  earthquakes^  Sfc.   He  is  bound  to  know  every  cause 

which  may  occasion  political  perils ;  from  the  ruptures  of 

states  ;  from  war^  and  the  various  operations  of  it.     He  is 

bound  to  know  the  probability  of  safety^  f^^  ^^  continuance 

or  return  of  peace  ;  from  the  imbecility  of  the  enemy  ^  through 

the  weakness  of  their  councils^  or  their  want  ofstrengthy  Sfc. 

If  an  underwriter  insures  private  ships  of  war,  by  sea  and 
on  shore,  from  ports  to  ports,  and  places  to  places,  any- 
where, he  needs  not  be  told  the  secret  enterprises  they  are 
destined  upon ;  because  he  knows  some  expedition  must  be 
in  view ;  and  from  the  nature  of  his  contract,  without  being 
told,  he  waives  the  information.  If  he  insures  for  three  years, 
he  needs  not  be  told  any  circumstance  to  show  it  may  be 
over  in  two :  or  if  he  insures  a  voyage,  with  liberty  of 
deviation,  he  needs  not  be  told  what  tends  to  show  there 
^vill  be  no  deviation. 

Men  argue  differently,  from  natural  phenomena,  and 
political  appearances :  they  have  different  capacities,  dif- 
ferent degrees  of  knowledge,  and  different  intelligence. 
But  the  means  of  information  and  judging  are  open  to 
both  :  each  professes  to  act  from  his  own  skill  and  sagacity ; 
and,  therefore,  neither  needs  to  communicate  to  the  other. 
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The  reason  of  the  rule  which  obliges  parties  to  disclose 
is  to  prevent  fraud,  and  to  encourage  good  faith.  It  is 
adapted  to  such  facts  as  vary  the  nature  of  the  contract ; 
wkieh  one  privately  knaws^  and  the  other  is  ignorant  of,  and 
has  no  reason  to  suspect. 

The  question,  therefore,  must  always  be  ^^  whether  there 
was,  under  all  the  circumstances  at  the  time  the  policy  was 
underwritten,  a  fair  representation ;  or  a  concealment ; 
fraudulent,  if  designed ;  or,  though  not  designed,  varying 
materiaUy  the  object  of  the  policy,  and  changing  the  risk 
understood  to  be  run.'*' 

This  brings  me,  in  the  second  place,  to  state  the  case  now 

inder  consideration. 

The  policy  is  against  the  loss  of  Fort  Marlborough,  from 

)ing  destroyed  by,  taken  by,  or  surrendered  unto,  any 

European  enemy,  between  the  1st  of  October,  1759,  and 

1st  of  October,  1760.     It  was  undenmtten  on  the  9th  of 

:»iay,  1760. 

The  underwriter  knew  at  the  time  that  the  policy  was 

indemnify,  to  that  amount,  Roger  Carter,  the  Governor 

if  Fort  Marlborough,  in  case  the  event  insured  against 

^^liould  happen.     The  Oovemor's  instructions  for  the  in- 

^^inrance,  bearing  date  at  Fort  Marlborough,  the  22d  of 

^September,  1759,  were  laid  before  the  underwriter.     Two 

actions  upon  this  policy  were  tried  before  me  in  the  year 

762.   The  defendants  then  knew  of  a  letter  written  to  the 

India  Company,  which  the  Company  offered  to  put  into 

hands ;  but  would  not  deliver  to  the  parties,  because  it 

^:^ontained  some  matters  which  they  did  not  think  proper  to 

V>«  made  public. 

An  objection  occurred  to  me  at  the  trial,  ^'  whether  a 
l>olicy,  against  the  loss  of  Fort  Marlborough,  for  the  benefit 
^^t  the  Governor,  was  good ;''  upon  the  principle  which  does 
*iot  allow  a  sailor  to  insure  his  wagesf .  Inuundencj 

But  oonsiderinfi^  that  this  place,  though  called  a  fort,  was  *®  diminiah  hu 

°  r         '  o  '  e«rtion»  for  the 

Really  but  a  factory  or  settlement  for  trade ;  and  that  he,  safetj  of  the 
though  called  a  Governor,  was  really  but  a  merchant :  con-   ppXTjr  ▼. 
^dering,  too,  that  the  law  allows  a  captain  of  a  ship  to  in-  ^*  ^(57 . 
«Ure  goods  which  he  has  on  board,  or  his  share  in  the  ship,   WiUon  ▼. 

Rm  jE*  a*  Co* 
2  Camp.  626. 
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if  he  be  a  part-owner ;  and  the  captain  of  a  privateer,  if  he 
be  a  part-owner,  to  insure  his  share :  considering,  too,  that 
the  objection  did  not  lie,  upon  any  ground  of  justioe,  in  the 
mouth  of  the  underwriter,  who  knew  him  to  be  the 
Oovemor  at  the  time  he  took  the  premium — and  as,  with 
regard  to  principles  of  public  convenience,  the  case  so 
seldom  happens,  (I  never  saw  one  before,)  any  danger 
Axmi  the  ejiample  is  little  to  be  apprehended — I  did  not 
think  myself  warranted,  upon  that  point,  to  nonsuit  the 
plaintiff;  especially,  too,  as  the  objection  did  not  come  from 
the  Bar. 

Though  this  point  was  menticmed,  it  was  not  insisted 
upon  at  the  last  trial ;  nor  has  it  been  seriously  argued,  upon 
this  moticm,  as  sufficient,  alone,  to  vacate-the  policy :  and  if 
it  had,  we  are  all  of  opinion  ^*  that  we  are  not  warranted  to 
say  it  is  void  upon  this  account/^ 

Upon  the  plaintiff  ^s  obtaining  these  two  verdicts,  ihe 
underwriters  went  into  a  court  of  equity ;  where  they  have 
*  had  an  opportunity  to  sift  everything  to  the  bottom,  to  get 
every  discovery  from  the  Governor  and  his  brother,  and  to 
examine  any  witnesses  who  were  upon  the  spot.  At  last, 
after  the  fullest  investigation  of  every  kind,  the  present 
action  came  on  to  be  tried  at  the  sittings  after  last  term. 

The  plaintiff  proved,  without  contradiction,  that  the  place 
called  Bencoolen,  or  Fort  Marlborough,  is  a  factory  or 
settlement,  but  no  military  fort  or  fortress.  That  it  was 
not  established  for  a  place  of  arms  or  defence  against  the 
attacks  of  an  European  enemy ;  but  merely  for  the  purpose 
of  trade,  and  of  defence  against  the  natives.  That  the  fort 
was  only  intended  and  built  with  an  intent  to  keep  off  the 
country  blacks.  That  the  only  security  against  European 
ships  of  war  consisted  in  the  difficulty  of  the  entrance  and 
navigation  of  the  river,  for  want  of  proper  pUots.  That 
the  general  state  and  condition  of  the  said  fort,  and  of  the 
strength  thereof,  was,  in  general,  well  known  by  most 
persons  conversant  or  acquainted  with  Indian  a&irs,  or 
the  state  of  the  Company'^s  factories  or  settlements  ;  and 
could  not  be  kept  secret  or  concealed  from  persons  who 
should  endeavour,  by  proper  inqniry,  to  inform  themselves. 
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Thitt  there  were  no  apprehensions  or  intelligence  of  any 
sttaok  by  the  French,  until   they  attacked  Nattal  in 

February,  1760.   That  on  the  8th  of  February,  1760,  there  («)  The  former 

was  no  suspicion  of  any  design  by  the  French.     That  jfthe^Ewa'd^ 

the  Goyemor  thai  bought,  from  the  witness,  goods  to  Compuij,  tUt 

the  yahie  of  4,000/.,  and  had  goods  to  the  value  of  above  the  preceding 

20,000/.,  and  then  dealt  for  50,000/.  and  upwards.     That  J^;  ^  SJ^p" 

on  the  1st  of  April,  1760,  the  fort  was  attacked  by  a  ^f^^^K  ^^^  ••*- 

tlement  bj  tar- 

Freneh  man-of-war  of  64  guns,  and  a  frigate  of  20  guns,  pnte ;  and  that 

under  the  Count  lyEstaign,  brought  in  by  Dutch  pilots ;  ubirthe7i^3^t 

unavoidably  taken ;  and  afterwards  delivered  to  the  Dutdi :  'f^^  J****  ^•" 

and  the  prisoners  sent  to  Batavia.  fewn  and  repre- 

On  the  part  of  the  defendant,  after  all  the  opportunities  nen  of  the  fort ; 

of  inquiry,  no  evidence  was  offered  that  the  French  ever  ^^^^  ^l^ 

had  any  design  upon  Fort  Marlborough  before  the  end  of  •toret,annt,and 

J  °        *^  o  ^  ^  ammunition; 

March,  1760 ;  or  that  there  was  the  least  mtelligence  or  and  the  impm^ 

aburm  ''  that  they  might  make  the  attempt,"  till  the  takmg  ^ouini^  it 

of  Nattal  in  the  year  1760.  (i'^  '^  ^« 

^  .  .  state )  against 

They  did  not  offer  to  disprove  the  evidence,  that  the  an  European 

Governor  had  acted,  as  in  full  security,  long  after  the  month  ^°  The' latter 

of  September,  1769 ;  and  had  turned  his  money  into  goods,  ^^^Sier^own 

*solaie  as  the  8th  of  February,  1760.  There  was  no  attempt  that  he  is  "now 

to  show  that  he  had  not  lost  by  the  capture  very  consider-  formeri  j  that 

ably  beyond  the  value  of  the  insurance.  IhouM^rt'tick 

Bat  the  defendant  relied  upon  a  letter,  written  to  the  ^^  ^^«  ^« 

_         Ti.rM  1         •!  i<i^iKn  «  settlement ;  for. 

East  India  Company,  beaiing  date  the  16th  of  September  as  they  cannot 

175»,  which  was  sent  to  Engknd  by  the  Pitt,  Captain  tewiTeVthTb 


who  arrived  in  May  1760,  together  with  the  in-  ^endsatthe 

.  coast,  thej  may, 

irtruotiona  for  insuring ;  and  also  a  letter  bearing  date  the  nther  than  re- 

S2nd  of  September,  1759,  sent  to  the  plaintiff  by  the  same  ayiut  itsMmi 

^x»veyance,  and  at  the  same  time,  (which  letters  his  lord-  i^^j^tcmiirhat 

«hip  repeated)  (a).  y^-"  -And 

They  relied   too  upon  the  cross-examination   of   the  sim  his  brother 

iMPoker  who  negotiated  the  policy,  "  that,  in  his  opinionf,  M<S'm'i^l"u^n 

^eee  letters  ought  to  have  been  shown,  or  the  contents  dis-  ^^  '^f^^  ^*"' 

"t*  See 

closed ;  and  if  they  had,  the  policy  would  not  have  been  Bickardt  ▼. 

_      1  'xx       w  Murdoch  1 10 

^nderwntten.  B.  &  c.  527 ; 

The  defendant^'s  counsel  contended  at  the  trial,  as  they  ^^^^^'f  \  « 

have  done  upon  this  motion,  "  that  the  policy  was  void^'—  &  Ad.  846 ; 

'^         '^  2  Ncv.  &  M. 

546. 
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1st.  Because  the  state  and  condition  of  the  fort,  men- 
tioned in  the  Grovemor*s  letter  to  the  East  India  Company, 
was  not  disclosed. 

2dly.  Because  he  did  not  disclose  that  the  French,  not 
being  in  a  condition  to  relieve  their  friends  upon  the  coast, 
were  more  likely  to  make  an  attack  upon  this  settlement, 
rather  than  remain  idle. 

Srdly.  That  he  had  not  disclosed  his  having  received  a 
_  letter  of  the  4th  of  February,  1 769,  from  which  it  seemed 

that  the  French  had  a  design  to  take  this  settlement,  by 
surprise,  the  year  before. 

They  also  contended  that  the  opinion  of  the  broker  was 
almost  decisive. 

The  whole  was  laid  before  the  jury ;  who  found  for  the 
plaintiff. 

Thirdly — It  remains  to  consider  these  objections,  and  to 
examme ''  whether  this  verdict  is  weU  founded."" 

To  this  purpose  it  is  necessary  to  consider  the  nature  of 
the  contract,  at  the  time  it  was  entered  into. 

The  policy  was  signed  in  Mat/  1760.  The  contingency 
was,  whether  Fort  Marlborough  was  or  would  be  taken,  by 
an  European  enemy,  between  October  1759,  and  October 
1760. 

The  computation  of  the  risk  depended  upon  the 
*  chance,  "  whether  any  European  power  would  attack  the 
place  by  sea.**^     If  they  did,  it  was  incapable  of  resistance. 

The  underwriter  at  London,  in  May  1760,  could  judge 
much  better  of  the  probability  of  the  contingency,  than 
Governor  Carter  could  at  Fort  Marlborough,  in  September 
1759.    He  knew  the  success  of  the  operations  of  the  war 
in  Europe.     He  knew  what  naval  force  the  English  andi^ 
French  had  sent  to  the  East  Indies.     He  knew,  from  ^ 
comparison  of  that  force,  whether  the  sea  was  open  to  asij 
such  attempt  by  the  French.     He  knew,  or  might  knoii^ 
everything  which  was  known  at  Fort  Marlborough,     m 
September  1759,  of  the  general  state  of  affairs  in  the  Ei^ 
Indies,  or  the  particular  condition  of  Fort  Marlboroimih, 
by  the  ship  which  brought  the  orders  for  the  insurasr^^* 
He  knew  that  ship  must  have  brought  many  letters  to    ^''^ 
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Elast  India  Company ;  and  particularly  from  the  Governor. 
fie  knew  what  probability  there  was  of  the  Dutch  com- 
mitting or  having  committed  hostilities. 

Under  these  circumstances,  and  with  this  knowledge,  he 
insures  against  the  general  contingency  of  the  place  being 
attacked  by  an  European  power. 

If  there  had  been  any  design  on  foot,  or  any  enterprise 
begun,  in  September  1759,  to  the  knowledge  of  the 
Governor,  it  would  have  varied  the  risk  understood  by 
the  underwriter;  because,  not  being  told  of  a  particular 
design  or  attack  then  subsisting,  he  estimated  the  risk 
upon  the  foot  of  an  uncertain  operation,  which  might  or 
might  not  be  attempted. 

But  the  Governor  had  no  notice  of  any  design  subsisting 
in  September  1759.  There  was  no  such  design,  in  fact : 
the  attempt  was  made  without  premeditation,  from  the 
sudden  opportunity  of  a  favourable  occasion,  by  the  con- 
nivance and  assistance  of  the  Dutch,  which  tempted  Count 
D'Estaigne  to  break  his  parole. 

These  being  the  circumstances  under  which  the  contract 
was  entered  into,  we  shall  be  better  able  to  judge  of  the 
objections  upon  the  foot  of  concealments. 

The  first  concealment  is,  that  he  did  not  disclose  the 
condition  of  the  place. 

The  underwriter  knew  the  insurance  was  for  the  Oovemor. 
He  knew  the  Governor  must  be  acquainted  *  with  the 
state  of  the  place.  He  knew  the  Governor  could  not 
disclose  it,  consistent  with  his  duty.  He  knew  the 
Governor,  by  insuring,  apprehended  at  least  the  possibility 
of,  an  attack.  With  this  knowledge,  without  asking  a 
question,  he  underwrote. 

By  so  doing,  he  took  the  knowledge  of  the  state  of  the 
[dace  upon  himself.  It  was  a  matter  as  to  which  he  might 
be  informed  various  ways :  It  was  not  a  matter  within  the 
private  knowledge  of  the  Governor  only. 

But,  not  to  rely  upon  that,  the  utmost  which  can  be 
contended  is,  that  the  underwriter  trusted  to  the  fort  being 
in  the  condition  in  which  it  ought  to  be :  in  like  manner 
as  it  is  taken  for  granted,  that  a  ship  insured  is  seaworthy. 

A  A 
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What  is  that  oondition  ?  AH  the  witnesses  agree  ^^  that 
it  was  only  to  resist  the  natives,  and  not  an  European 
force."  The  policy  insures  against  a  total  loss ;  taking 
for  granted  ^'that  if  the  place  was  attacked,  it  would 
be  lost."" 

The  contingency,  therefore,  which  the  underwriter  has 
insured  against  is,  '^  whether  the  place  would  be  attacked 
by  an  European  force ; ''  and  not  "  whether  it  would  be 
able  to  resist  such  an  attack,  if  the  ships  could  get  up  the 
nver. 

It  was  particularly  left  to  the  jury  to  consider,  ^*  whether 
this  was  the  contingency  in  the  contemplation  of  the 
parties  i'"'^  they  have  found  that  it  was. 

And  wo  are  all  of  opinion,  '^  that,  in  this  respect,  their 
conclusion  is  agreeable  to  the  evidence." 

In  this  view,  the  state  and  condition  of  the  place  was 
material,  only  in  case  of  a  land  attack  by  the  natives. 

The  2nd  concealment  is,  his  not  having  disclosed,  that^ 
from  the  French  not  being  able  to  relieve  their  friends 
upon  the  coast,  they  might  make  them  a  visit. 

This  is  no  part  of  the  fact  of  the  case :  it  is  mere  speen- 
lation  of  the  Oovemor^s,  from  the  general  state  of  the  war. 
The  conjecture  was  dictated  to  him  from  his  fears.  It  is  a 
bold  attempt  for  the  conquered  to  attack  the  conqueror,  in 
his  own  dominions.  The  practicability  of  it,  in  this  case, 
depended  upon  the  English  naval  force  in  those  seas; 
which  the  underwriter  could  better  judge  of  at  London^  in 
May  1760,  than  the  Oovemor  could  at  Fort  Marlborough, 
in  September  1759. 

*  The  3rd  concealment  is,  that  he  did  not  disclose  the 
letter  from  Mr.  Winch,  of  the  4th  of  February  1759,  * 
mentioning  the  design  of  the  French  the  year  before. 

What  that  letter  was ;  how  he  mentioned  the  design  si 
or  upon  what  authority  he  mentioned  it ;  or  by  whom 
design  was  supposed  te  be  imagined,  does  not  appeu*. 
defendant  has  had  every  opportunity  of  discovery ; 
nothing  has  come  out  upon  it,  as  to  this  letter,  which  h^ 
thinks  makes  for  his  purpose. 

The  plaintiff  offered  to  read  the  account  Winch  wrote 
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to  the  East  India  (Tompany :  which  was  objected  to ;  and, 

therefore,  not  read.     The  nature  of   that  intelligence, 

therefore,  is  yery  doubtful.     But,  taking  it  in  the  strongest 

light,  it  if  a  report  of  a  design  to  surprise,  the  year  before ; 

but  then  dropped. 

This  is  a  topic  of  mere  general  speculation  ;  which  made 

no  part  of  the  facts  of  the  case  upon  which  the  inmrance 

^ras  to  be  made. 

It  was  said,  if  a  man  insured  a  ship,  knowing  that  two 

privateers  were  lying  in  her  way,  without  mentioning  that 

ciromnstance,  it  would  be  a  fraud ;  I  agree  it  f.     But  if  t  Ace.  Beek- 

be    knew  that  two  privateers  had  been  there  the  year  grove,  died  z 

before,  it  would  be  no  fraud  not  to  mention  that  circum-  ]^"^^J/  y, 

fltanoe :   because  it  does  not  follow  that  they  will  cruise  Bederhif, 

/  ,        1  Holt,  28a 

thiB  year  at  the  same  tune,  m  the  same  place ;  or  that 

tbey  are  in  a  condition  to  do  it.     If  the  circumstance  of 

^^this  design  laid  aside  ^  had  been  mentioned,  it  would 

hare  tended  rathw  to  lessen  the  risk  than  increase  it :  for, 

the  design  of  a  surprise  which  has  transpired,  and  been 

laid  aside,  is  less  likely  to  be  taken  up  again ;  especially 

by  a  vanquished  enemy. 

The  Jury  considered    the  nature    of   the  Oovemor^s 

^lenee,  as  to  these  particulars :  they  thought  it  innocent ; 

Vid  that  the  omission  to  mention  them  did  not  vary  the 

^^ntract.    And  we  are  all  of   opinion,   '^  that,  in  this 

^*«8pect,  they  judged  extremely  right.**' 

There  is  a  silence,  not  objected  to  at  the  trial,  nor  upon 

^^luB  motion,  which  might  with  as  much  reason  have  been 

^^jected  to  as  the  two  last  omissions ;  rather  more. 

It  appears  by  the  Governor's  letter  to   the  plaintiff, 

that  he  was  principally  apprehensive  of  a  Dutch  war." 

e  certainly  had,  what  he  thought,  good  grounds  for  this 

apprehension.    Count  D'Estaigne,  being  piloted  by  the 

^^KfcA,  delivering  the  fort  to  the  Dutch^  and  sending  the 

Prisoners  to  Batavia^  is  a  confirmation  of  those  grounds. 

\nd  probably  the  loss  of  the  place  was  owing  to  the 

^^yyjteh.      The  French  could  not  have  got   up  the  river 

nthout  Dutdi  pilots :  and  it  is  plain  the  whole  was  con* 

A  a2 
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certed  with  them.     And  yet,  at  the  time  of  underwritiDg 
the  policy,  there  was  no  intimation  about  the  Dutdu 

The  reason  why  the  connsel  have  not  objected  to  his  not 
disclosing  the  grounds  of  this  apprehension  is,  because  it 
must  have  arisen  from  political  speculation,  and  general 
intelligence :  therefore,  they  agree  it  is  not  necessary  to 
communicate  such  things  to  an  underwriter. 

Lastly :  great  stress  was  laid  upon  the  opinion  of  the 
broker. 

But  we  all  think  the  jury  ought  not  to  pay  the  least 

regard  to  it.     It  is  mere  opinion ;  which  is  not  evidence. 

It  is  opinion  after  an  event.     It  is  opinion  without  the 

least  foundation  from  any  previous  precedent,  or  usage. 

It  is  an  opinion  which,  if  rightly  formed,  could  only  be 

drawn  from  the  same  premises  from  which  the  court  and 

jury  were  to  determine  the  cause:  and,  therefore,  it  is 

t  Accord  improper  and  irrelevant  in  the  mouth  of  a  witness  t. 

Riekards,  b  B.       There  is  no  imputation  upon  the  Governor,  as  to  any 

2N.&M.646;  intention  of   fraud.      By  the    same    conveyance,   which 

jT T*^         brought  his  orders  to  insure,  he  wrote  to  the  Company 

Murdock,  10     everv  thinir  which   he   knew  or  suspected :    he   desired 

B.  8c  C.  527.  if  o  ^  r 

See  cfMptnan  nothing  to  be  kept  a  secret  which  he  wrote  either  to  them 
lb  anff'T?  ^^  ^^®  brother.  His  subsequent  conduct,  down  to  the  8th 
of  February  1760,  showed  that  he  thought  the  danger  very 
improbable. 

The  reason  of  the  rule  against  concealments  is,  to 
prevent  fraud  and  encourage  good  faith. 

If  the  defendant's  objections  were  to  prevail,  in  the 
present  case,  the  rule  would  be  turned  into  an  instrument 
of  fraud. 

The  underwriter,  here,  knowing  the  Governor  to  be 
acquainted  with  the  state  of  the  place  ;  knowing  that  he 
apprehended  danger,  and  must  have  some  ground  for  his 
apprehension ;  being  told  nothing  of  either ;  signed  this 
policy,  without  asking  a  question. 

If  the  objection  '^  that  he  was  not  told  "  is  sufficient  to 
vacate  it,  he  took  the  premium,  knowing  the  policy  to  be 
*  void ;  in  order  to  gain,  if  the  alternative  turned  out  one 
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way;  and  to  make  no  satisfaotion,  if  it  turned  out  the 
other.  He  drew  the  Governor  into  a  false  ccmfidence, 
^that,  if  the  worst  should  happen,  he  had  provided 
against  total  ruin;^  knowing,  at  the  same  time,  'Hhat 
the  indemnity  to  which  the  Governor  trusted  was  void.** 

There  was  not  a  word  said  to  him  of  the  affiurs  of 
Jiidia,  or  the  state  of  the  war  there,  or  the  condition  of 
JFort  Marlborough.  If  he  thought  that  omission  an 
objection,  at  the  time,  he  ought  not  to  have  signed  the 
policy  with  a  secret  reserve  in  his  own  mind  to  make  it 
^void :  if  he  dispensed  with  the  information,  and  did  not 
t^hink  this  silence  an  objection  then,  he  cannot  take  it  up 
now,  after  the  event. 

What  has  often  been  said  of  the  Statute  of  Frauds  may, 
^^th  more  propriety,  be  applied  to  every  rule  of  law, 
drawn  from  principles  of  natural  equity,  to  prevent  fraud, 
^*  that  it  should  never  be  so  turned,  construed,  or  used,  as 
to  protect  or  be  a  means  of  fraud." 

After  the  fullest  deliberation,  we  are  all  clear  that  the 
verdict  is  well  founded ;  and  there  ought  not  to  be  a  new 
trial ;  consequently  that  the  rule  for  that  purpose  ought  to 
be  discharged. 

Ruk  discharged. 


This  case  is  inserted  on  account 
of  the  masterly  exposition  of  some 
of  the  leading  principles  of  in- 
surance law  contained  in  the  judg- 
'iient  of  the  Lord  Chief  Justice, 
^t  would  not  be  proper  to  pass 
'rom  it,  without  informing  the 
^ader  that  a  great  deal  of  con- 
t;roversy  has  since  taken  place  upon 
^ne  of  the  subjects  incidentally 
touched  upon  by  his  lordship,  vixr., 
the  admissibility  of  the  broker^s 
«?idence  as  to  his  opinion  on  the 
materiality  of  the  facts  not  com- 
municated.    ^' Great  stress,"  says 


his  lordship,  ^^was  laid  on  the 
opinion  of  the  broker :  but  we  all 
think  the  jury  ought  not  to  pay 
the  least  regard  to  it.  It  is  mere 
opinion,  which  is  not  evidence.  It 
is  opinion  after  an  event  It  is 
opinion,  without  the  least  founda- 
tion from  any  previous  precedent 
or  usage.  It  is  an  opinion  which, 
if  rightly  formed,  could  be  drawn 
only  from  the  same  premises  from 
which  the  court  and  jury  were  to 
determine  the  cause ;  and,  there- 
fore, it  is  improper  and  irrelevant 
in  the  mouth  of  a  witness/'*    Very 


888—284  * 


CARTER   V.    BOEHM. 


similar  wore  the  expressions  of 
Gibbsy  C.  J.,  in  Durrelly.  Bederley^ 
Holt,  283 :  '^  It  is  my  opinion  that 
the  evidence  of  the  underwriters, 
who  were  called  to  give  their 
opinion  of  the  materiality  of  the 
rmnours,  and  the  effect  they  would 
have  bad  upon  the  premium,  is 
not  admissible.  It  is  not  a  question 
of  science^  upon  which  scientific 
men  will  mostly  think  alike,  but  a 
question  of  opinion^  liable  to  bo 
governed  by  fancy,  and  in  which 
the  diversity  might  be  endless.^ 
And  upon  the  ground  thus  stated 
by  Gibbs^  C.  J.,  it  has  been  fre- 
quently sought  to  distinguish  Lin- 
denau  v.  Desborofugh^  8  B.  &  C. 
586,  in  which,  in  an  action  on  a 
life  policy,  the  evidence  of  medical 
men,  *  as  to  the  materiality  of  cer- 
tain symptoms  which  had  not  been 
communicated,  was  received  and 
laid  before  the  jury,  from  the 
question  as  to  the  admissibility 
of  the  opinions  of  brokers  and 
underwriters.  In  Richards  v. 
Murdoch,  10  B.  &  C.  527,  such 
evidence  was,  however,  admitted. 
That  was  an  action  on  a  policy, 
effected  by  the  plaintiff,  as  agent 
for  Mr.  Campbell,  of  Sydney,  upon 
goods  by  the  ship  Cumberland, 
Upon  the  trial  it  appeared  that 
Mr.  Campbell,  having  shipped  the 
goods  in  question  by  the  Cumber- 
land, wrote  by  another  ship  (the 
Australia)  to  the  plaintiff,  desiring 
him  to  effect  an  insurance  thereon, 
and  telling  him,  at  the  same  time, 
that,  in  order  to  give  every  chance 
for  the  CumbcrlancTs  arrival,  he 


had  directed  the  person  intrusted 
with  that  letter  not  to  deliver  it 
till  thirty  days  after  the  Australia's 
reaching  London.  These  instruc- 
tions were  obeyed :  the  Cumber- 
land not  having  arrived  at  the 
expiration  of  the  prescribed  period, 
the  letter  was  delivered  to  the 
plaintiff,  who  thereupon  handed 
the  letter  to  their  broker,  desiring 
him  to  effect  the  insurance,  which 
he  accordingly  did  with  the  /n- 
demnity  Insurance  Company,  whom 
the  defendant  represented.  But 
he  read  to  the  company'^s  nuuiager 
that  part  of  the  letter  only  which 
contained  the  instruction  to  insure, 
the  nature  of  the  goods,  and  the 
time  of  their  sailing.  At  the  trial 
it  was  contended  that  the  other 
circumstances  respecting  the  mode 
in  which  the  letter  was  conveyed 
to  England,  and  the  time  it  had 
remained  there,  were  material,  and 
ought  to  have  been  communicated, 
and  that  their  suppression  vitiated 
the  policy:  and  several  under- 
writers were  called,  who  deposed 
that,  in  their  opinion,  the  whole 
of  the  letter  ought  to  have  been 
communicated,  and  that  the  parts 
suppressed  were  material.  This 
evidence  was  objected  to,  but  ad- 
mitted; and,  on  a  motion  for  a 
new  trial,  after  a  verdict  for  the 
defendant.  Lord  Tenterden,  de- 
livering the  judgment  of  the  court, 
said,  "  Several  witnesses  were  ex- 
amined, who  stated  that  they 
thought  the  letter  material;  but 
it  has  been  contended  that  no 
such  evidence  ought  to  have  been 
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received.  I  know  not  how  the 
materiality  of  any  matter  is  to  be 
ascertained  but  by  the  evidence 
of  persons  conversant  with  the 
subject-matter  of  the  inquiry."*' 

This  opinion  seems  to  bo  em- 
braced by  the  Court  of  Common 
Pleas,  in  Chapman  v.  Walton^  10 
Bing.  57*  In  that  case  the  de- 
fendant, who  was  a  broker,  had 
effected  policies  for  Richardson, 
in  which  the  voyage  was  described 
to  be  '^  at  and  from  LoruUm  to  St 
Thomasy  with  leave  to  call  at 
Madeira  and  Teneriffe."  Richard- 
son afterwards  received  a  letter 
from  his  supercargo,  who  stated 
that  he  intended  to  sail  the  next 
day  ^^for  the  Canaries^'  and  thence 
to  one  or  more  of  the  West  India 
Islands,  say  BarbadoeSj  St  Kitfs 
and  St  Tlwmas^  where  he  was 
told  that  he  should  be  able  to 
dispose  of  the  part  of  his  cargo 
unsold  **  in  the  Canaries,'*  With 
respect  to  linens,  he  said  he  had 
no  fear,  "as  in  Canary  any  reason- 
able quantity  is  desirable.^'  This 
letter  Richardson  handed  to  the 
defendant,  telling  him  "  that  the 
voyage  was  altered,  and  that  he 
left  him  to  do  the  needful  with  iV 
The  defendant    got   the  policies 

• 

altered,  by  adding  leave  to  pro- 
ceed to  St.  Kittys  and  Barbadoes 
for  all  purposes.  The  vessel  was 
lost  at  the  Grand  Canary  Island, 
Actions  were  brought  on  the 
policies,  which  turned  out  unsuc- 
cessful on  account  of  the  voyage 
not  being  covered  by  the  altera- 
tions, and  this  action  was  brought 


by  the  assignees  of  Richardson, 
who  had  become  a  bankrupt, 
against  the  defendant,  for  negli- 
gence in  not  having  procured  the 
proper  alterations  to  be  made. 
The  plainti&  contended  that  it 
was  the  defendant's  duty  to  have 
procured  the  insertion  of  "  liberty 
to  proceed  or  touch  at  any  of  the 
Canary  Islands.''^  The  defendant's 
counsel,  on  the  other  hand,  called 
several  policy-brokers,  and  putting 
into  their  hands  the  policies,  the 
bills  of  lading,  and  invoices  of  the 
goods,  and  the  supercargo's  letter, 
asked  them  what  alterations  of  the 
policies  a  skilful  insurance-broker 
oughty  in  their  judgment^  to  have 
procured^  having  these  documents  in 
his  possession^  and  being  instructed 
to  do  the  needful.  To  which  ques- 
tion they  replied  that  they  thought 
he  would  do  ample  justice  by 
procuring  the  alterations  as  made. 
The  jury  having  found  for  the 
defendant,  the  court  discharged  a 
rule  for  a  new  trial,  *  moved  on  the 
ground  that  this  evidence  had  been 
improperly  admitted.  "  It  is  ob- 
jected," said  the  Lord  Chief  Jus- 
tice, delivering  the  judgment  of 
the  court,  '^  that  to  allow  this 
question  to  be  put  to  the  wit- 
nesses is,  in  effect  and  substance, 
to  allow  them  to  be  asked,  what  is 
the  meaning  of  the  letter ! — that 
is,  to  ask  them  whether  the  letter 
told  the  defendant  that  the  vessel 
was  going  to  the  Canaries,  whereas 
the  letter  ought  to  be  allowed  to 
speak  for  itself,  or,  if  there  were 
any  doubt  upon  the  meaning,  it 
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ought  to  be  determined  by  the 
court  and  jury,  and  not  by  the 
evidence  of  insurance-brokers,  or 
any  other  witnesses.  It  may  be  ad- 
mitted that,  if  such  were  the  real 
nature  of  the  question,  the  evidence 
offered  would  have  been  inadmis- 
sible. .  •  .  But  it  is  not  a  simple 
abstract  question,  as  supposed  by 
the  plaintiffs,  what  the  words  of 
the  letter  mean ;  it  is  what  others 
conversant  with  the  business  of  a 
policy-broker  would  have  under- 
stood it  to  mean,  and  how  they 
would  have  acted  upon  it  under 
the  same  circumstances.  The 
time  of  year  at  which  the  voyage 
is  performed— the  nature  of  the 
cargo  on  board — the  objects  of  the 
voyage,  as  disclosed  in  the  letter 
— above  all,  the  circumstance  that 
the  original  voyage  described  in 
the  policy  itself  comprehended 
Teneriffe,  the  greatest  and  most 
important  of  the  Canary  Islands, 
would  all  operate  in  the  minds  of 
experienced  men  in  determining 
whether  it  was  intended  that  the 
alteration  should  include  a  liberty 
to  touch  and  stay  at  the  Canaries 
in  general ;  and  this  conclusion, 
it  appears  to  us,  neither  judge  nor 
jury  could  arrive  at  from  the 
simple  perusal  of  the  letter,  un- 
assisted by  evidence,  because  they 
would  not  have  the  experience 
upon  which  a  judgment  could  be 
formed.  The  decision  in  this  case 
appears  to  be  consistent  with  the 
principle  laid  down  by  Mr.  Justice 
Holroyd^  in  Berthoti  v.  Loughmmij 
2  Star.  N.  P..  258,  that  a  witness 


conversant  with  the  subject  of  in- 
surance might  give  his  opinion,  as 
a  matter  of  judgment,  whether 
particular  facts,  if  disclosed,  would 
make  a  difference  as  to  the  amount 
of  the  premium — ^a  principle  which 
has  been  confirmed  by  the  later 
case  of  Richards  v.  Murdoch^  10 
B.  &  C.  527 :  and  it  is  difficult  to 
reconcile  the  opinion  given  by 
Lord  Chief  Justice  Gibbsj  in  the 
case  of  DurreU  v.  Bederkyj  Holt, 
N.  P.  C.  283,  with  the  judgment 
of  the  Court  of  King^s  Bench  in 
the  case  last  above  referred  to. 
We  think,  therefore,  both  on  prin^ 
ciple,  and  on  the  authority  of  the 
decided  cases,  the  evidence  vnm 
properly  admitted.^^ 

It  is  remarkable  that  the  above 
case,  which  was  decided  in  Trinity 
Term  1833,  and  contains  a  recog- 
nition of  the  opinion  of  the  King^s 
Bench  in  Rickards  v.  Murdoch^ 
should  not  have  been  alluded  to  in 
any  stage  of  Campbell  v.  Richards^ 
5  B.  &  Adol.  840,  decided  in  the 
Michaelmas  Term  of  the  same 
year.  Campbell  v.  Rickards  arose 
out  of  the  same  transaction  as 
Rickards  v.  Murdock.  The  action 
brought  against  the  insurance- 
office  having,  as  we  have  seen, 
failed  in  consequence  of  the  sup- 
pression by  the  broker,  who  was 
employed  by  Rickards  4*  Co.  to  effect 
the  policy,  Campbell^  the  merchant 
of  Sydney,  upon  whose  goods  the 
policy  had  been  effected,  brought 
this  action  against  Rickards  4r  Co., 
to  recover  compensation  for  the  loss 
which  he  had  sustained  by  their 
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negligence;  in  not  taking  care 
that  the  policy  efiected  should  be 
valid.  At  the  trial,  several  brokers 
and  underwriters  were  called  for 
the  plaintiff^  and  the  same  letter 
which  was  produced  in  Richards  v. 
Murdock  being  put  into  their 
hands,  they  were  asked,  ^*  whether 
ii  was  material  to  have  cammuni" 
eated  the  fact  that  that  letter  had 
arrived  in  this  country  thirty  days 
before  effecting  the  insurance  V* 
The  answer  was  that  it  was  ma- 
terial.  The  jury  having  found  a 
verdict  for  the  plaintiff,  and  a  new 
trial  being  moved  for,  on  the 
ground  that  the  evidence  had 
been  improperiy  admitted,  the 
rule  was  made  absolute.  The 
Lord  Chief  Justice  Denmany  de- 
livering the  judgment  of  tho  court, 
referred  to  the  opinion  of  Lord 
Mansfield  in  Carter  v.  Boehm^  and 
that  of  Chief  Justico  Gibbs  in 
Durrell  v.  Bederley.  "In  some 
more  recent  cases,^  continued  his 
lordship,  ^^such  questions  have 
certainly  been  proposed  to  wit- 
nesses, but  they  have  passed  with- 
out objection,  and  it  may  be 
observed  that  the  answers  vdll 
often  imply  no  more  than  scientific 
witnesses  may  properly  state — 
their  opinion  on  some  question  of 
science.  This  is  especially  true  of 
*  medical  opinions.  In  Richards  y, 
Murdoch^  indeed,  out  of  which  the 
present  case  arises,  this  kind  of 
testimony  was  received.  In  giving 
judgment  on  the  motion  for  a  new 
trial.  Lord  Tenterden  did  not  ex- 
pressly  defend    its    admissibility, 


but  his  words  are  in  the  alterna- 
tive. ^Ifsuch  evidence  be  rejected, 
ihe  court  and  jury  must  decide 
the  point  by  their  own  judgment, 
unassisted  by  that  of  others*  If 
they  are  to  decide,  all  the  court 
agree  in  thinking  the  letter  was 
nmterialf  and  ought  to  have  been 
communicated,  and  that  a  jury 
would  have  been  bound  to  come 
to  that  conclusion.^  Now,  this 
mode  of  disposing  of  the  question 
does  not  appear  to  the  court,  on 
reflection,  to  be  quite  correct;  but 
we  think  that,  as  the  jury  are  to 
decide  on  the  materiality  of  facts, 
and  the  duty  of  disclosing  them, 
this  verdict,  founded  in  some  degree 
on  evidence  that  could  not  be 
legally  received,  ought  to  be  set 
aside.  The  rule  for  a  new  trial 
must  therefore  be  made  absolute.*^ 
Such  being  the  state  of  the 
authorities,  the  question  of  ad- 
missibility can  be  hardly  even  now 
considered  as  settled ;  for  opposed 
to  the  decision  of  the  King^s 
Bench,  in  Campbell  v.  Rickardsj  is 
the  opinion  of  the  Judges  of  that 
Court  in  Richards  v.  Murdoch^ 
recognised  by  the  Court  of  Com- 
mon Pleas  in  Chapman  v.  Walton. 
The  difference  is,  however,  perhaps 
less  upon  any  point  of  law  than  on 
the  application  of  a  settled  law  to 
certain  states  of  facts ;  for,  on  the 
one  hand,  it  appears  to  be  admit- 
ted that  the  opinion  of  witnesses 
possessing  peculiar  skill  is  admis- 
sible whenever  the  subject-matter 
of  inquiry  is  such  that  inexperi- 
enced   persons    are    unlikely    to 
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prove  oapable  of  forming  a  correct 
judgment  upon  it  without  such 
asoAtance,  in  other  words,  when 
it  so  far  partakes  of  the  nature  of 
a  science  as  to  require  a  course  of 
previous  habit,  or  study,  in  order 
to  the  attainment  of  a  knowledge 
of  it;  see  FoJkes  v.  Chaddj  3 
Dougl.  167;  R.  v.  Searle,  2  M. 
&  M.  75;  Thornton  v.  R.  E. 
Assurance  Co.^  Peake  25;  Chau- 
rand  v*  Angerstein^  Peake  44; 
wfailei,  on  the  other  hand,  it  does 
not  seem  to  be  contended  that  the 
opinions  of  witnesses  can  be  re- 
ceived when  the  inquiry  is  into  a 
subject-matter,  the  nature  of  which 
is  not  such  as  to  require  any 
peculiar  habits  or  study  in  order 
to  qualify  a  man  to  understand  it. 
Now,  the  question  of  materiality 
in  an  assurance  seems  one  which 
may  possibly  happen  to  fall  within 
either  of  the  above  two  classes, 
for,  setting  out  of  the  question  the 


cases  of  life-policies,  where  the 
medical  evidence  is  unquestionably 
scientific,  and  necessary  in  order 
to  enable  the  jury  to  come  to  a 
right  conclusion,  it  is  submitted 
that  it  may  happen,  even  in  cases 
of  sea-policies,  that  a  communi- 
cation, the  materiality  of  which  is 
in  question,  may  be  one  respecting 
the  importance  of  which  no  one 
except  an  underwriter  can,  in  all 
probability,  form  a  correct  opinion. 
If  such  a  case  were  to  occur,  it 
possibly  would  not  be  considered 
as  falling  within  the  decision  in 
Campbell  v.  Richards.  In  that 
case  the  facts  concealed  were  of 
the  very  simplest  nature ;  a  vessel 
which  sailed  after  the  one  insured 
had  arrived  thirty-nine  days  before 
it,  and  it  was  easy,  without  much 
experience  in  the  biisiness  of  an 
underwriter,  to  divine  the  probable 
fate  of  the  ship  insured  under  those 
circumstances. 


RICE  V.  SHUTE. 


EASTER,  I  GEO.  3 C.  B. 

[rbportbd  BnRR.y  2611.] 

In  an  action  ex  ctmtractu,  the  non-joinder  of  a  co-contractor 
as  defendant  can  he  taken  advantage  of  by  plea  in  abatement 
only. 

This  was  an  action  brought  against  one  partner  only, 
upon  a  partnership  account. 

At  the  trial,  (which  was  before  Mr.  Justice  Bathurstj) 
the  defendant  gave  evidence  that  there  was  another 
partner,  named  Cole,  who  was  not  joined  in  the  action,  as 
a  defendant;  which  he  ought  to  have  been,  as  the  plaintiff 
knew  the  fact  to  be  so. 

Whereupon  the  plaintiff  was  nonsuited. 

Mr.  Seijeant  Burland  moved,  upon  the  6th  of  this 
instant,  May  1770,  on  behalf  of  the  plaintiff,  to  set  aside 
this  nonsuit,  and  to  have  a  new  trial. 

It  appeared  upon  the  Judge^s  report  that  the  plaintiff 
could  not  but  know  of  the  partnership :  for  that  all  the 
letters  showed,  and  it  was  even  stated  upon  the  very 
account  itself,  ^^  that  Cok  and  Shttte  were  partners.**^  So 
that  the  plaintiff  was  not  surprised  by  the  defendant's 
producing  this  evidence  of  a  partnership :  on  the  contrary, 
he  had  brought  his  action  in  this  manner  against  the 
present  defendant  alone,  with  a  deliberate  design  to  take 
some  advantage  of  him. 

The  Serjeant's  objection  was,  that  this  matter  could 
not  be  given  in  evidence,  but  ought  to  have  been  pleaded 
in  abatement. 
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The  court  gave  him  a  rule  to  show  why  the  nonsuit 
should  not  be  set  aside,  and  a  new  trial  had. 

♦  Mr.  Serjeant  Davt/  now,  on  this  14th  of  May,  showed 
cause. 

He  said,  it  would  be  very  mischievous,  if  a  person 
having  a  demand  upon  a  partnership  should  be  left  at 
liberty  to  cull  out  one  particular  partner,  and  bring 
an  action  against  him  alone,  leaving  out  the  rest  of  the 
partners. 

In  the  case  of  Boson  v.  Sandford^  2  Salk.  44fO,  the 
court  held,  **  that  all  the  part-owners  of  the  ship  must  be 
joined:"  and  they  gave  judgment  for  the  defendant, 
because  all  the  owners  were  not  joined. 

This  may  undoubtedly  be  pleaded  in  abatement :  but  it 
is  not  necessary  that  in  all  cases  whatsoever  it  must  be 
pleaded  in  abatement.  In  some  cases,  and  under  certain 
circumstances,  and  particularly  where  it  is  within  the 
plaintiff  ^8  own  knowledge  **  that  there  are  more  partners,^ 
it  may  be  given  in  evidence,  without  pleading  it  in  abate- 
ment. 

Here  the  plaintiff  knew  that  Cole  was  partner  with  the 
defendant.  He  was  not  surprised  by  this  evidence:  he 
acted  with  his  eyes  open,  and  with  a  deliberate  design  tc 
take  an  unfair  advantage. 

If  the  defendant  had  pleaded  in  abatement,  he  must 
have  shown  who  his  partners  were  :  and  then  the  plaintiff 
being  thus  informed  who  they  were,  must  have  brought 
a  new  action  against  them  all.  But  in  the  present  case 
the  plaintiff  already  knew,  of  his  own  previous  knowledge, 
^'who  were  the  partners  :^^  and,  therefore,  he  was  as 
much  obliged  to  bring  his  action  originally  against  them 
ail,  as  he  would  have  been  obliged  to  bring  a  new  action 
against  them  all,  if  he  had  come  at  that  knowledge  only 
by  the  defendant's  plea  in  abatement.  As  soon  as  he 
knows  who  the  partners  are,  he  is  obliged  to  bring  his 
action  against  them  all,  however  he  may  come  at  this 
knowledge.  He  cannot,  after  having  obtained  this  know- 
ledge, select  one,  and  omit  the  rest.  Its  being  pleadable 
in  abatement  shows  that  he  cannot  omit  any  one,  if  in  fact 
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there  %re  more  than  one.    And  if  he  does  know  it  before 

he  brings  his  action,  it  is  more  expeditious  and  more 

reasonable,  that  he  should  join  them  all  at  first. 

And  though  it  may  have  been  heretofore  ^^holden,  '^  that 

zit  oould  not  be  given  in  evidence ; "  yet  that  was  only 

.am  *  opinion  at  Nisiprius :  there  never  has  been  any  such 

"determination  of  this  court,  or  any  where  else  in  your 

lordship's  time.    And  if  it  has  been  ever  holden  '^  that  it 

sufficient  to  make  the  acting  partners  defendants,"  the 

le  has  been  since  established,  **  that  all  must  be  joined, 

known. 

He,  thereforci  prayed  that  the  nonsuit  might  be  re- 
'^^orded. 

Serjeant  Bvrhmd  was  proceeding  to  support  his  rule ; 

»at  was  stopped  by  Lord  Mansfield^  as  not  being  necessary. 

Lord  Mansfield — 

To  be  sure,  a  distinction  is  to  be  found  in  the  books, 

tween  torts  and  assumpsits — ^'  that   in    torts,  all  the 

)rs  need  not  be  made  parties  :  but  in  actions  upon 

^^xmtract  every  partner  must  be  made  a  defendant.**^   Many 

lonsuits,  much  vexation,  and  great  hinderance  to  justice, 

iye  been  occasioned  by  this  distinction.    It  must  have 

introduced  originally  from  the  semblance  of  con- 

^^^enience,  that  there  might  be  one  judgment  against  all 

"^rho  were  liable  to  the  plaintiff^s  demand.     But  experience 

«riiows  that  convenience,  as  well  as  justice,  lies  the  other 

"^iray.     All  contracts  with  partners  are  joint  and  several : 

-^myerj  partner  is  liable  to  pay  the  whole.    In  what  pro- 

^)ortion  the  others  should  contribute,  is  a  matter  merely 

«mong  themselves.     A    creditor  knows  with  whom  he 

dealt :    but  he  does  not  know  the  secret  partner.     He 

may  be  nonsuited  twenty  times  before  he  learns  them  all ; 

^r  driven  to  a  suit  in  equity,  for  a  discovery,  ''  who  they 

are."     It  is  cruel  to  turn  a  creditor  round,  and  make  him 

pay  the  whole  costs  of  a  nonsuit,  in  favour  of  a  defendant 

who  is  certainly  liable  to  pay  his  whole  demand;    and 

who  is  not  injured  by  another  partner'^s  not  being  made 

defendant ;    because,  what  he  pays,  he  must  have  credit 

for,  in  his  account  with  the  partnership.      Upon  this 
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point,  I  yery  early  consulted  the  three  other  Judges  of 
this  court,  Mr.  Justice  DenUarij  Mr.  Justice  Fosiery  and 
Mr.  Justice  JVibnoL  They  were  all  of  opinion,  ^^  that 
the  defendant  ought  to  plead  it  in  abatement  :^^  he  then 
must  say  ''  who  the  partners  aro.''^  If  the  defendant  does 
not  take  advantage  of  it  at  the  beginning  of  the  suit,  and 
plead  it  in  abatement,  it  is  a  waver  of  the  objecti<m*  He 
ought  not  to  be  permitted  to  lie  by,  and  put  the  plahitiff 
to  the  delay  and  expense  of  a  trial,  and  *  then  set  op  a 
plea  not  founded  in  the  merits  of  the  cause,  but  on  the 
form  of  proceeding.  The  old  cases  make  no  distinction 
between  the  plaintiff  ^s  knowing  of  a  partnership  or  not. 
Here,  indeed,  the  plaintiff  knew  of  it :  but  the  presrat 
defendant  was  the  person  with  whom  he  transacted. 
He  must  be  allowed  this,  in  his  account  with  the  other 
partners.  No  injustice  is  done  to  the  defendant,  by 
allowing  the  plaintiff  to  recover:  but  great  injustice  is 
done  to  the  plaintiff,  by  allowing  the  nonsuit  to  stand; 
and,  what  is  still  worse,  a  mode  of  litigation  allowed 
which  is  highly  inconvenient. 

Mr.  Justice  Aston  concurred. 

He  said,  that  as  his  lordship  had  gone  through  the 
whole,  he  would  not  repeat  what  had  been  already  men- 
tioned :  but  he  observed,  that  there  was  no  necessity  for 
admitting  it  to  be  given  in  evidence;  nor  any  incon- 
venience in  pleading  it  in  abatement ;  and  the  not  pleading 
it  in  abatement  seemed  to  be  a  waver  of  the  objection. 

The  case  in  which  Mr.  Justice  Yates  tried  the  cause  was 
a  contract  about  wood  :  but  it  was  never  decided  here  by 
the  court. 

He  took  notice,  that,  upon  a  joint  bond,  the  acticm 
cannot  be  brought  against  one  of  the  obligors  only.  This 
was  the  point  of  a  case  in  Michaelmas  Term  1750,  24 
O.  2,  in  this  court ;  which  was  argued  by  the  now  hord 
Lifford ;  the  name  of  it  was  Homer  v.  Moor  f.  [f  I  have 
a  note  of  this  case.  ^^  Non  est  factum  ^^  was  pleaded  :  and 
the  jury  found  it  to  be  the  deed  of  both.  Mr.  Serjeant 
Hewitt  moved  in  arrest  of  judgment,  tqnm  the  face  of  the 
declaration.     He  acknowledged,  that  it  could  not  have 
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Ibeen  moved  in  arreit  of  judgment,  if  it  had  not  appeared 

Hipon  the  face  of  the  dechuration  :  btU  it  there  appeared^  thai 

had  sealed  the  Migation^  and  bath  toere  living.     He 

that  if  it  had  not  appeared  ftpan   the  face  of  the 

■declaration^   it  must  hate  been  averred,     Mr.   Ford^  who 

as  for  the  plaintiff,  gave  it  up ;  and  the  judgment  was 

Mr.  Justice  WiUes  and  Mr.  Justice  Blackstone  being 
•th  of  the  same  opinion, 

The  whole  court  were  unanimous  that  the  nonsuit  ought 
be  set  aside,  and  a  new  trial  had. 

Rule  made  absolute. 
*  [N.  B.  There  was  a  case  solemnly  argued  and  deter- 
ined  in  the  Common  Pleas  upon  this  point,  in  Easter 
erm  1774, 14  G.  3,  and  they  held,  upon  the  authority 
en  of  cases  in  the  year-books,  '^  that  it  should  be  pleaded 
abatement.^     The  name  of  it  was  Abbot  v.  Smith.   After 
gument,  it  stood  for  the  opinion  of  the  court :  and  Lord 
Justice  De  Greg  afterwards  delivered  their  opinion, 
e  observed,  that  this  was  not  a  novel  doctrine  or  inven- 
on ;  in  proof  of  which  he  cited  Trin.  9  E.  4,  24,  b.,  10  E. 
^  .5,  a.,  etpost. ;  36  H.  6,  38  ;  and  Brook,  Brief  37.    And 
e  took  notice,  that  this  case,  just  now  reported  (of  Rice  v. 
Sh^ute\  went  on  the  general  principle  that  the  court  then 
^^t  upon  in  the  case  of  Abbot  v.  Smith. 
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I  was  favoured  with  an  account  of  this  case  of  Abbot  v.  See  2  Bi.  947, 

,         t  .  1     .  '"nere  tni§  cmte 

^^wiVA,  by  a  very  learned  Judge  of  the  court  in  which  it  it  reported, 
determined.] 


\ 


Accordingly  it  has  ever  since 
poen  held  that  the  non-joinder  of  a 
Joint-contractor,  as  defendant  in 
^•i  action  ex  contractu^  must,  if 
^vantage  is  to  be  taken  of  it  at 
4l,  be  pleaded  in  abatement.  The 
^tithorities  on  this  subject  are 
^ted,  and  the  subject  itself  elabo- 
^tely  discussed,  in  the  notes  to 
^abeU  V.  Vaughan,  J  Wms.  Saund. 


291,  where  it  is  remarked  that  the 
observation  of  Mr.  J.  Aston,  re- 
specting joint  bonds,  is  too  large, 
and  that  he  must  be  understood  to 
have  meant  that  the  action  cannot 
be  maintained  against  one  co- 
obligor,  if  the  other  pleads  in  abate- 
ment^  except  indeed  in  such  a  case 
as  that  of  Moore  v.  Horv£r^  as  ex- 
plained by  the  reporter,  where  the 
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fact  that  two  persons,  both  of  whom 
executed  the  bond,  are  still  living, 
appears  on  the  face  of  the  record. 
There  are  some  cases  in  which  the 
non-joinder  of  a  joint-contractor 
cannot  be  taken  advantage  of  in 
any  way  whatever.    Thus,  though 
it  seems  to  be  assumed,  in  the 
principal  case,  that  the  non-joinder 
of  a  secret  partner  might  be  ground 
of  a  plea  in  abatement ;  and  was 
indeed,  afterwards  so  decided  in 
Dubois  V.  Ludertj   8  Taunt.   9 ; 
1  Marsh.  246 ;  yet  that  case  was 
soon  disregarded  in  practice,  and 
at  last  solenmly  overruled,  MuUet 
V.  Hookj  1   M.  &  Mai.  88;    De 
MantoTt  v.  Saundersy  1  B.  &  Adol. 
898;   and,  therefore,  if  issue  be 
joined  upon  a  plea  in  abatement 
of  non-joinder,  the  jury  are  directed 
to  consider  with  whom   had   the 
plaintiff  reason  to  believe  that  he 
contracted.     Statute  9  O.  4,  c.  1 4, 
commonly  called  Lord  Tenterden's 
Act,  and  which  requires  a  writing 
signed  to  take  a  debt  out  of  the 
Statute    of   Limitations,    further 
enacts  that  the  written  acknow- 
ledgment of  one  joint-contractor 
shall    not    charge    another,   and 
directs  that  if  non-joinder  of  a 
joint-contractor    be    pleaded    in 
abatement,  and  it  appear  that  by 
reason  of  the  st.  21  Jac.  1,  cap. 
16,  or  of  that  act,  no  action  could 
be  maintained  against  the  person 
whose  non-joinder  is  pleaded,  the 
issue  shall  be  found  against  the 
party  pleading  such  plea.    By  stat. 
3  &  4  W.  4,  c.  42,  s.  9,  the  bank- 
ruptcy and  certificate,  or  the  dis- 


charge under  an  insolvent  act  of  a 
co-contractor,  may  be  replied  to 
a  plea  in  abatement  of  his  nan- 
joinder.  And  that  act  throws 
considerable  impediment  in  the 
way  of  such  pleas,  by  enacting,  in 
sec.  8,  that  no  such  plea  shall  be 
allowed,  unless  the  co-defendant, 
whose  non-joinder  is  pleaded,  be 
therein  stated  to  be  resident  within 
the  jurisdiction  of  the  court,  and 
unless  the  place  of  his  residence  be 
stated  with  convenient  certainty 
in  an  affidavit,  verifying  such  plea. 
The  effect  of  this  will  be  to  put  an 
end  to  a  very  considerable  *  inoon- 
venience;  for  it  was  held  that 
where  there  were  two  defendants 
in  one  action^  one  of  whom  resided 
out  of  the  jurisdiction  of  the  oourt^ 
and  so  could  not  be  served  with 
process,  it  was  necessary  that  he 
should  be  outlawed  before  declar- 
ing against  the  other.  Now,  how* 
ever,  as  the  non-joinder  of  the 
defendant  residing  out  of  the  juris- 
diction cannot  be  pleaded  in  abate- 
ment, the  plaintiff's  course  will  be 
to  omit  him  altogether,  and  sue 
the  one  residing  within  the  juris- 
diction. Tlie  same  statute  further 
enacts,  at  sec.  10,  that  whenever 
such  a  plea  is  pleaded,  and  the 
plaintiff,  without  proceeding  to 
trial  on  an  issue  thereon,  com- 
mences a  new  action,  joining  the 
party  named  in  the  plea  as  a  joint- 
contractor,  if  it  turn  out  that  all 
the  original  defendants  are  liable, 
but  that  some  person  or  persons 
named  in  the  plea  in  abatement 
are  not  liable  as  a  contracting  party 
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or  parties^  the  plaintiff  is  to  succeed 
against  those  who  are  liable ;  and 
though  the  party  who  is  not  liable 
is  to  recover  his  costs  against  the 
plaintiff,  the  plaintiff  is  to  be 
allowed  them  as  costs  in  the  cause 
against  the  party  who  pleaded  the 
plea  in  abatement.  By  1  W.  4, 
c.  69,  sec.  5,  any  one  or  more  of 
mail-contractors,  stage-coach  pro- 
prietors, or  common  carriers,  may 
be  sued  in  his,  her,  or  their  name 
or  names  only,  and  no  action  or 
suit  for  damages,  for  loss  or  injury 
to  any  parcel,  package,  or  person, 
shall  abate  for  non-joinder  of  any 
co-contractor  or  co-proprietor. 

The  non-joinder  of  a  person 
who  ought  to  be  co-plaintiff,  is  in 
an  action  ex  contractu,  generally 
speaking,  fatal,  and  will  be  ground 
of  nonsuit,  or  if  it  appears  on  the 
record  will  constitute  error ;  1 
VVms.  Saund.  291,  f.  g.  Halsallw. 
Griffith,  2  C.  &  Mee.  679.  In 
actions  ex  delicto  it  is  otherwise ; 
Sedgworth  v.  Overend^  7  T.  R. 
279,  Addison  v.  Overend,  6  T. 
R.  766,  and  even  in  actions  ex 
contractu  the  non-joinder  of  a  co- 


executor  as  plaintiff  is  not  fatal 
unless  taken  advantage  of  by  plea 
in  abatement,  1  Wms.  Saund.  291 
g.  3  T.  R.  558;  1  Chitt.  R.  71. 
And  the  courts  have  of  late  hit  upon 
a  mode  of  obviating  the  ill  conse- 
quences resulting  from  the  joinder 
of  too  few  or  too  many  plaintiffs, 
or  of  too  many  defendants  ;  for 
on  a  proper  case  being  made 
out,  they  have  allowed  the  party 
making  the  mistake  to  amend  by 
omitting  or  inserting  a  name  or 
names  as  the  case  required.  Baker 
V.  Neave,  3  Tyrwh.  R.  233;  1 
Chitt.  P.  Ed.  5,  p.  14,  n. ;  Lakin 
V.  fVatson,  4  Tyrwh.  839.  But  the 
Court  of  Queen's  Bench  has  since 
refused  to  act  on  the  authority  of 
those  decisions,  Roberts  v.  BafBy 
6  Ad.  &  Ell.  778. 

As  the  whole  of  the  subject  of 
nonjoinder  has  been  elaborately 
discussed  in  the  notes  to  CaMl  v. 
Vaughan,  1  Wms.  Saund.  291,  slight 
notice  is  here  taken  of  any  points 
save  those  which  have  arisen  sub- 
sequently to  the  publication  of 
the  last  edition  of  that  work. 
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MICHAELMAS^IS  GEO,  3. 

[reported  douol.  21.] 

A  mortgagee  may  recover  in  ejectment^  witfiout  giving  notice 
quit,  against  a  tenant  who  claims  under  a  lease  from. 
mortgagor^  granted  after  the  mortgage  without  the  privity        of 
the  mortgagee. 

Ejectment  tried  at  Guildhall  before  Bulkry  Justice,  a znd 

Terdiet  for  the  plaintiff.    After  a  motion  for  a  new  trial  or 

leave  to  enter  up  judgment  of  nonsuit,  and  cause 
the  court  took  time  to  consider :  and  now  Lord  Man*^ 
stated  the  case,  and  gave  the  opinion  of  the  court    *^3  ^ 
follows : 

Lord  Mansfield — This  is  an  ejectment  brought  fons^'^r  • 
warehouse  in  the  city,  by  a  mortgagee,  against  a  hm  ■  i"  ^^^ 
under  a  lease  in  writing  for  seven  years,  made  ajier  *  ^ 

date  of  the  mortgage^  by  the  mortgagor,  who  had  contini^-iB>wd 
in  possession.     The  lease  was  at  a  rack-rent.     The  mcu^  -^ontr 
gagee  had  no  notice  of  the  lease,  nor  the  lessee  any  not^  ^tioe 
of  the  mortgage.     The  defendant  offered  to  attorn  to  the 

mortgagee  before  the  ejectment  was  brought.     The  plaii^^tiff' 
is  willing  to  suffer  the  defendant  to  redeem.     There     ^^w« 
no  notice  to  quit :  so  that,  though  the  written  lease  shcu^nid 
be  had,  if  the  lessee  is  to  be  considered  as  tenant  fj^nom 
year  to  year^  the  plaintiff  must  fail  in  this  action.     ^  Mhe 
question,  therefore,  for  the  court  to  decide  is,  whethe^^  ^7 
the  agreement  understood  between  mortgagors  and  m  -^^rt- 
gagees,  which  is  that  the  latter  shall  receive  interest,    -^^^ 
the  former  keep  possession,  the  mortgagee  has  giveii^-   *° 
implied  authority  to  the  mortgagor  to  let  from  year  to  y 
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at  a  rack-rent ;  or  whether  he  may  not  treat  the  defendant 
as  a  trespasser,  disseisor,  and  wrongdoer.  No  case  has 
been  *  cited  where  this  question  has  been  agitated,  much  less 
decided.  The  only  case  at  all  like  the  present,  is  one  that 
was  tried  before  me  on  the  home  circuit  (Belcher  v.  Collins)  ; 
but  there  the  mortgagee  was  privy  to  the  lease^  and  afterwards 
by  a  knavish  trick  wanted  to  turn  the  tenant  out.  I  do  not 
wonder  that  such  a  case  has  not  occurred  before.  Where 
the  lease  is  not  a  beneficial  lease,  it  is  for  the  interest  of 
the  mortgagee  to  continue  the  tenant ;  and  where  it  is, 
the  tenant  may  put  himself  in  the  place  of  the  mortgagor, 
and  either  redeem  himself,  or  get  a  friend  to  do  it.  The 
idea  that  the  question  may  be  more  proper  for  a  court 
of  equity  goes  upon  a  mistake.  It  emphatically  belongs 
to  a  court  of  law,  in  opposition  to  a  court  of  equity ; 
for  a  lessee  at  a  rack-rent  is  a  purchaser  for  a  valuable 
consideration,  and  in  every  case  between  purchasers 
for  a  valuable  consideration  a  court  of  equity  must  follow, 
not  lead  the  law.  On  full  consideration,  we  are  all  clearly 
of  opinion,  that  there  is  no  inference  of  fraud  or  consent 
against  the  mortgagee,  to  prevent  him  from  considering 
the  lessee  as  a  wrongdoer.  It  is  rightly  admitted  that  if 
the  mortgagee  had  encouraged  the  tenant  to  lay  out 
money,  he  could  not  maintain  this  action  (a)  /  but  here  (a)  Vide 
the  question  turns  upon  the  agreement  between  the  mort-  ^^^'  ^*'^' 
gSLgOT  and  mortgagee :  when  the  mortgagor  is  left  in 
possession,  the  true  inference  to  be  drawn  is  an  agreement 
that  he  shall  possess  the  premises  at  will  in  the  strictest 
sense,  and  therefore  no  notice  is  ever  given  him  to  quit,  and 
he  is  not  even  entitled  to  reap  the  crop,  as  other  tenants  at 
will  are,  because  all  is  liable  to  the  debt ;  on  payment  of 
which  the  mortgagee's  title  ceases.  The  mortgagor  has  no 
power,  express  or  implied,  to  let  leases  not  subject  to  every 
circumstance  of  the  mortgage.  If,  by  implication,  the 
mortgagor  had  such  a  power,  it  must  go  to  a  great  extent ; 
to  leases  where  a  fine  is  taken  on  a  renewal  for  lives. 
The  tenant  stands  exactly  in  the  situation  of  the  mort- 
gagor. The  possession  of  the  mortgagor  cannot  be  con- 
sidered as  holding  out  a  false  appearance.     It  does  not 
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(a)  When  the 
question  was 
argued  at  the 
bar,  Lord 


induce  a  belief  that  there  is  no  mortgage ;  for  it  is  the 
nature  of  the  transaction  that  the  mortgagor  shall  continue 
in  possession.  Whoever  wants  to  be  secure,  when  he  takes 
a  lease,  should  inquire  after  and  examine  the  title-deeds. 
In  practice,  •  indeed  (especially  in  the  case  of  great  estates,) 
that  is  not  often  done,  because  the  tenant  relies  on  the 
honour  of  his  landlord ;  but,  whenever  one  of  two  inno- 
cent persons  must  be  a  loser,  the  rule  is,  qui  prior  est  tempore 
potior  est  jure.  If  one  must  suffer,  it  is  he  who  has  not  used 
he  cndrely  ap^^  ^"®  diligence  in  looking  into  the  title.  It  was  said  at  the 
proved  of  wiiat    |jg^r  that  if  the  plaintiff,  in  a  case  like  this,  can  recover,  he 

had  been  done  ^  * 

by  Narei,  Jua-  will  also  be  entitled  to  the  mesne  profitjs  from  the  tenant, 
OxfonT'circuit,  '"  au  actiou  of  trcspass,  which  would  be  a  manifest  hardship 
and  afterward!     ^^^  injustice,  as  the  tenant  would  then  pay  the  rent  twice. 

confirmed  by  •'  '  *    -^ 

this  court,  in      \  give  uo  Opinion  on  that  point ;  but  there  may  b©  a  dis- 

the  case  of  , 

White  V.  tinction,  for  the  morgagor  may  be  considered  as  receiving 

nofu)  sufferer  ^^^  rents  in  order  to  pay  the  interest,  by  an  implied 
lettee  tinder  a     authority  from  the  mortffagee,  till  he  determine  his  wiH. 

lease  prior  to  ^  o   o      ' 

the  mortgage  to  As  to  the  Icsscc's  right  to  reap  the  crop  which  he  may  have 
such  lease  on  an  sown  prcvious  to  the  determination  of  the  will  of  the  mort- 
ejcctment  by  the  rraffee,  that  point  does  not  arise  in  this  case,  the  ejectment 

mortgagee,  if  he    °  °     '  *^  '  rf 

has  had  notice     being  for  a  warehouse ;  but,  however  that  may  be,  it  could 

before  the  action    ,  ,  ,  ,  ... 

that  the  mort-  be  uo  bar  to  the  mortgagee  s  recovering  in  ejectment.  It 
SnTto'tura  "*  would  Only  give  the  lessee  a  right  of  ingress  and  egress  to 
Mm  out  of  po8-  take  the  crop ;  as  to  which,  with  regard  to  tenants  at  will, 

the  text  of  Littleton  is  clear.     We  are  all  clearly  of  opinion 
that  the  plaintiff  is  entitled  to  judgment  (a). 

The  Solicitor  General  for  the  defendant. — Dunning  and 
Cowper  for  the  plaintiff. 

The  rule  discharged. 


session. 
doctrine  t«, 
however y  long 
tince  over- 
ruled.    See 
Roe  V.  ReadCj 
8'i\R.  118; 
Doe  V.  Staple f 
2  T.  R.  684. 


The  point  decided  in  this  case 
has  been  since  frequently  confirm- 
ed. See  Doe  v.  Giles^  5  Bingh. 
421  ;  Doe  v.  Maise?/,  8  B.  &  C. 
767 ;  Thunder  v.  Belcher^  3  East, 
449  ;  Smartlc  v.  Williams^  3  Lev. 
387,  1  Salk.  245.  In  Doe  dem. 
Rogers  v.    Cadwallndery   2    B.    & 


Adol.  473,  the  wife  of  the  lessor 
of  the  plaintiff  had  become  mort- 
gagee of  tlio  premises  in  question 
by  a  deed,  dated  the  7th  of  May, 
1828.  Interest  was  payable  on 
the  25tli  of  December  everv  vear; 
and  had  been  paid  up  to  the  25th 
of   December,   1830 ;  the  demise 


KBECH    V.    HALL. 


295—296  ♦ 


was  on  the  1st  of  July,  1830,  and 
the  defendant,  who  had  been  let 
into  possession  after  the  mortgage 
by  the  mortgagor,  contended  that 
the  action  was  not  maintainable, 
because  it  was  not  competent  to  a 
mortgagee  to  treat  the  mortgagor, 
or  his  tenants,  as  trespassers,  at 
any  time  during  which  their  lawful 
possession  had  been  recognised  by 
him ;  and  that,  by  receiving  the 
interest  of  the  mortgage-money, 
on  the  25th  of  December,  1830, 
he  had  acknowledged  that  up  to 
that  time  the  defendant  was  in 
lawful  possession  of  the  premises ; 
but  the  court  gave  judgment  for 
the  plaintiff,  on  the  ground  that 
the  receipt  of  interest  was  no  re- 
cognition of  the  defendant  as  a 
person  in  lawful  possession  of  the 
premises.  However,  in  Doe  dem. 
Whittaker  v.  Hales,  7  Bing.  322, 
Austin,  having  mortgaged  the 
premises  to  the  lessor  of  the  plain- 
tiff, let  them  to  the  defendant. 
The  mortgagee  directed  his  attor- 
ney to  apply  to  Austin  for  the 
interest ;  and  the  attorney,  in 
April,  1830,  applied  to  the  defen- 
dant for  rent  to  pay  the  interest, 
*  threatened  to  distrain  if  it  were 
not  paid,  and  received  it  tliree  or 
four  times.  The  learned  Judge 
at  the  trial,  and  the  court  in 
Banco  afterwards,  held  that  these 
facts  amounted  to  a  recognition 
that  the  defendant  was  lawfully 
in  possession  in  April,  1830,  and 
consequently  that  he  could  not 
be  treated  as  having  been  a  tres- 
passer on    December    25,   1825, 


the  day  on  which  the  demise  was 
laid.  Lord  Tenterden,  delivering 
judgment  in  Doe  v.  Cadwallader, 
took  some  pains  to  distinguish 
that  case  from  Doe  dem.  Whittaker 
v.  Hales :  "  there,"  says  his  lord- 
ship, "  the  defendant,  in  order  to 
show  that  he  was  not  a  trespasser 
on  the  25th  of  December,  1829, 
proved  that  in  April,  1830,  he 
was  in  possession  of  the  premises ; 
and  that  an  agent  of  the  lessor  of 
the  plaintiff  called  on  him,  de- 
manded payment  of  interest  on  a 
mortgage  to  the  lessor  of  the 
plaintiff,  and  received  money  eo 
nomine,  as  interest,  the  defendant 
being  required  to  pay  it  instead  of 
rent  to  the  mortgagor.  Lord 
Chief  Justice  Tindal,  after  stating 
these  facts,  observes,  ''  this,  there- 
fore, was  a  demand  made  by  the 
agent  of  the  mortgagee,  and  with 
ftill  knowledge  of  all  the  circum- 
stances of  the  parties,  namely,  that 
the  defendant  was  tenant  to  the 
mortgagor,  and  not  to  the  lessor 
of  the  plaintiff,  and  if  a  party 
employs  an  agent,  who  has  full 
knowledge  of  the  circumstances, 
it  must  be  presumed  that  the 
principal  has  the  same  knowledge, 
so  that  the  lessor  of  the  plaintiff, 
having  recognised  and  availed 
himself  of  the  possession  of  the 
defendant,  so  late  as  April,  1830, 
cannot  treat  him  as  a  trespasser 
in  1829.  That  case  is  very  dis- 
tinguishable from  the  present : 
the  evidence  in  this  case  was  only 
that  the  mortgagee  had  received 
interest  on  the  money  advanced 
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by  him  for  a  period  covering  the 
1st  of  July,  1830,  the  day  of  the 
demise  mentioned  in  the  declara- 
tion. By  BO  receiving  the  interest 
he  did  not  recognise  the  defendant 
as  a  person  in  lawful  possession  of 
the  premises,  nor  did  he  avail 
himself  of  that  possession  to  obtain 
payment  of  the  interest.*" 

Upon  the  whole,  the  question 
whether  the  mortgagee  have  re- 
cognised the  tenant  of  the  mort- 
gagor as  liis  tenant  appears  to 
be  a  question  more  of  fact  than  of 
law,  and  probably  would  be  left  to 
the  consideration  of  the  jury,  pro- 
vided there  were  any  evidence  fit 
to  be  submitted  to  them.  And 
the  decision  in  Doe  v.  Cadwallader 
seems  to  establish  that  mere  re- 
ceipt of  interest  by  the  mortgagee, 
coupled  with  no  other  fact  what- 
ever, would  not  be  evidence  fit  to 
be  left  to  the  jury,  on  the  question 
of  recognition.  The  ruling  in  Doe 
V.  Cadwallader^  it  must,  however, 
be  observed,  seems  to  have  been 
thought  too  severe  by  Lord  Den- 
man^  in  Evans  v.  Elliot^  9  A.  &  E. 
342,  where  his  lordship  remarked 
that  he  was  by  no  means  prepared 
to  admit  that  a  jury  would  not  be 
warranted  in  inferring  a  recogni- 
tion of  the  tenant's  right  to  hold 
from  the  mere  circumstance  of  the 
mortgagee's  knowingly  permit- 
ting the  mortgagor  to  continue 
the  apparent  owner  of  the  premises 
as  before  the  mortgage,  and  to 
lease  them  out  exactlv  as  if  his 
property  in  them  continued.  It 
seems,    however,    from    a    prior 


part  of  his  lordship's  judgment, 
that  the  three  other  judges  were 
disposed  to  adhere  to  the  opinion 
expressed  in  Doe  v.  Cadwallader. 
When  once  it  has  been  proved 
that  the  mortgagee  has  recognised 
the  tenant  of  the  mortgagor  as 
his  tenant,  he  cannot  treat  him 
as  a  tort  feasor^  nor,  if  he  elect  to 
treat  him  as  a  tort  feasor^  can  he 
maintain  any  demand  against  him 
in  which  he  is  charged  as  a  tenant, 
for  Birch  v.  flriffht,  1  T.  R.  378, 
clearly  establishes  that  a  man 
cannot  be  treated  at  once  both  as 
a  tenant  and  a  trespasser. 

It  often  happens  that  there  is 
an  express  covenant  in  a  mortgage 
deed,  that  the  mortgagor  shall 
remain  in  possession  of  the  pro- 
mises until  default  in. payment  of 
the  mortgage-money  at  a  certain 
period.  Up  to  that  period  he 
seems  to  hold  an  interest  in  the 
nature  of  a  term  of  years;  and, 
of  course,  during  that  period  he 
has  a  right  to  the  possession,  and 
could  not  be  legally  ejected.  H'lV- 
kinso?i  V.  Hally  3  Bing.  N.  C.  .'533, 
the  stipulation  that  he  shall  remain 
in  possession  operating  as  a  re- 
demise. W  hen  that  fixed  period 
has  expired,  he  becomes,  if  the 
money  have  not  been  paid,  tenant 
at  sufferance  to  the  mortgagee. 
"  We  must  look,"  said  Best,  C.  J., 
delivering  judgment  in  such  a 
case,  *^at  the  covenant  he  has 
made  with  the  mortgagee,  to  as- 
certain what  his  real  situation  is. 
We  find,  from  the  deed  between 
the  parties,  that  possession  of  his 
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estate  is  secured  to  him  until  a 
certain  day,  and  that,  if  he  does 
not  redeem  his  pledge  by  that  day, 
the  mortgagee  has  a  right  to 
enter  and  take  possession.  From 
that  day  the  possession  belongs  to 
the  mortgagee;  and  there  is  no 
more  occasion  for  his  requiring 
that  the  estate  should  be  delivered 
up  to  him  before  he  brings  an 
ejectment,  than  for  a  lessor  to 
demand  possession  on  the  deter- 
mination of  a  term.  The  situation 
of  a  lessee  on  the  expiration  of  a 
term,  and  a  mortgagor  who  has 
covenanted  that  the  mortgagee 
may  enter  on  a  certain  day,  is 
precisely  the  same."  6  Bingh. 
427. 

With  respect  to  the  nature  of 
the  mortgagor's  possession  after 
the  mortgage,  where  there  is  no 
stipulation  that  he  should  be 
allowed  to  remain  in  possession 
♦  for  any  certain  time,  there  seems 
to  be  more  difficulty.  Messrs. 
Coote  and  Morley,  in  an  elaborate 
note  to  Watkins  on  Conveyancing, 
deliver  it  as  their  opinion,  that 
"  if  there  be  no  express  agreement 
originally  as  to  the  period  of  pos- 
session, and  the  mortgagor,  being 
the  occupant,  remain  in  possession 
with  the  consent  of  the  mortgagee, 
it  seems  that,  in  such  a  case,  he 
ought  to  be  considered  strictly  as 
tenant  at  will."  This  is  true,  if 
it  be  admitted  that  he  has  re- 
mained in  possession  with  the 
consent  of  the  mortgagee.  But  the 
more  difficult  question  seems  to  be 
under  what    circumstances   shall 


the  mortgagee's  consent  be  taken 
to  exist,  and  shall  it  be  implied 
merely  from  the  fact  of  his  ab- 
staining from  ousting  the  mort- 
gagor immediately  after  the  execu- 
tion of  the  mortgage  ?  Certainly 
neither  the  case  of  Thunder  dem. 
Weaver  v.  Belcher^  3  East,  450 ; 
nor  that  of  Smartle  v.  JVilliamSy  1 
Salk.  246 ;  3  Lev.  387,  which  are 
cited  by  Messrs.  Coote  and  Mor- 
ley, have  any  tendency  in  favour 
of  such  an  implication ;  for,  in 
the  former,  ejectment  was  brought 
against  a  tenant  let  into  possession 
by  the  mortgagor  after  the  mort- 
gage ;  and,  as  there  had  been  no 
recognition  of  him  by  the  mort- 
gagee, there  was  judgment  against 
him ;  and  so  far  was  the  court 
from  considering  that  the  mort- 
gagor would,  under  the  circum- 
stances above  supposed,  have  been 
tenant  at  will,  had  he  remained 
himself  in  possession  instead  of 
letting,  that  Lord  EUenborough 
says,  ^^  A  mortgagor  is  no  more 
than  a  tenant  at  sufferance^  not 
entitled  to  any  notice  to  quit; 
and  one  tenant  at  sufferance 
cannot  make  another."  In  Smartle 
v.  Williams  the  mortgagor  cer- 
tainly remained  in  possession,  and 
that  with  the  express  consent  of 
the  mortgagee,  for  Holt^  C.  J., 
says  :  "  Upon  executing  the  deed 
of  mortgage,  the  mortgagor,  by 
the  covenant  to  enjoy  till  default  of 
payment^  is  tenant  at  will."  But, 
in  that  case,  the  mortgagee  had 
assigned  the  mortgage;  and  the 
question  was,  whether,  by  doing 
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SO,  he  had  determined  his  will, 
and  whether  the  mortgagor's  sub- 
sequent continuance  in  possession 
divested  the  estate  of  the  assignee, 
and  turned  it  to  a  right,  so  as  to 
prevent  a  person  to  whom  the 
assignee  afterwards  assigned,  and 
who  brought  the  ejectment,  from 
taking  any  legal  interest ;  upon 
which  point  the  court  held  that  it 
had  no  such  effect,  since  the  mort- 
gagor was,  at  all  events,  tenant  at 
sufferance  after  the  assignment. 
And  it  is  not  believed  that  there 
exists  any  decision  in  which  a 
mortgagor  remaining  in  possession, 
after  an  absolute  conveyance  away 
of  his  estate,  by  way  of  mortgage, 
without  any  consent  on  the  part 
of  the  mortgagee,  express  or  to  be 
implied  otherwise  than  from  his 
silence,  has  been  considered  in 
any  other  Ught  than  as  tenant  at 
sufferance^  to  the  definition  of 
whom  he  seems  strictly  to  answer, 
being  a  person  who  comes  in  by 
riyht^  and  holds  over  without  right  : 
see  Co.  Litt.  57,  and  Lord  Hale's 
MSS.,  note  5,  where  the  following 
case  is  put,  which  seems  analo- 
gous : — '*  If  tenant  for  years  sur- 
renders, and  still  continues  pos- 
session, he  is  tenant  at  sufferance 
or  disseisor  at  election. "*"* 

This  subject  has  been  treated  at 
some  length,  because  the  reader 
will  find  it  often  said  that  a  mort- 
gagor in  possession  is  tenant  at  will 
quodammodo ;  an  idea  which  Lord 
Mans/ield  especially  seems  to  have 
countenanced,  (ox  in  the  principal 
case  he  says,    "  when  the   mort- 


gagor is  left  in  possession,  the  true 
inference  to  be  drawn  is  an  agree- 
ment that  he  shall  possess  the 
premises  at  will,  in  the  strictest 
sense :  and,  therefore,  no  notice 
is  ever  given  him  to  quit,  and 
he  is  not  even  entitled  to  reap  the 
crop,  as  other  tenants  at  will  are, 
because  all  is  liable  to  the  debt  :^ 
and  in  Moss  v.  Gallimorey  which 
will  be  printed  in  this  collection, 
he  calls  the  mortgagor  "  tenant  at 
will  quodammodo,'*^  Whereas  Lord 
Ellenborough  in  Thunder  v.  Belcher, 
denominated  him  "  tenant  at  suf- 
ferance ;"  and  it  is  submitted  that 
it  would  be  more  convenient  to 
range  his  possession  under  some 
one  of  the  ancient  and  well-known 
descriptions  of  tenancy  than  to 
invent  the  new  and  anomalous 
class  of  tenants  at  will  quodammodo, 
for  the  only  purpose  of  including 
it.     See  Litt.  sec.  381. 

Upon  the  whole  it  is  concluded, 
1st.  That,  if  there  bo  in  the  mort- 
gage-deed an  agreement  that  the 
mortgagor  shall  continue  in  pos- 
session till  default  of  payment  on 
a  certain  day,  he  is  in  the  mean 
while  termor  of  the  intervening 
term.  2ndly.  That,  if  default  be 
*  made  on  that  day,  he  becomes 
tenant  at  sufferance.  Srdly.  That, 
when  there  is  no  such  agreement, 
he  is  tenant  at  sufferance  immedi- 
ately upon  the  execution  of  the 
mortgage,  unless  the  mortgagee 
expressly  or  impliedly  consented  to 
his  remaining  in  possession.  4thly. 
That  such  consent  renders  hira 
tenant  at  will.     r)thly.  That  if  in 
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last  three  cases  he  let 
they  may  be  treated  by 
igee,  if  he  tliink  proper, 
nrs.  6thlv.  That,  if  the 
t  recognise  their  posses- 
f  become  his  tenants, 
lat  the  mere  receipt  of 


interest  from  the  mortgagor  does 
not  amount  to  such  a  recognition. 
These  two  last  propositions  must, 
however,  now  be  taken  subject  to 
the  doubts  expressed  in  Evans  v. 
Elliot. 


VIGGLESW^ORTH   «r.    D ALLISON. 


y^rrr—i'j  geo.  3. 


lartmnn  ^ocgl.  201.] 


'•  chtdunr  by  parol  or  detd^  shall 
[rirr  'ke  ''xpiration  of  his  term^  is 
*7ir  mich  he  holds. 


'.      JAX 


ji   Lcaua    •!   trespass  for  mowing,   i  iiiji    ^iji 
•uvvrrnis:  :o  :ae  ierenilant''s  own  use,  the  e(^^m 
y*ymm3i,  -H  :&  deld  called  Hibaldsfow  Le-^mt, 
I^Muistow^  in  the  county  of  Lincoln.     1      le 
':iuKwtt  Tieaoed    liberum  tenementum^  and  ^*.  3ie 
'UBUitbd  :kf  hk  servant.     The  plain  "Iftuff 
:s;tei  :rtw   c  vaft  tfaac  the  locus  in  quo  was  the  cI»4B6^ 
au  'T>«rtH>id   u*  Dailition ;  but,  after  stating  that  c^se 


.-r.^dk 


'Aiiis<;tu    itrcvatse*!*    being  tenant  for   Ufe, 
*:tei.i:H/a«    :ic  rwen^uner  in  fee,  made  a  lease  on  the  2n&   of 
^Liif  tu    r^I>*  yy  which  the  said  Isabella  demised,  and  "tile 
>^a  L^aili2«uu  oonlirmed,  the  said  close  to  the  plaintiff,   liis 
vXt.-v'a€.onk  administrators,  and  assigns,  for  twenty-one  yea^x^ 
:o  Ih)  computed  from  the  1st  of  May,  1 755,  and  that  'the 
pjaiatiC  by  virtue  thereof,  entered  and  continued  in  poc- 
:jijBgtBHi  till  the  end  of  the  said  term  of  twenty-one  yearsi,' — 
Im  pleaded  a  custom,  in  the  following  words,  viz.  ^^  That* 
tHtthitt  the  parish  of  Hibaldstow^  there  now  is,  and,  froz0 
tHM  whene^  the  memory  of  man  is  not  to  the  contrai^* 
^bMC^  bath  been  a  certain  ancient  and  laudable  custom* 
^bMC^  iMwd  and  approved  of,  that  is  to  say,  that  every 
%lttMA  Sklid  Eunner  of  any  lands  within  the  same  parish,  for 
y^  |#m  of  Tears  which  hath  expired  on  the  first  day  of 
Mm*  ^  tt^  J^f^i  hMih  been  used  and  accustomed,  and  of 
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;ht  ought,  to  have,  take,  and  onjoy,  to  his  own  use,  and 
reap,  cut,  and  carry  away,  when  ripe  and  fit  to  be  reaped 
d  taken  away,  his  way-going  crop,  that  is  to  say,  all  the 
Tn  growing  upon  the  said  lands  which  hath  before  the 
piration  of  such  term  been  sown  by  such  tenant  upon  any 
of  such  lands,  not  exceeding  a  reasonable  quantity 
^ln-ereof  in  proportion  to  the  residue  of  such  lands,  accord- 
to  the  course  and  usage  of  husbandry  in  the  same  parish, 
which  hath  been  left  standing  and  growing  upon  such 
^»ndfl  at  the  expiration  of  such  term  of  years.^^     He  then 
stated  that,  in  the  year  1775,  he  sowed  with  com  part  of 
"the  said  close,  being  a  reasonable  part  in  proportion  to  the 
xesidue  thereof,  according  to  the  course  and  usage  of  hus- 
"bandry  in  the  said  parish,  and  that  the  com  produced  and 
Yaised  by  such  sowing  of  the  com  so  sown  as  aforesaid, 
1)eing  the  com  in  the  declaration  mentioned,  at  the  end  of 
the  term,  and  at  the  time  of  the  trespass  committed,  was 
standing  and  growing  in  the  said  close,  the  said  time  not 
exceeding  a  reasonable  time  for  the  same  to  stand,  in  order 
to  ripen  and  become  fit  to  be  reaped,  and  that  he  was 
dnring  all  that  time  lawfully  possessed  of  the  said  corn, 
3A  his  absolute  property,  by  virtue  of  the  custom.    The 
<iefendant,  in  his  rejoinder,  denied  the  existence  of  any 
such  custom,  and  concluded  to  the  country.     The  cause  was 
^ried  before  Ei/re,  Baron,  at  the  last  assizes  for  Lincoln- 
*^y^,  when  the  jury  found  the  custom  in  the  words  of  the 
^^plication. 

.Baldwin  moved,  in  arrest  of  judgment,  that  such  a 
^^^^tom  was  repugnant  to  the  terms  of  the  deed,  and 
^*^^refore,  though  it  might  be  good  in  respect  to  parole 
^^^«e8,  could  not  have  a  legal  existence  in  the  case  of 
*^2ise8  by  deed.  He  relied  on  Trumpet  v.  Cartoardine^ 
*^fbre  Yates^  Justice  (a),  the  circumstances  of  which  case  /^j  Atthe»um- 
these  :  ^^^  uMzes  for 


Her^ordshire, 

**The  plaintiff  had  been  lessee  under  the  corporation  of  1769. 

^^reford  for  a  term  of  twenty-one  years,  which  expired  on 

^e  4th  of  December,  1767.     In  the  lease  there  was  no 

^^venant  that  the  tenant  should  have  his  off-going  crop.    In 

^e  seed-time,  before  the  expiration  of  the  term^  he  sowed 
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the  fallow  with  wheat.     The  succeeding  tenant  obstructed 
him  in  cutting  the  wheat  when  it  became  ripe,  and  cut  and 
housed  it  himself,  for  liis  own  use.     Upon  this  the  plaintiff 
brought  an  action  on  the  case,  and  declared  on  a  custom  in 
*  Herefordshire  for  tenants  who  quit  their  farms  at  Christ- 
mas or  Candlemas  to  reap  the  com  sown  the  preceding 
autumn.      Yates^  Justice,  held  that  the  custom  could  not 
legally  extend  to  lessees  by  deed,  though  it  might  prevail, 
by  implication,  in  the  case  of  parole  agreements.    That,  in 
the  case  of  a  lease  by  deed,  both  parties  are  bound  by  the 
express  agreements  contained  in  it,  as  that  the  term  shall 
expire  at  such  a  day,  &c. ;  and,  therefore,  all  implication 
is  taken  away.     That,  if  such  a  custom  could  be  set  up, 
the  Statute  of  Frauds  would  be  thereby  superseded  in 
(fl)  Qu.  This    Herefordshire    (a).      Accordingly    the    plaintiff   did    not 

argument  seems  i  i  i  i  .     • 

more  applicable   recovor  ou  the  custom,   although  on  another  count  m 
bcwise^  ifT"'    trover,  in  the  same  declaration,  he  had  a  verdict.'' 
parole  lease  for        A  rulo  to  show  causc  was  granted. 

three  rears  °  i  t        i»    -r  « 

could  be  ex-  The  casc  was  argued  on  Tuesday,  the  8th  of  June,  bj 

Atgnt  for^^f    ^^^U  Serjeant,  Chambre^  and  Dayrell^  for  the  plaintiff,  and 
a  year  longer  by  Qust,  Baldwin,  Bdlguv,  and  Gtmgh,  for  the  defendants; 

such  a  custom,  '  ^   .7  >  ^7  * 

it  might  be  said    when   three  objections  were   made   on  the  part  of  the 

be  repugnant  to    defendants,  viz,:   1.  That  the  custom  was  unreasonable. 

Fraudt.'"'*  ^^  2.  That  it  was  uncertain.  3.  That,  as  had  been  contended 
on  moving  for  the  rule,  it  was  repugnant  to  the  deed  under 
which  the  plaintiff  had  held. 

For  the  plaintiff  it  was  argued,  1.  That  it  was  not  an  un- 
reasonable custom,  because,  without  an  express  agreement, 
or  such  a  custom  as  this,  there  could  be  no  crop  the  last 
year  of  a  term,  for  the  tenant  would  not  sow  if  he  could  not 
reap,  and  the  landlord  would  not  have  a  right  to  enter  till 
the  expiration  of  the  term.  That  it  was  for  the  advantage 
of  the  public  as  much  as  customs  for  turning  a  plough,  or 
drying  nets,  on  another  person's  land,  which  had  been  held 

(b)  Vide  Davis,  to  be  good  {h).     That  it  bore  a  great  analogy  to  the  right 

32    b 

of  emblements,  and  was  founded  on  the  same  principle, 
namely,  the  encouragement  of  agriculture.  It  was  not 
prejudicial  to  any  one;  not  to  the  landlord,  because  without 
it  his  land  must  be  unemployed  and  unproductive  for  a 
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hole  season ;  nor  to  the  succeeding  tenant,  because  he 
ould  have  his  turn  at  the  end  of  his  term.  2.  That  it  was 
fficiently  certain,  by  the  reference  to  the  residue  of  the 
ands  not  sown,  and  to  the  course  and  usage  of  husbandry 
n  the  parish.  This  is  as  much  certainty  as  the  nature  of 
he  subject  will  admit  of ;  for,  if  it  had  been  that  so  many 
res  might  be  sown  and  reaped,  that  would  have  been 
'■^  incompatible  with  those  variations  in  the  proportion  of 
'ploughed  land,  which  arise,  at  different  times,  from  circum- 
firtances  in  the  course  of  cultivation  and  husbandry.  Reason- 
able is  an  epithet  which  sufficiently  qualifies  the  extent  of 
oustoms,  and  is  generally  used  in  pleading  them ;  as  with 
regard  to  customary  fines  paid  to  the  lord  of  a  manor, 
estovers  prescribed  for  by  a  party  to  be  taken  for  the  use  of 
Us  house,  &c.  In  the  case  of  Bennington  v.  Taylor,  reported 
in  Liutwyche  (a),  where  the  defendant,  in  an  action  of  tres-  (a)  c.  B.  E.  or 

<•        T   1**  W  3 

pass,  had  pleaded  a  right  to  distrain  for  twelve  pence  for  2  Lu^w.  I  si? 

stallage,  due  by  prescription,  for  the  land  near  every  stall  ^^i^- 

in  a  fair,  and,  on  a  motion  in  arrest  of  judgment,  it  was 

objected,  that  the  prescription  was  uncertain,  and  therefore 

"void,  the  quantity  of  land  not  being  ascertained,  the  court 

held  it  to  be  certain  enough,  because  the  quantity  was  to  be 

.SLecertained  by  the  common  usage  of  the  fair.     In  all  such 

,  w'hether  the  quantity  or  amount  is  in  truth  reasonable 

not,  is  for  the  jury  to  decide.     3.  That  the  circumstance 

the  plaintiff's  lease  in  this  case  having  been  by  deed, 

ade  no  difierence.     There  was  no  agreement  contained  in 

e  deed,  that  the  defendant  would  depart  from  the  custom, 

I  though  the  parties  must  have  known  of  it  when  the  lease 

•as  executed.    He  did  not  claim  under  any  parole  contract 

^press  or  implied ;  and,  therefore,  the  argument  of  repug- 

ncy  did  not  apply ;  and  the  nisi  prius  case  which  had 

^^en  cited,  went  upon  mistaken  reasoning.     /////,  Serjeant, 

Emitted,  that  he  knew  of  no  instance  in  the  Reports,  of  a 

Similar  custom  to  this,  in  the  case  of  freehold  property ;  but 

lie  said  that  there  were  several  with  regard  to  copyholds 

that  went  much  farther  ;  and  he  cited  Eastcourt  v.  Weekes 

(J),  where  a  custom,  that  the  executors  and  administrators  (j)  t.  10  w.  3. 

of  every  customary  tenant  for  life,  if  he  should  die  between  gQ^"'^'  ^^^' 

Christmas  and  Lady-day,  should  hold  over  till  the  Michael- 
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(a)  It  is  found    mg^  following,  is  stated  on  the  pleadings  (a)  ;   and  no 

Dy  too  spcciftl 

▼erdict,  the  oDJection  taken  to  it  on  the  argument  of  the  case. 

</ecft»i«ii!^  For  the  defendant  were  cited,  Grantham  v.  Hawley  (b)  ; 

i*\?ob^^i:fr'  ^^^^^  ^-  Sayer  (c),  in  which  last  case  a  custom  for  a  lord  of 

That  case,  if  at  a  manor  "to  have  common  of  pasture  in  all  the  lands  of 

seems  to  nte  to  his  tenants  for  life  or  years,**^  which  had  been  pleaded  in 

Sintiff."^  St  is  justification  of  a  trespass  in  the  land  of  a  tenant  for  years, 

curious  in  one  ^as  held  to  be  void  and  aeainst  law,  for  that  such  a  privi- 

Tespect,vijr.,  ,  .  , 

that  the  ques-  lege  is  Contrary  ,to  the  lease,  bemg  part  of  the  thing 
on 'iiTin  action  demised,  •  and  different  from  a  prescription  to  have  a 
of  debt  on  a       heriot  from  every  lessee  for  life,  because  that  is  only  colla- 

conimon  bond  j  ^  j 

conditioned  for  tcral  (rf)«  A  casc  relied  on  by  Houghton^  Justice,  in  IVhite 
20/.  to  the  plain-  V.  Soj/er^  (e),  in  which  he  said  the  court  had  decided  that 
ci^p^o*  Toro'did  *  custom  for  lessees  for  years  to  have  half  a  year  after  the 
of  riifht  belong    end  of  their  term,  to  remove  their  utensils,  was  void,  as 

to  bira  ;  or,  in  . 

other  words,  if  being  against  law  ;  Starpnp  v.  Dodderidge  {f)^  where  the 
law  WW  in  hu  court  refused  to  grant  a  prohibition,  on  the  suggestion  of 
m^b'r  m  *  Tfnodus  "  to  pay,  upon  request,  at  the  rate  of  two  shillingB 
19  Jac  1  Palm,  for  cvcry  pound  of  the  improved  yearly  rent  or  value  of  the 
(<0  Cites  21 H.  land,**^  because  the  yearly  rent  or  value  were  variable  and 
rr/n  R  M  uncertain ;  Nailor^  qui  tam^  v.  Scott  (^),  where  a  custom 
i9Jac.  i.Palm.  having  bccu  found  by  a  jury,  ''that  every  housekeeper  in 
(/)  E.  4  Ann.  the  parish  of  JVakefield  having  a  child  bom  there,  should, 
[153*.  2*Saik.  *^  ^^®  time  when  the  mother  was  churched,  or  at  the  usual 
657 ;  1  Mod.  ^1^0  after  her  delivery  when  she  should  be  churched,  pay 
{g)  E.  2  G.  2.  ten  pence  to  the  vicar,"  the  court,  on  a  motion  in  arrest  of 
1558.  judgment,  determined  that  the  custom  was  void,  being,  1. 

uncertain,  because  the  usual  time  for  women  to  be  churched 
{h)  In  that  case  was  uot  allcffcd  (h) :  2.  Unreasonable,  because  it  oblifired 

the  custom,  as  &         v    /'  O 

suggested,  did  the  husbaud  to  pay  if  the  woman  was  not  churched  at  all, 

usage  o*f  the    ^  ^^  ^^  ^^^  removcd  from  the  parish,  or  died  before  the  time 

fif Can    T  ^^  churching :  Carleton  v.   Brifjhticell  (i),  where   the  de- 

1728.  2  P.  W.  fendant,  on  a  bill  for  tithes,  set  up  a  modus  that   "  the 

462.  .  . 

inhabitants  of  such  a  tenement,  with  the  lands  usually 
enjoyed  therewith,  should  pay  such  a  sum  for  tithe  com,'^ 
and  it  was  held  by  the  Master  of  the  Rolls  to  be  void  for 
(*)  T.  1724.  uncertainty;  Harrison  v.  Sharp  (A),  where  a  modus  that, 
Bunb.  174.  ii  when  any  of  the  inclosed  pastures  in  a  certain  vill  were 
ploughed  and  sown  with  corn  or  gi'aiii  of  any  kind,  or  laid 
for  meadow,  and  mown  and  made  into  hay,  tithes  in  kind 
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were  paid  to  the  rector,  but  when  eaten  and  depastured, 
then  the  occupier  paid  to  the  vicar  one  shilling  in  the 
pound  of  the  yearly  rent  or  value  thereof,  and  no  more, 
upon  some  day  after  Michaehnas,  yearly,''  was  held  void, 
on  the  authority  oiStarpup  v.  Dodderidge  ;   Wilkes  \.  Broad- 
lent  (a),  where  the  Court  of  Common  Pleas,  and  afterwards,  («)  B.  R.  E. 
on  error  brought,  the  Court  of  King's  Bench,  held  a  custom  1224. 
found  by  verdict,  "  for  the  lord  of  a  manor,  or  the  tenants 
of  his  collieries  who  had  sunk  pits,  to  throw  the  earth  and 
coals  on  the  land  near  such  pits,  such  land  being  customary 
tenement  and  part  of  the  manor,  there  to  continue,  and  to 
lay  and  continue  *  wood  there  for  the  necessary  use  of  the 
pits,  and  to  take  coals  so  laid,  away  in  carts,  and  to  bum 
and  make  into  cinders  coals  laid  there,  at  their  pleasure," 
to  be  void,  because,  among  other  reasons,  the  word  near 
was  too  vague  and  uncertain ;   Oland  v.  Burdwick  (J),  where  (6)  B.  R.  H. 
2k  feme  copyholder  durante  viduitate^  having  sowed  the  land,  Eliz.460  ;  5 
and  then  married,  it  was  determined  that  the  lord  should  ^•^^^• 
have  the  corn,  upon  the  principle,  that,  when  the  interest 
in  land  is  determined  by  the  act  of  the  party,  he  shall  not 
have  the  crop  :  an  anonymous  case  in  Moore  (c),  where  it  (©)  h.  3  Ed.  6. 
was  held,  that  a  custom,  "that  lessee  for  years  should  hold  Moow 8. pi. 27. 
for  half  a  year  over  his  term,"  was  bad  ;  Roe^  lessee  ofBree^ 
V.  Lees  (^),  where,  in  an  ejectment  to  recover  a  farm  of  (cO  C-  B.  M. 
about  sixty  acres,  of  which  fifty-one  were  inclosed,  and  reported  in  2 
nine  lay  in  certain  open  fields,  a  special  case  was  reserved,  Biackst.  1171. 
which  stated  a  custom,  ''  that  when  a  tenant  took  a  farm, 
in  which  there  was  any  open  field,  more  or  less,  for  an 
uncertain  term,  it  was  considered  as  a  holding  from  three 
years   to  three  years ; "  and  though   the   court    decided 
against  the  custom  on  other  grounds,  yet,  by  their  reason- 
ing, it  clearly  appeared  that   they  thought   it  void   for 
uncertainty,  because  the  quantity  of  open  ground  was  not 
ascertained,  and  one  rood  might  determine  the  tenure  of 
100  acres  of  land  inclosed.     Besides  the  above  authorities  ('i^,,^®:^^  ^* 

1  Roll.  Abr. 

(e),  the  case  before  Yates^  Justice,  was  much  relied  on.     It  563.  pi.  9,et 

was  admitted,  that,  in  cases  where  the  usual  crop  of  the  ^ere  alto  cited 

country  is  such,  that  it  cannot  come  to  maturity  in  one  ^*J![n^*iM°on^ 

year,  a  right  to  hold  over  after  the  end  of  the  term,  in  a  ccming  customB 

and  emble- 

parole  demise,  may  be  raised  by  implication;   as  where  mento. 
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e^firon    is  caltivatecL   in   Catnbrid^Aire,  liquorice,   near 
Pantefrad,  or  tobacco,  which  formerly  used  to  be  phuite<l 
in  Lincolnshire  ;  but  it  was  contended,  that,  in  such  cases, 
a  lease  by  deed  would  preclude  such  implication,  as  the 
parties  must  be  supposed  to  have  described  all  the  circum- 
stances relative  to  the  intended  tenure  in   the   written 
instrument.     Such  a  custom  as  that  set  up,  in  the  present 
case,  could  not.  it  was  said,  be  of  su£Eicient  antiquity  with 
respect  to  leases  by  deed,  as  in  the  time  of  Richard  I.,  and, 
long  afterwards,  tenants  had  no  permanent  interest  in 
their  lands;    or.  if  there  could   be  such  a  custom,  the 
plaintiff  *s  lease  could  not  be  within  it,  because  the  custom 
must  have  applied  to  the  first  of  May,  old  style,  and  *  this 
,  ,  -.  lease  was  made  and  commenced  after  the  alterati<»i  was 

\m)  I  ae  new 

f.Tiecouft-  introduced  bv  24  Geo-  2.  c.  23  (a). 

«f  jsamry.  The  court  took  time  to  consider;  and  this  day.  Lord    

tkbvrrn!^'^     ^onsfield  delivered  their  opinion  as  follows: 


t^nzscd  :a       Lord  MansJUM. — We  have  thought  of  this  case,  and 

mcvumbcmU  are  all  of  opinion,  that  the  custom  is  good.     It  is  just,  ti 

ccftaia  aaj  Jr  be  who  sows  ought  to  reap,  and  it  is  for  the  benefit  an< 

tkrMdiBade  eucouraffemeut  of  agriculture.     It  is,  indeed,  against  the 

psn  of  It,  j|§  C7  w  ^ 

fnm  tiie  tmn    general  rule  of  law  concemiuff  emblements,  which  are  n< 
larJL  >d  of  allowed  to  tenants  who  know  when  their  term  is  to  cease- 

««=?ri-a^        because  it  is  held  lo  be  their  fault  or  follv  to  have  sown 


«*>-'-=-'-*^-J  when  thev  knew  their  interest  would  expire  before  the 

<kfr«rf,^r:ea  could  reap.     But  the  custom  of  a  particular  place  ma 

(*  riiTzioe  '''^tify  what  otherwise  would  be  imprudence  or  folly. 

^'  'l'*fT*^'  lease  beinir  bv  deed  does  not  varv  the  case.     The  custo; 

C.  R  M.  1S>  --     • 

Ge«».3,2  Biici.  do^-s  uot  alter  or  contradict  the  agreement  in  the  lease ; 
1  "^U3  ■ "  <  't  *  * 

only  superadds  a  right  which  is  coDse*:iuential  to  the  takiD 


U  UIl   ^T    li< 


\ 


_  »  ■  ^ 

oj-r:,  im  a  heriot  mav  be  due  bv  custom,  although  not  mention 

from  o.i  Lzdj.  in  j»j^  srant  or  lease  i/-.*. 

^{h-j^ATTli  -  The  rule  discharifed  (c). 

m  *:  eo'-ETr.*» 

my-iVi  tr.v.i.i  '.be  *.ew«  :>  «•_:«  i-y-.i  :L-;  itl:!-  r:  Cx-  '.'.izzts  * /i::4  of  Febnurr),  to  prrpan  for  tl»- 
L«t:  c«-s,  "wt:*:  i*  i^j  nfr.xi  w?rit  '.c  :.:i*-  -■ir?'  ■**;.  i.  f.  tz  t.  wr.tsca  acreetDcot  for  teTeo  yean 
:or  '.i*  c/cn  wisr«  »^ra.i.  i^  ■.:*  *ic-  *c  urr^'ji-;- :. 

c  JjiTx^ec:  wi*  icr-.rirxj  t-'.irr'-  '  r  :.  .'  z'.y^zi.'^  -?cc  -w'-kb  a  writ  of  error  wmt  brought,! 
ti<  Hv:': -j'^-jct  C'ii:i-»rr,  \zL  :i*  :?:*<■.  ixr.:  i->^.r:T«i  f:r  -irr.r?.  ~  iiiil  ir.e  czivaza  conuiued  and 
fjf.-i,  Jtr..  »  X  cr:.*'x^  t  ;..i   z  L**.  *c^  3  rc-.:r*Tj  ::  xz-i   Z':*3r.*.*zezi  w::h  the  said  indeotore  of  1 
■-  ':**«:u:  "p^I-.-a.-  -i  z:<z'.:-jzied."    Tie  n***  -w:!*  irrrf:  x:  S<rj'**3t»'  I  en,  before  the  Judges 
C.  Bl,  xzii  'Jit  B^-.::»  .:  \z<  Hi:^<«:  v*r.  :t  B t'rty. :'.:  'k  ;--i:-:i5ir  error,  and  Chambre  for  tb 
deftivii.-*-     Tie  wjj*ct::a  :o  ::.e  rraa*.  ::*?>-•«*  -.:  :.i<  c:i»£c3i  «x»  xb.kaiooed.     In  T.  21  G.  (27t 
J  :-:••.  irSI  .  Li>r\i  Lomgkb^fr<9mgk  ic-lirerri  tie  ^=aaix>cf  optciMi  of  tbe  Court  of  Exdirqu< 
«. .  %r.>z.  \hxi  zhit  custoot  vi5  go^l ;  loi  tde  j  i-tj'stea:  va*  aftrxcii 
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Few  questions  are  of  more  fre- 
quent practical  occurrence  than 
those  which  involve  the  admissi- 
bility of  parol  evidence  of  custom 
and  usage,  for  the  purpose  of 
annexing  incidents  to,  or  explain- 
ing the  meaning  of,  written  con- 
tracts. In  one  of  the  last  cases 
on  the  subject,  the  following 
luminous  account  of  this  head  of 
the  law  was  given  by  Parke^  B., 
delivering  the  judgment  of  the 
Court  of  Exchequer.  1  Mee.  and 
Welsh.  474. 

"  It  has  been  long  settled," 
(said  his  lordship,)  ^'  that  in  com- 
mercial transactions  extrinsic  evi- 
dence of  custom  and  usage  is  ad- 
missible to  annex  incidents  to 
written  contracts,  in  matters  with 
respect  to  which  they  are  silent. 
The  same  rule  has  also  been  ap- 
plied to  contracts  in  other  trans- 
actions of  life,  in  which  known 
usages  have  been  established  and 
prevailed;  and  this  has  been 
done  upon  the  principle  of  pre- 
cnimption  that,  in  such  transac- 
tions, the  parties  did  not  mean  to 
express  in  writing  the  whole  of 
the  contract  by  which  they  in- 
tended to  be  bound,  but  to  con- 
tract with  reference  to  those  known 
usages.  Whether  such  a  relaxa- 
tion of  the  common  law  was  wisely 
applied  where  formal  instruments 
have  been  entered  into,  and  par- 
ticularly leases  under  seal,  may 
well  be  doubted ;  but  the  contrary 
has  been  established  by  such  au- 
thority, and  the  *  relations  be- 
tween landlord  and  tenant  have 


so  long  been  regulated  Upon  the 
supposition  that  all  customary 
obligations  not  altered  by  the  con- 
tract are  to  remain  in  force,  that 
it  is  too  late  to  pursue  a  contrary 
course ;  and  it  would  be  produc- 
tive of  much  inconvenience  if  this 
practice  were  now  to  be  disturbed. 

^^  The  common  law,  indeed, 
does  so  little  to  prescribe  the  rela- 
tive duties  of  landlord  and  tenant, 
since  it  leaves  the  latter  at  liberty 
to  pursue  any  course  of  manage- 
ment he  pleases,  provided  he  is 
not  guilty  of  waste,  that  it  is  by 
no  means  surprising  that  the  court 
should  have  been  favourably  in- 
clined to  the  introduction  of  those 
regulations  in  the  mode  of  cul- 
tivation, which  custom  and  usage 
have  established  in  each  district 
to  be  the  most  beneficial  to  all 
parties. 

"Accordingly,  in  Wiggletworth 
V.  BallUoH,  afterwards  affirmed  on 
a  writ  of  error,  the  tenant  was 
allowed  an  away-going  crop,  though 
there  was  a  formal  lease  under 
seal.  There  the  lease  was  entirely 
silent  on  the  subject  of  such  a 
right ;  and  Lord  Mansfield  said 
the  custom  did  not  alter  or  con- 
tradict the  lease,  but  only  added 
something  to  it. 

"  The  question  subsequently 
came  under  the  consideration  of 
the  Court  of  King^s  Bench  in 
Senior  v.  Armitage^  reported  in 
Mr.  Hold  Nisi  Prius  CaseSy  p. 
197.  In  that  case,  which  was  an 
action  by  a  tenant  against  his 
landlord  for  a  compensation  for 
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seed  and  labour,  under  the  deno- 
mination    of    tenant-right,    Mr. 
Justice  Bayley^  on  its  appearing 
that  there  was  a  written  agree- 
ment between   the  parties,   non- 
suited  the  plaintiff.      The  court 
afterwards  set  aside  that  nonsuit, 
and  held,  as  appears  by  a  manu- 
script note  of  that  learned  Judge, 
that,  though  there  was  a  written 
contract    between    landlord    and 
tenant,  the  custom  of  the  country 
would    still    be    binding,    if   not 
inconsistent  with  the  terms  of  such 
written  contract ;  and  that,  not 
only  all  common  law  obligations, 
but  those  imposed  by  custom,  were 
in  full  force  where  the  contract  did 
not  vary  them.    Mr.  Holt  appears 
to  have  stated  the  case  too  strongly 
when  he  said  that  the  court  held 
the  custom  to  be  operative,  ^^  unless 
the  agreement   in  express  terms 
excluded   it ;"'   and    probably   ho 
has  not  been  quite   accurate  in 
attributing   a  similar  opinion   to 
the  Lord  Chief  Baron  Thompson 
who  presided  on  the  second  trial. 
It  would  appear  that  the  court  held 
that  the  custom  operated,  unless  it 
could  bo  collected  froni  the  instru-. 
ment,  either  expressly  or  impliedly^ 
that  the  parties  did  not  mean  to 
be  governed  by  it. 

'*  On  the  second  trial,  the  Lord 
Chief  Baron  •  Thompson  held  that 
the  custom  prevailed ;  although 
the  written  instrument  contained 
an  express  stipulation  that  all  the 
manure  made  on  the  farm  should 
be  spent  on  it  or  left  at  the  end 
of  the  tenancy,  without  any  com- 


pensation being  paid.  Such  a 
stipulation  certainly  does  not  ex- 
clude by  implication  the  tenant^s 
right  to  receive  a  oompensation 
for  seed  and  labour. 

'<  The  next  reported  case  cm 
this  subject  is  Webb  v.  Plttmmer^  2 
B.  &  A.  750  ;  in  which  there  was 
a  lease  of  down  lands,  with  a  cove* 
nant  to  spend  all  the  produce  on 
the  premises,  and  to  fold  a  flock 
of  sheep  upon  the  usual  part  of 
the  farm;  and  also,  in  the  last 
year  of  the  term,  to  carry  out  the 
manure  on  parts  of  the  fallowed 
farm  pointed  out  by  the  lessor,  the 
lessor  paying  for  the  faUowing 
land  and  carrying  out  the  dung, 
but  nothing  for  the  dung  itself, 
and  paying  for  grass  on  the 
ground  and  threshing  the  com. 
The  claim  was  for  a  eostomaiy 
allowance  for  foldaye  (a  mode  of 
manuring  the  ground)  ;  but  the 
court  held,  as  there  was  an  ex- 
press provision  for  some  payment, 
on  quitting,  for  the  things  cove- 
nanted to  be  done,  and  an  omissioe 
of/oldaye^  the  customary  obligation 
to  pay  for  the  latter  was  excluded. 
No  doubt  could  exist  on  that ;  tiie 
language  in  the  lease  was  equiva- 
lent to  a  stipulation  that  the  lessor 
should  pay  for  the  things  men- 
tioned, and  no  more. 

'^  The  question  then  is,  whether 
from  the  terms  of  the  lease  now 
under  consideration,  it  can  be  col- 
lected that  the  parties  meant  to 
exclude  customary  allowance  for 
seed  and  labour."*' 

In   the    case   from    which   the 
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above  is  extracted,  vtr.,  Hutton  v. 
Warren^  1  Mee.  &  Wei.  466,  a 
custom  by  which  the  tenant,  culti- 
vating according  to  the  course  of 
good  husbandry,  was  entitled,  on 
quitting,  to  receive  a  reasonable 
allowance  in  respect  of  seed  and 
labour  bestowed  on  •  the  arable 
land  in  the  last  year  of  his  tenancy, 
and  was  bound  to  leave  the  manure 
for  the  landlord,  if  he  would  pur- 
chase it,  was  held  not  to  be  ex- 
cluded by  a  stipulation  in  the  lease 
that  he  would  consume  three- 
fourths  of  the  hay  and  straw  on 
the  farm,  and  spread  the  manure 
arising  therefrom,  and  leave  such 
of  it  as  should  not  be  so  spread  on 
the  land,  on  receiving  a  reasonable 
price  for  it. 

From  the  above  luminous  judg- 
ment of  Baron  Parke  it  may  be 
collected,  that  evidence  of  custom 
or  usage  will  be  received  to  annex 
incidents  to  written  contracts  on 
matters  with  respect  to  which 
they  are  silent. 

1st.  In  contracts  between  land- 
lord and  tenant. 

2nd.  In  commercial  contracts. 

Srd.  In  contracts  in  other  trans- 
actions of  life,  in  which  known 
usages  have  been  established  and 
prevailed. 

But  that  such  evidence  is  only 
receivable  when  the  incident  which 
it  is  sought  to  import  into  the 
contract  is  consistent  with  the 
terms  of  the  written  instrument. 
If  inconsistent,  the  evidence  is  not 
receivable,  and  this  inconsistency 
may  be  evinced, 


1st.    By  the   express  terms  of 
the  written  instrument. 

2nd.  By  implication  therefrom. 

With  respect  to  the  first  class 
of  cases  in  Which  the  evidence  has 
been  received,  viz,^  that  of  con- 
tracts between  landlord  and 
tenant,  that  is  so  thoroughly  dis- 
cussed in  Hutton  v.  Warren^  part 
of  the  judgment  in  which  is  above 
set  out,  and  in  Wigglesworth  v. 
Dallison^  the  principal  case,  that 
it  seems  unnecessary  to  say  more 
on  that  head  of  the  subject.  See 
Holdinff  V.  Piffott,  7  Bingh.  465 ; 
Roberts  v.  Barker,  1  C.  &  M.  803  ; 
Huffhes  V.  Gordon,  1  Bligh.  287 ; 
ainan  v.  Cooke,  2  Sch.  &  Lef.  22 ; 
White  y.Sayer,  Palm.  211;  FurUy 
V.  Wood,  1  Esp.  198;  Doe  v. 
Benson,  4  B.  &  A.  588. 

With  respect  to  commercial 
contracts,  it  has  been  long  esta- 
blished that  evidence  of  an  usage 
of  trade  applicable  to  the  contract, 
and  which  the  parties  making  it 
knew,  or  may  be  reasonably  pre- 
sumed to  have  known,  is  admissible 
for  the  purpose  of  importing  terms 
into  the  contract  respecting  which 
the  written  instrument  is  silent. 
The  words  "  usage  of  trade "'  are 
to  be  understood  as  referring  to  a 
particular  usage  to  be  established 
by  evidence,  and  perfectly  distinct 
from  that  general  custom  of  mer- 
chants, which  is  the  universal  es- 
tablished law  of  the  land,  which  is 
to  be  collected  from  decisions, 
legal  principles,  and  analogies,  not 
from  evidence  in  pais,  and  the 
knowledge  of  which  resides  in  the 

c  c2 


307—308 


WIGOLESWORTH    l\    DALLISON. 


breasts  of  the  Judges.  (See  Fal- 
lejo  V.  Wheeler,  LoflRb.  631  ;  Eden 
V.  E.  I.  Company,  1  Wm.  Black. 
299.  2  Burr.  1216  ;  sed  vide  HaiUe 
V.  Smith,  1  B.  &  P.  563,  in  which 
evidence  of  the  general  custom  of 
merchants  was  received.)  This 
distinction,  indeed,  between  the 
general  custom  of  merchants,  which 
is  part  of  the  law  of  the  realm,  and 
the  particular  usages  of  certain 
particular  businesses,  was  not,  it 
seems,  so  clearly  marked  in  former 
cimes  as  it  is  now ;  thus  we  find 
Btdler,  Justice,  saying,  2  T.  R. 
p.  73,  that  "  within  the  last  thirty 
years  (his  lordship  spoke  in  1787) 
the  commercial  law  of  this  country 
has  taken  a  very  different  turn 
from  what  it  did  before.  Before 
that  period  we  find  that,  in  courts 
of  law,  all  the  evidence  in  mercan- 
tile cases  was  thrown  together ; 
they  were  left  generally  to  a  jury, 
and  produced  no  established  prin- 
ciple. From  that  time  we  all 
know  the  great  study  has  been  to 
find  some  certain  general  principles 
which  shall  be  known  to  all  man- 
kind ;  not  only  to  rule  the  par- 
ticular case  then  under  considera- 
tion, but  to  serve  as  a  guide  for 
the  future." 

But  with  regard  to  particular 
commercial  usages,  evidence  of 
them  is  admissible  either  to  in- 
graft terms  into  the  contract,  as 
in  those  cases  concerning  the 
time  for  which  the  underwriters'' 
liability  in  respect  of  the  goods 
shall  continue  after  the  arrival  of 
the    ship.    Nolle    v.     Kennoway, 


Dougl.  510,  and  see  the  observa- 
tions on  this  case  in  Ougier  v. 
Jennings,  1  Camp.  503.  n. ;  Mocm 
V.    Guardians   of   Witney    Unitm, 

3  Bingh.  N.  C.  817 ;  or  to  explain 
its  terms,  as  was  done  in  Udhe  v. 
Walters^  3  Camp.  1 6,  by  showing 
that  the  Gulf  of  Finland,  though 
not  so  treated  by  geographers,  is 
considered  by  mercantile  men  part 
of  the  Baltic,  and  in  Hutchinum 
V.  Bowker,  5  Mee.  &  Welsh.  535, 
where  it  was  proved  that  good 
barley  and^n^  barley  signified  in 
mercantile  usage  different  things. 
See  further  Robertson  v.  Clarke, 
1  Bing.  445  ;  Bottomky  v.  Forbes, 

5  Bingh.  N.  C.  123  ;  Moxon  t. 
Atkins,  3  Camp.  200 ;  Vallance  v. 
Dewar,  1  Camp.  403  et  noias; 
Cochran  v.  •  Re(burg,  3  Esp.  121 ; 
Birch  V.  Depeyster,  1   Stark.  210, 

4  Camp.  385  ;  Donaldson  v.  For- 
ster.  Abb.  on  Shipp.  part  3,  cap. 
1  ;  Baker  v.  Payne,  1  Ves.  j. 
459 ;  Raitt  v.  Mitchell,  4  Camp. 
156 ;  Lethuliers  case,  2  Salk.  443 ; 
Charaud  v.  Angerstein,  Peake  43 ; 
Bold  V.  Rayner,  1  Mee.  &  Welsh. 
446 ;  Powell  v.  Norton,  2  Bingh. 
N.  C.  668 ;  Botoman  v.  Horsey,  2 
M.  &  Rob.  85. 

So,  in  a  case  not  falling  within 
the  head  of  mercantile  contracts, 
evidence  has  been  received  to 
show  that  by  the  custom  of  a  par> 
ticular  district  the  words  *  1,000 
rabbits'  meant  1,200  rabbits. 
Smith  V.  Wilson,  3  B.  &  Ad.  728; 
and  see  Clayton  v.  Gregson,  5  A. 

6  E.  302.  So  if  A.  and  B.  were 
to  agree  for  a  lease,  it  would  be 
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implied  from  custom  that  the 
lessor  should  prepare  and  the  lessee 
pay  for  it.  Grissett  v.  Robinson^  3 
Bingh.  N-C.  11. 

But  the  admissibility  of  evidence 
of  custom  to  explain  the  meaning 
of  a  word  used  in  any  contract 
whatever,  is  subject  to  this  qua- 
lification, viz.,  that  if  an  Act  of 
Parliament  have  given  a  definite 
meaning  to  any  particular  word 
denoting  weight,  measure,  or  num- 
ber,  it  must  be  understood  to 
have  been  used  with  that  meaning, 
and  no  evidence  of  custom  will  be 
admissible  to  attribute  any  other 
to  it ;  per  curiam  in  Smith  v. 
Wibon  ;  see  also  Hockin  v.  Cooke, 
4  T.  R,  314 ;  Tlie  Master  of  St. 
Cross  V.  Lord  Howard  de  Walden^ 
6  T.  R.  338 ;  IVing  v.  £r&,  Cro. 
Eliz.  267 ;  Noble  v.  Durell,  3  T. 
R.  271.  In  Doe\.  Lea,  11  East, 
S12,  it  was  held,  that  a  lease  by 
deed  of  lands  since  the  new  style, 
to  hold  from  the  feast  of  St 
Michael,  must  mean  New  Michael- 
mas, and  could  not  be  shown  by 
parol  evidence  to  refer  to  Old 
Michaelmas.  In  Furley  v.  Wood, 
1  Esp.  198,  Runn.  Eject.  112, 
Lord  Kenyon  had  under  similar 
circumstances  admitted  parol 
evidence  of  the  custom  of  the 
country  to  explain  the  meaning  of 
the  word  Michaelmas;  and  the 
court,  in  Doe  v.  Lea,  on  hearing 
that  case  cited,  asked  whether  the 
holding  there  was  by  deed,  which 
it  does  not  appear  to  have  been ; 
and  to  which  it  may  be  added,  that 
it  appears  possible  that  it  was  not 
even  in  writing. 


In  Doe  V.  Benson,  4  B.  &  A.  588, 
evidence  of  the  custom  of  the 
country  was  held  admissible  for 
the  purpose  of  showing  that  a 
letting  by  parol  from  Lady-day, 
meant  from  Old  I^ady-day.  The 
court  referred  to  Furley  v.  Wood, 
and  distinguished  that  case  from 
Doe  V.  Lea,  on  the  ground  that 
the  letting  there  was  by  deed, 
"which,""  said  Holroyd,  Justice, 
"  is  a  solemn  instrument ;  and 
t/ierefore  parol  evidence  was  inad- 
missible to  explain  the  expression 
Lady-day  there  used,  even  suppos- 
ing that  it  was  equivocal.*'  It  is 
perhaps  not  easy  to  conceive  a 
distinction,  founded  on  principle, 
between  the  admissibility  of  evi- 
dence to  explain  terms  used  in 
a  deed,  and  terms  used  in  a  written 
contract  not  under  seal  :  for 
though,  when  the  terms  of  a  deed 
are  ascertained  and  understood, 
the  doctrine  of  estoppel  gives  them 
a  more  conclusive  effect  than  those 
of  an  unsealed  instrument ;  yet 
the  rule  that  parol  evidence  shall 
not  be  admitted  to  vary  the  written 
terms  of  a  contract  seems  to  apply 
as  strongly  to  a  contract  without 
a  seal  as  with  one :  while,  on  the 
other  hand,  it  appears  from  the 
principal  case  of  Wigglesworth  v. 
DaUison,  without  going  further, 
that  in  cases  where  parol  evidence 
is  in  other  respects  admissible,  the 
fact  that  the  instrument  is  under 
seal  forms  no  insuperable  obstacle 
to  its  reception.  Nor  does  it  seem 
necessary,  in  order  to  prevent  a 
contradiction  between  Doe  v.  Lea^ 
and  Doe  v.  Benson  and  Furley  v. 
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JVood^  to  establish  any  sucli  dis- 
tinction between  deeds  and  other 
written  instruments ;  for  in  Dae  v. 
Benson  the  letting  seems  not  to 
have  been  in  writing,  so  that  the 
objection  to  the  admission  of  parol 
evidence,  founded  upon  the  nature 
of  a  written  instrument,  did  not 
arise.  In  Fiirley  v.  IVood  the 
letting  was  perhaps  also  by  mere 
parol;  and  though  the  evidence 
was,  it  is  true,  offered  to  explain 
the  notice  to  quit,  still  it  may  be 
urged,  that,  when  the  holding  was 
once  settled  to  commence  from 
Old  Michaelmas^  the  notice  to  quit, 
which  probably  contained  the 
words  ^^  at  the  expiration  of  your 
term,^  or  wnmeihmgejusdemgeneriB^ 
must  be  held  to  have  had  express 
reference  to,  and  to  be  explained 
by,  it.  We  must  not  therefore, 
it  is  submitted,  too  hastily  infer 
that  parol  evidence  of  custom 
would  be  receivable  to  explain 
a  word  of  time  used  in  a  lease 
in  writing,  but  not  under  seal. 

Doe  V.  Lea  was  acted  upon  by 
the  Court  of  Common  Pleas  in 
Smith  V.  Walton,  8  Bingh.  238, 
where  the  defendant  avowed  for 
rent  payable  "  at  Martinmas  to  wit, 
November  23rd  ; "  the  plaintiff 
pleaded  non  tenuit ;  and  a  holding 
from  Old  Martinmas  having  been 
proved,  the  court  ♦  thought  that 
the  words  after  the  videlicet  must 
be  rejected,  as  inconsistent  >vith 
the  t^rm  Martinmas,  which  they 
thought  themselves  bound  by  sta- 
tute to  interpret  November  11th; 
that  no  evidence  was  admissible  to 
explain  the  record ;  and  that  there 


was,  therefore,  a  fatal  variance 
between  it  and  the  evidence  ;  see 
Hockin  v.  Cooke,  4  T-  R.  314; 
The  Master  of  St.  Cross  v.  Lard 
Howard  de  JValden,  6  T.  R.  338; 
Kearney  v.  King,  2  B.  &  A.  301; 
Sprowle  V.  Legge,  1  B.  &  C  16. 

However,  evidence  of  usage, 
though  sometimes  admisBible  to 
add  to,  or  explain,  is  never  so  to 
vary,  or  to  contradict  either  ex- 
pressly or  by  implication,  the  temH 
of  a  written  instrument.  Magte  v. 
Atkinson,  2  Mee.  8t  Welsh.  442. 
Adams  v.  Wordley,  1  M.  &  Wekb. 
374.  Thus,  in  Yeates  v.  Pym, 
6  Taunt.  445,  in  an  action  on  a 
warranty  of  prime  singed  baiam, 
evidence  was  offered  of  an  usage  in 
the  bacon  trade,  that  a  certain 
latitude  of  deterioration  caDed 
'*  average  taint '*'*  was  allowed  to 
subsist  before  the  bacon  ceased  to 
answer  the  description  of  prim 
bacon.  This  evidence  was  held  in- 
admissible, first  at  Nisi  prius,  by 
Heath,  Justice,  and  afterwards  by 
the  Court  of  Common  Pleas.  In 
Blackett  V.  Royal  Exchange  In- 
surance Company,  2  Tyrwh.  266, 
which  was  an  action  on  a  poUcj 
upon  '  ship,  Sfc,  boat,  and  other Jkr- 
niture,'  evidence  was  offered  that 
it  was  not  the  usage  of  undei^ 
writers  to  pay  for  boats  slung  on 
the  davits,  on  the  larboard  quarter; 
but  was  rejected  at  Nisi  prius,  and 
the  rejection  confirmed  by  the 
Court  of  Exchequer.  "  The  ob- 
jection," said  Lord  Lyndhursty 
delivering  judgment,  "to  the  parol 
evidence  is,  not  that  it  was  to  ex- 
plain any  ambiguous  words  in  the 
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policy,  or  any  words  which  might 
admit  of  doubt,  or  to  introduce 
matter  upon  which  the  policy  was 
silent,  but  that  it  was  at  direct 
variance  ^with  the  words  of  the 
policy,  and  in  plain  opposition  to 
the  language  it  used,  viz.,  that 
whereas  the  policy  imported  to  be 
upon  ship,  furniture,  and  apparel 
generally,  the  usage  is  to  say, 
that  it  is  not  upon  furniture  and 
apparel,  generally,  but  upon  part 
only,  excluding  the  boat.  Usage 
may  be  admissible  to  explain  what 
is  doubtful,  but  it  is  never  admissi- 
ble to  contradict  what  is  plain." 
In  Roberts  v.  Barker^  1  Cr.  &  Mee, 
808,  the  question  was,  whetlier  a 
covenant  in  a  lease,  whereby  the 
tenant  bound  himself  not,  on  quit- 
ting the  land,  to  sell  or  take  away 
the  manure,  but  to  leave  it  to  be 
expended  by  the  succeeding  tenant, 
excluded  the  custom  of  the  country, 
by  which  the  outgoing  tenant  was 
bound  to  leave  the  manure,  and 
was  entitled  to  be  paid  for  it.  The 
court  held  that  it  did.  "  It  was 
contended,"  said  Lord  Lyndhurst^ 
delivering  judgment,  "that  the 
stipulation  to  leave  the  manure 
was  not  inconsistent  with  the 
tenant's  being  paid  for  what  was 
so  left,  and  that  the  custom  to  pay 
for  the  manure  might  be  ingrafted 
on  the  engagement  to  leave  it. 
But  if  the  parties  meant  to  be 
governed  by  the  custom  in  this 


respect,  there  was  no  necessity  for 
any  stipulation,  as  by  the  custom, 
the  tenant  would  be  bound  to  leave 
the  manure,  and  would  be  entitled 
to  be  paid  for  it.  It  was  altogether 
idle,  therefore,  to  provide  for  one 
part  of  that  which  was  sufficiently 
provided  for  by  the  custom,  unless 
it  was  intended  to  exclude  the 
other  part."*'  See  further  Reading 
V.  Menham^  1  M.  &  Rob.  236. 

Lord  Eldoriy  in  Anderson  v. 
Pitcher^  2  B.  &  P.  168,  expressed 
an  opinion,  that  the  practice  of 
admitting  usage  to  explain  con- 
tracts ought  not  to  be  extended. 
In  Cross  v.  Efflin,  2  B.  &  Ad.  106, 
evidence  had  been  oflTered  for  the 
purpose  of  showing  that  the  plain- 
tiffs, who  had  contracted  for  "  300 
quarters  {more  or  less)  of  foreign 
rye"  could  not,  consistently  with 
the  usage  of  trade,  be  required  to 
receive  so  largo  an  excess  as  45 
quarters  over  the  800 :  the  ques- 
tion as  to  the  admissibility  of  the 
evidence  ultimately  proved  imma- 
terial ;  but  Littledale^  Justice,  said 
that  where  words  were  of  such 
general  import^  he  should  feel  much 
difficulty  in  saying  that  evidence 
ought  to  be  received  to  ascertain 
their  meaning. 

When  evidence  of  usage  is  ad- 
mitted, evidence  may  be  given  in 
reply,  tending  to  show  such  usage 
to  be  unreasonable.  Bottomley  v. 
Forbes,  6  Bingh.  N.  C.  128. 


MOSS  r.  GALLIMORE  AND  ANOTHER. 


MICHAELMAS— 7H  GEO.  3. 

[bbfortbd  douol.  279.] 

A  mortgagee^  after  giving  notice  of  the  mortgage  to  a  tenani  '^ 
in  possession^  under  a  lease  prior  to  the  mortgage^  isentiikd^^ 
to  the  rent  in  arrear  at  the  time  of  the  notice^  as  well  as  to  ^^ 
what  accrues  afterwards^  and  he  may  distrain  far  it  after  — 
such  notice. 

In  a  notice  for  the  sale  of  a  distress^  it  need  not  he  mentioneJT^^ 
t  A  mm  is  not       when  the  rent  fell  due'f, 

bound  bj  bis 

^^clmother       ^^  *^  aotion  of  trespass,  which  was  tried  before  Narts^ 
Z'J?V!^!'!^'   Justice,  at  the  last  assizes  for  Staffordshire,  on  not  guilty-" 

7  T.  R.  654,  '  .  »  O       ^ 

per  Lord  pleaded,  a  verdict  was  found  for  the  plaintiff,  subjeot  to  th^-- 

^^^'  opinion  of  the  court,  on  a  case  reserved.     The  case  stated^ 

as  follows :    One  Harrison  being  seised  in  fee,  on  the  IsW 
of  January  1772,  demised  certain  premises  to  the  plaintiff^ 
for  twenty  years,  at  the  rent  of  40/.,  payable  yearly  oni. 
the  12th  of  May ;  and  in  May,  1772,  he  mortgaged  th^ 
same  premises,  in  fee,  to  the  defendant  Mrs.  Oallimore«. 
Moss  continued  in  possession  from  the  date  of  the  lease^ 
and  paid  his  rent  regularly  to  the  mortgagor  all  but  28L, 
which  was  due  on  and  before  the  month  of  November  1778, 
when  the  mortgagor  became  a  bankrupt,  being  at  the 
time  indebted  to  the  mortgagee  in  more  than  that  sum  for 
interest  on  the  mortgage.     On  the  3rd  of  January,  1779, 
one  Harwar  went  to  the  plaintiff,  on  behalf  of  Grallimore) 
showed  him  the  mortgage  deed,  and  demanded  from  him 
the  rent  then  remaining  unpaid.      This  was    the  first 
demand  that  Oallimore  made  of  the  rent.     The  plaintiff 
told  Harwar  that  the  assignees  of  Harrison  had  demanded 


MOSS   V.   QALLIMORE.  310 311^ 

it  before,  viz.^  on  the  31st  of  December ;  but^  when  Harwar 
said  that  Gallimore  would  distrain  for  it  if  it  was  not  paid, 
*  he  said,  he  had  some  cattle  to  sell,  and  hoped  she  would 
not  distrain  till  they  were  sold,  when  he  would  pay  it. 
The  plaintiff  not  having  paid  according  to  this  undertaking, 
the  other  defendant,  by  order  of  Gallimore,  entered,  and 
distrained  for  the  rent,  and  thereupon  gave  a  written  notice 
of  such  distress  to  the  plaintiff,  in  the  following  words : 
^^  Take  notice,  that  I  have  this  day  seized  and  distrained, 
&c.,  by  virtue  of  an  authority,  &c.,  for  the  sum  of  28/., 
being  rent,  and  arrears  of  rent,  due  to  the  said  Esther 
Gallimore,  at  Michaelmas  last  past,  for,  &c.,  and  unless 
you  pay  the  said  rent,  &c.^  He  accordingly  sold  cattle  and 
goods  to  the  amount  of  22/.  2$.  The  question  stated  for 
the  opinion  of  the  court  was,  whether,  under  all  the  cir- 
cumstances, the  distress  could  be  justified ! 

Wood  for  the  plaintiff.     Bower  for  the  defendants. 

Wood. — The  plaintiff ''s  case  rests  upon  two  grounds : 
1st,  The  defendant,  Gallimore,  not  being,  at  the  time  when 
the  rent  distrained  for  became  due,  in  the  actual  seisin  of 
the  premises,  nor  in  the  receipt  of  the  rents  and  profits, 
she  had  no  right  to  distrain.     2.  The  notice  was  irregular, 
being  for  rent  due  at  Michaelmas,  whereas  this  rent  was 
only  due,  and  payable,  in  May. — 1.  Before  the  statute  of 
4  Anne,  c.  16,  (a)  a  conveyance  by  the  reversioner  was  (a)  Sect.  9. 
void  without  the  attornment  of  the  tenant  (6),  which  was  (6)  Co.  Litt. 
neceasary  to  supply  the  place  of  livery  of  seWn.    Since  '"'•-''• 
that  statute  I  admit  that  attornment  is  no  longer  necessary 
to  give  effect  to  the  deed;  but  it  does  not  follow  from 
thence,  that  a  grantee  has  now  a  right  to  distrain,  before  he 
turns  his  title  into  actual  possession.     The  mortgagor 
(according  to  a  late  case  (c)  )  is  tenant  at  will  to  the  mort-  (e)  Keeeh  ▼. 
gagee,  and  has  a  right  to  the  rents  and  profits  due  before  g^'3.^'ii1^ 
his  will  is  determined.     Nothing,  in  this  case,  can  amount  ^  ^^^* 
to  a  determination  of  the  will,  before  the  demand  of  the 
rent  on  behalf  of  the  mortgagee,  and  the  whole  of  that  for 
which  the  distress  was  made  became  due  before  the  demand. 
If  the  mortgagor  himself  had  been  in  possession,  he  could 
not  have  been  turned  out  by  force ;  the  mortgagee  must 


911—312*  H08S   V.    OALUMORE. 

have  brought  an  ejectment.  The  aasignees  had  called 
upon  the  plaintiff  for  the  rent,  as  well  as  GaUimore,  and 
how  could  he  take  upon  himself  to  decide  between  them ! 
The  mortgagee  should  have  brought  an  ejectm^it,  when 
any  objection  there  might  have  been  to  the  title  could  have 
been  discussed.  It  does  not  appear,  from  the  case,  that 
*  the  interest  in  arrear  had  ever  been  demanded  of  the 
mortgagor,  and  there  is  a  tacit  agreement  that  the  mort- 
gagor shall  continue  in  possession  and  receive  the  rents  till 
default  is  made  in  paying  the  interest.  2.  The  notice  is 
irregular,  and,  on  that  account,  the  distress  cannot  be 
justified.  By  the  common  law,  the  goods  could  not  be 
sold.     The  power  to  sell  was  introduced  by  the  statute  of 

(a)  2  w.  &       William  and  Mary  (a)  ;  but  it  is  thereby  required  that 

5^'^  2.'  ^  notice  shall  be  given  thereof,  ^^  with  the  cause  of  taking,*" 
&c.  These  requisites  are  in  the  nature  of  conditions  pre- 
cedent, and,  if  not  complied  with,  the  proceedings  are 
illegal.     It  is  true,  this  irregularity,  since  the  statute  of 

(6)  Cap.  19.  11  Geo.  2  (6),  does  not  make  the  defendants  trespassers 
ab  initio^  but  the  action  of  trespass  is  still  left  by  that 
statute,  for  special  damages  incurred  in  consequence  of  the 

t  See  on  this     irregularity  f. 

point  ante,  p.         Lord  ilfaw^W  observed,  that  the  plaintiff  was  precluded 

by  the  case  from  going  for  special  damages  arising  from  any 
supposed  irregularity  in  the  sale,  no  such  special  damages 
being  found,  and  the  question  stated  being  only,  whether 
the  distress  was  justifiable  ;  and  Bullery  Justice,  said,  that 
it  was  not  necessary,  by  the  statute  of  William  and  Mary, 
to  set  forth,  in  the  notice,  at  what  time  the  rent  became 
due. 

Bower. — If  the  law  of  attornment  remained  still  the  same 
as  it  was  at  common  law,  the  conversation  stated  to  have 
taken  place  between  the  plaintiff  and  Harwar  would  amount 
to  an  attornment ;  and,  when  there  has  been  an  attoin- 
ment,  its  operation  is  not  restrained  to  the  time  when  it 
was  made  :  it  relates  back  to  the  time  of  the  conveyance, 
and  makes  part  of  the  same  title ;  like  a  feofiinent  and 

(e\  1  Anders      hvery,  or  a  fine  or  recovery  and  the  deed  declaring  the 

2^5;    y^ryi     ^^^^  i  LoiKj  V.  Hemmiufj  (c).     Now,  however,  any  doubts 

S.  C.  Cro.  Rl* 
209. 


M088   V.   OALUMORB.  312 — 313^ 

there  might  have  been  on  this  subjeet  are  entirely  removed 
by  the  statute  of  Queen  Anne,  the  words  of  which  are  very 
explicit,  viz.  (a)  :  "  that  all  grants  or  conveyancee  of  any  («)  *  -^"ne* 
manors,  rentSi  reversions,  or  remainders,  shall  be  as  good 
and  eflTectual  to  all  intents  and  purposes,  without  any 
attornment  of  the  tenants,  as  if  their  attornment  had  been 
had  and  made.^  The  proviso  in  the  same  statute  (6),  which  (^)  ^-  ^^• 
says,  that  the  tenant  shall  not  be  prejudiced  by  the  pay* 
ment  of  any  rent  to  the  grantor  before  he  shall  have 
received  notice  of  the  grant,  shows,  that  it  was  meant  that 
all  the  rent  which  had  not  been  paid  at  the  time  of  the 
notice  should  be  payable  to  the  grantee.  The  mortgagor 
is  called  a  tenant  at  will  to  *  the  mortgagee.  That  may  be 
true  in  some  respects,  but  it  is  more  correct  to  consider 
him  as  acting  for  the  mortgagee  in  the  receipt  of  the 
rents  as  a  trustee,  subject  to  have  his  authority  for  that 
purpose  put  an  end  to,  at  whatever  time  the  mortgagee 
pleases.  It  is  said,  the  proper  method  for  the  mortgagee 
to  have  followed  would  have  been  to  have  brought  an  eject- 
ment, but  it  is  only  a  very  late  practice  to  allow  a  mort- 
gagee to  get  into  the  possession  of  the  rents,  by  an  eject- 
ment against  a  tenant  under  a  lease  prior  to  the  mortgage 
(c).  The  interest,  it  is  said,  is  not  stated  to  have  been  ^^^  ^;^|^  ^ 
demanded ;  but  the  case  states,  that,  at  the  time  of  the  S^J^H**  • 
notice  and  distress,  more  than  the  amount  of  the  rent  in  anu,  p.  295. 
the  arrear  was  due.  It  is  said,  the  tenant  could  not  decide 
between  the  mortgagor  (or.  which  ia  the  same  thing,  hio 
assignees)  and  the  mortgagee ;  but  that  is  no  excuse.  He 
would  have  had  the  same  difficulty  in  the  case  of  an  abso- 
lute sale ;  a  mortgage  in  fee  being,  at  law,  a  complete  sale, 
and  only  differing  from  it  in  respect  of  the  equity  of 
redemption,  which  is  a  mere  equitable  interest. . 

The  court  told  him  it  was  unnecessary  for  him  to  say 
anything  on  the  other  point. 

Lord  Mcmsfield. — I  think  this  case,  in  its  consequences, 
very  material.  It  is  the  ease  of  lands  let  for  years  and 
afterwards  mortgaged,  and  considorablo  doubts,  in  such 
cases,  have  arisen  in  respect  to  the  mortgagee  when  the 
tenant  colludes  with  the  mortgagor  ;  for,  the  lease  protect- 
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ing  the  poflseflsion  of  such  a  tenant,  be  cannot  be  tamed  out 
by  the  mortgagee.  Of  late  year$  the  cawrts  have  gone  eofar 
OM  to  permit  the  mortgagee  to  proceed  by  efectmefii,  if  he  has 
given  notice  to  the  tenant  that  he  does  not  intend  to  disturb  his 
possession^  but  only  requires  the  rent  to  be  paid  to  him,  and  not 


t  Bat  tWi  lilt  tfie  mortgagor  f.     This,  however,  is  entangled  with 
permitted.  Sse  culties.     The  quofition  here  is,  whether  the  mortgagee  was 
<in/#,  p.  ^y  ^^  ^^^  entitled  to  the  rent  in  arrear.     Before  the 

statute  of  Queen  Anne  attornment  was  necessary,  on  the 
principle  of  notice  to  the  tenant ;  but,  when  it  took  place, 
it  certainly  had  relation  back  to  the  grant,  and,  like  other 
relative  acts,  they  were  to  be  taken  together.  Thus,  livery 
of  seisin,  though  made  afterwards,  relates  to  the  time  of  the 
feoffinent.  Since  the  statute,  the  conveyance  is  complete 
without  attornment ;  but  there  is  a  provision,  that  t/ie  tenant 
shall  not  be  prejudiced  for  any  act  done  by  him  as  holding  under 
the  ♦  grantor,  till  tie  has  had  notice  of  the  deed.  Therefore,  the 
payment  of  rent  before  such  notice  is  good.  With  this  pro- 
tection, he  is  to  bo  considered,  by  force  of  the  statute,  as 
having  attorned  at  the  time  of  the  execution  of  the  grant; 
and,  here,  the  tenant  has  suffered  no  injury.  No  rent  has 
been  demanded  which  was  paid  before  he  knew  of  the 
mortgage.  He  had  the  rent  in  question  still  in  his  hands, 
and  was  bound  to  pay  it  according  to  the  legal  title.  But 
having  notice  from  the  assignees,  and  also  from  the  mort- 
gagee, ho  dares  to  prefer  the  former,  or  keeps  both  parties 
at  amrs  length.  In  the  case  of  executions  it  is  uniformly 
held,  that  if  you  act  after  notice,  you  do  it  at  your  periL 
He  did  not  offer  to  pay  one  of  the  parties  on  receiving  ao 
indenmity.  As  between  the  assignees  and  the  mortgagee, 
let  us  see  who  is  entitled  to  the  rent.  The  assignees  stand 
exactly  in  the  place  of  the  bankrupt.  Now,  a  mortgagor  is 
not  properly  tenant  at  will  to  the  mortgagee,  for  he  is  not 
to  pay  him  rent.  He  is  so  only  quodam  modo.  Nothing  if 
more  apt  to  confound  than  a  simile.  When  the  court,  or 
counsel,  call  a  mortgagor  a  tenant  at  will,  it  is  barely  a 
comparison.  He  is  like  a  tenant  at  will.  The  mortgagor 
receives  the  rent  by  a  tacit  agreement  with  the  mortgagee, 
but  the  mortgagee  may  put  an  end  to  this  agreement  when 
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he  pleases.  He  has  the  legal  title  to  the  rent,  and  the 
tenant  in  the  present  case  cannot  be  damnified,  for  the 
mortgagor  can  never  oblige  him  to  pay  over  again  the  rent 
which  has  been  levied  by  this  distress.  I  therefore  think 
the  distress  well  justified ;  and  I  consider  this  remedy  as  a 
very  proper  additional  advantage  to  mortgagees,  to  prevent 
collusion  between  the  tenant  and  the  mortgagor. 

AAvrgt^  Justice. — The  statute  of  Queen  Anne  has  ren- 
dered attornment  unnecessary  in  all  cases,  and  the  only 
question  here  arises  upon  the  circumstance  of  the  notice  of 
the  mortgage  not  having  been  given  till  after  the  rent  dis- 
trained for  became  due.  Where  the  mortgagor  is  himself 
the  occupier  of  the  estate,  he  may  be  considered  as  tenant 
at  will;  but  he  cannot  be  so  considered  if  there  is  an 
under-tenant ;  for  there  can  be  no  such  thing  as  an  under- 
tenant to  a  tenant  at  will.  The  demise  itself  would  amount 
to  a  determination  of  the  will.  There  being  in  this  case  a 
tenant  in  possession,  the  mortgagor  is,  therefore,  only 
a  receiver  of  the  rent  for  the  mortgagee,  who  may,  at 
*  any  time,  countermand  the  implied  authority,  by  giving 
notice  not  to  pay  the  rent  to  him  any  longer. 

BuHer^  Justice. — There  is  in  this  case  a  plea  of  the 

general  issue,  which  is  given  by  statute  (a),  but  if  the  WJ'  ^'^ 

Justification  appeared  upon  the  record  in  a  special  plea, 

the  distress  must  be  held  to  be  legal.     Before  the  act  of 

Queen  Anne,  in  a  special  justification,  attornment  must 

have  been  pleaded  ;   but  since  that  statute  it  is   never 

averred  in  a  declaration  in  covenant,  nor  pleaded  in  an 

avowry.     In  the  case  of  Keech  v.  Hally  referred  to  by  Mr. 

JVood^  the  court  did  not  consider  the  mortgagor  as  tenant 

at  will  to  all  purposes.     If  my  memory  do  not  fail  me,  my 

liOrd  distinguished  mortgagors  from  tenants  at  will  in  a 

very  material  circumstance,  namely,   that  a  mortgagor 

^ould  not  be  entitled  to  emblements.      Expressions  used  in 

fHirticular  cases  are  to  be  understood  with  relation  to  the  sub- 

Ject-matter  then  before  the  court. 

The  postea  to  be  delivered  to  the  defendants. 


315—316* 


M08S    V.    GALLIMORB. 


M088  v.  GaUimore  is  the  leading 
case  upon  a  pmnt  which  seems  so 
clear  in  principle  that,  were  it  not 
for  its  very  general  importance,  it 
would  be  perhaps  a  matter  of  some 
surprise  that  any  case  should  have 
been  requisite  to  establish  it.  The 
mortgagor  having  conveyed  his 
estate  to  the  mortgagee,  the 
tenants  of  the  former  become  of 
course  the  tenants  of  the  latter, 
the  necessity  for  their  attornment 
being  done  away  with  by  the 
statute  of  Anne,  which,  though  it 
provides  that  they  shall  not  be 
prejudiced  by  the  abolition  of 
attornment,  and  consequently  ren- 
ders valid  any  payments  they  may 
have  made  to  the  mortgagor  with- 
out notice  of  the  mortgage,  never- 
theless places  the  mortgagee  in 
the  situation  of  the  mortgagor, 
immediately  upon  the  execution  of 
the  mortgage-deed,  subject  only 
to  that  proviso  in  favour  of  the 
tenants ;  and  enables  him,  by 
giving  notice  to  them  of  the  con- 
veyance, to  place  himself  to  every 
intent  in  the  same  situation 
towards  them  as  the  mortgagor 
previously  occupied.  Such  being 
the  situation  of  the  tenant  with 
respect  to  the  mortgagee,  it  would 
of  course  be  unfair  that  he  should 
not  be  proportionably  exonerated 
from  his  liabilities  to  the  mort- 
gagor ;  therefore,  where  a  lessor, 
after  the  execution  of  the  lease, 
mortgaged  the  premises,  it  was 
held  that  he  could  not  afterwards 
maintain  ejectment  for  a  forfeiture. 
Doe  deni.  Marriott  v.  Edwards^ 
6  B.  &  Adol.  1065. 


Such  being  the  situation  of  a 
tenant  who  oomes  in  under  the 
mortgagor  before  the  mortgage; 
let  us  now  examine  a  subject  which 
seems  to  involve  more  difficulty, 
namely,  that  of  a  tenant  who  has 
entered  under  the  mortgagor  sub- 
sequently to  the  mortgage ;  for  it 
was  once  alleged,  that  though  a 
tenant  who  had  entered  previous 
to  the  mortgage  became  the  tenant 
of  the  mortgagee  after  the  mort- 
gage, and  might,  if  any  prooeed- 
ings  were  afterwards  instituted 
against  him  by  the  mortgagor, 
show  that,  although  that  person 
was  once  his  landlord,  he  had  now 
conveyed  away  his  estate  in  the 
premises ;  (according  to  the  ordi- 
nary rule  of  lawj  that  a  tenant, 
though  he  cannot  dispute  the  title 
of  the  landlord  under  whom  be 
entered,  may  confess  and  avoid  i 

by  *  showing  that  it  has  now  deter "^ 

mined ;  see  Doe  deuL  Marriott  v.^""^ 
Edwards  above  cited  ;)  still  that 
tenant  who  had  entered  since  th 
mortgage  was  differently  situated,^, 
for  that  he  was  estopped  from 
puting  the  title  of  the  mortgagor 
and  could  not  confess  and  avoid  it 
inasmuch  as  it  had  never  really^^^J 
existed  during  the  period  of  hi 
possession,  and  this  idea  derived 
good  deal  of  countenance  from  th 
decision  of  the  Court  of  ConMnon-^K^^ 
Pleas,    in    Alchame    v.    Gamme^ 
2  Bingh.  64.     However,  the  sul 
ject  was  afterwards  fully  discu 
in  Pope  V.  Biggs^  9  B.  &  C.  245 
In  that  case,  Garbet,  being  th 
owner  of  six  houses,  mortgagedT 
them  to  various   persons;   and. 
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after  the  mortgage,  let  to  several 
persons.  Biggs,  the  defendant, 
was  tenant  of  one  of  the  houses, 
and  received  the  rents  of  the 
others  as  agent  for  Garbet,  who 
became  bankrupt ;  and  thereupon 
the  mortgagees  gave  notice  to  the 
tenants  of  the  houses  that  the 
interest  was  in  arrear,  and  re- 
quired them  to  pay  the  amount  of 
the  interest,  in  part  of  rent,  and 
similar  sums  out  of  future  rents, 
until  further  notice.  At  this  time 
there  was  rent  arrear,  and  other 
rents  subsequently  became  due ; 
these  were  received  by  the  de- 
fendant, and  applied  by  him  to  the 
interest  due  on  the  mortgage,  with 
the  exception  of  a  sum  which 
would  not  be  sufficient  to  meet 
the  next  half-year's  interest.  To 
recover  these  moneys,  an  action 
was  brought  against  the  defendant 
Biggs,  by  the  assignees  of  Garbet; 
but  the  court  held  that  they  were 
not  entitled  to  recover.  "  I  have 
no  doubt,"  said  Bayley^  J.,  "  that, 
in  point  of  law,  a  tenant  who 
comes  into  possession  under  a 
demise,  from  a  mortgagor,  after  a 
mortgage  executed  by  him,  may 
consider  the  mortgagor  his  land- 
lord, so  long  as  the  mortgagee 
allows  the  mortgagor  to  continue 
in  possession  and  receive  the  rents, 
and  that  payment  of  the  rents  by 
the  tenant  to  the  mortgagor,  with- 
out any  notice  of  the  mortgage,  is 
a  valid  payment.  But  the  mort- 
gagee^ hy  giving  notice  of  the  mort- 
gage to  the  tenanty  may  thereby  make 
him  his  tenant,  and  entitle  himself  to 


receive  the  rentsJ*"^  "  The  mort- 
gagor,*"  said  Parke,  J.,  "  may  be 
considered  as  acting  in  the  nature 
of  a  bailiff  or  agent  for  the  mort- 
gagee. His  receipt  of  rent  will, 
therefore,  be  good  until  the  mort- 
gagee interferes,  and  he  may  re- 
cover on  the  contracts  he  has  him- 
self entered  into  in  his  own  name 
with  the  tenants.  But  where 
the  mortgagee  determines  the  im- 
plied authority  by  a  notice  to  the 
tenants  to  pay  their  rents  to  him, 
the  mortgagor  can  no  longer  re- 
ceive or  recover  any  unpaid  rent, 
whether  already  due  or  no.**^  And 
in  Waddilove  v.  Bamett^  4  Dowl. 
348,  the  law  on  this  point  was 
considered  so  completely  settled, 
that,  as  remarked  by  Tindal,  C.  J., 
it  was  not  even  attempted  to  argue 
that  the  tenant  was  estopped  from 
showing  that  the  mortgagor's  right 
had  been  determined  by  a  notice. 
The  view  taken  by  Parke,  J.,  in 
Pope  V.  Biggs,  m  which  the  mort- 
gagor  is  treated  as  the  mort- 
gagee's agent,  if  he  think  fit  to 
adopt  him  as  such,  seemed  to  be 
in  accordance  with  a  decision  of 
the  Court  of  Common  Pleas  in  a 
case  not  arising,  it  is  true,  between 
mortgagor  and  mortgagee,  but  be- 
tween trustee  and  cestui  que  trust. 
Fallance  v.  Savage,  7  Bingh.  695, 
was  an  action  on  the  case  by  John 
Vallance  for  an  injury  to  his  rever- 
sion by  obstructing  a  highway 
leading  to  a  dwelling-house  which 
the  declaration  alleged  to  be  in  the 
occupation  of  Sarah  Pell,  (u  tenant 
to  the  plaintiff.    The  evidence  was. 
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that  John  Vallance,  the  plaintiff, 
was  a  trustee;  that  one  James 
Vallance  was  his  cestui  que  trusty 
and  had  let  the  premises  in  ques- 
tion to  Sarah  Pell,  from  whom  he 
received  the  rent.  It  was  objected 
that  Sarah  Pell  was  not  tenant  to 
the  plaintiff,  but  to  James  Val- 
lance ;  and,  consequently,  that  the 
plaintiff  had  not  the  reversionary 
interest  set  forth  in  the  declara- 
tion. But  the  court  held  that  the 
plaintiff  had  a  right  to  adopt,  and 
had  adopted,  Sarah  Pell  as  his 
tenant.  '*  In  the  present  case,^^ 
said  Tindal^  C.  J.,  ''  inasmuch  as 
the  plaintiff  has  brought  an  action, 
and  has  alleged  that  Pell  was  a 
tenant  to  him,  that  is  a  sufficient 
adoption  of  her  as  tenant,  and 
there  is  no  failure  in  the  proof  of 
the  allegation  on  record.  Even  in 
the  ccLse  of  mortgagor  and  mortgagee^ 
whose  interests  are  adverse^  acts  of 
the  mortgagor  assented  to  by  the 
mortgagee  are  considered  as  acts  of 
t/ie  mortgagee.  By  the  stronger 
reason,  *  then,  the  act  of  the  cestui 
que  trusty  whose  interest  is  under 
the  trustee,  must,  if  known,  and 
not  repudiated,  be  considered  the 
act  of  the  trustee."  See  Megginson 
V.  Harper,  4  Tyrwh.  100.  The 
doctrine  thus  promulgated  in  Pope 
V.  Biggs  was,  however,  shaken  by 
Partington  v.  Woodcock^  6  N.  &  M. 
672,  and  6  Ad.  &  Ell.  690,  where 
Patteson,  J.,  adverting  to  the  ex- 
pressions of  Bayley^  J.,  above 
cited,  says — "  I  never  could  under- 
stand how  the  notice  of  the  mort- 
gagee could  make  the  lessee  tenant 


to  him  at  the  reserved  rent."^ 
Very  strong  expressions  to  the 
same  effect  were  also  used  in 
Rogers  v.  Humphreys,  4  A.  &  E. 
313.  And  at  length  in  Evans  v. 
EUiot,  9  Ad.  &  Ell.  342,  it  was 
expressly  decided  by  the  Court  of^" 
Queen^s  Bench,  that  the  mortgagee 
cannot  by  the  mere  fact  of  giving  the 
mortgagor's  tenant  a  notice  cause  him 
to  hold  of  himself  the  mortyagee, 
that  even  a  subsequent  attornment 
the  tenant  to  the  mortgagee  wiU 
have  the  effect  of  setting  tq^  his  tUi 
as  landlord  by  relation.  The  resul 
of  this  decision  and  of  that  o: 


the  Court  of  C.  P.  in  Broum  v— 
Storey,    I   Scott,   N.    C.  91; 
M.  &  G.  117,  seems  to  be  that^ 
in  order  to  create  a  tenancy 
tween  the    mortgagee    and    th( 
tenant  let  into  poasession  by  thi 
mortgagor,  there  must  be  somi 
evidence  whence  it  may  be  i 
that  such  relation  has  been  rai 
by  mutual  agreement,  and  that  i 
such  case  the  terms  of  the  tenancj^" 
are  to  be  ascertained  (as  in 
ordinary  case)  from  the  same  evi— ^ 
dence  which  proves  its  existence. 
But  that  it  does  not  lie  in  the 
power  of  the  mortgagee  by  a 
notice  to  cause  the  tenant  in 
session  to  hold  under  him  on  tb 
same   terms   on  which    he    hel 
under  the  mortgagor-or  id 
upon  any  terms  at  all  without  hi 
own  consent.    And  that  where  th< 
tenant  does  consent  to  hold 
the  mortgagee,  a  new  tenancy 
created,  not  a  continuation  of  the- 
old  one  between  him  and  the  mort  • 
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gagor.  In  Brown  v.  Storey^  in- 
deed, the  Court  of  Common  Pleas 
expressed  an  opinion  that,  if  the 
mortgagor's  tenant,  after  receiv- 
ing notice  from  the  mortgagee  to 
pay  rent  to  him,  continued  in  pos- 
session, it  might  fairly  be  inferred 
that  he  assented  to  continue  as 
tenant  to  the  mortgagee  upon  the 
old  terms. 

As  the  mortgagor  ceases  to  be 
entitled  to  the  rents  upon  the 
mortgagee's  giving  the  tenant  no- 
tice, it  follows  that  the  mortgagor 
cannot  afterwards  maintain  any 
action  for  use  and  occupation 
against  him,  either  for  rent  which 
accrued  due  after  the  notice,  or 
for  rent  which  accrued  due  before 
the  notice  but  was  unpaid  at  the 
time  when  the  notice  was  given. 
But  there  is  a  difference  between 
the  modes  in  which  the  tenant 
must  plead  in  the  former  and  in 
the  latter  case.  In  the  former 
case  he  should  plead  noji  assumpsit^ 
and  will  be  allowed  to  give  the 
mortgage  and  notice  in  evidence, 
for  "when  the  mortgagee  gave 
notice  that  the  future  rent  was  to 
be  paid  to  him,  it  follows  that  the 
defendant  ceased  to  occupy  by  the 
permission  of  the  mortgagor,  but 
by  the  permission  of  the  mort- 
gagee :  '*''  and,  of  course,  such  a 
defence  amounts  to  a  denial  of  the 
contract  alleged  in  the  declaration, 
which  avers  the  defendant  to  have 
used  and  occupied  the  land  by  the 
permission  of  the  plaintiff,  the 
mortgagor.  But  in  the  latter 
case,  ©?>.,  where  the  rent  became 


due  before  notice,  but  was  unpaid 
at  the  time  of  notice,  the  tenant 
must  plead  his  defence  specially, 
for  "  the  mortgagor  had  a  right  of 
action  against  the  defendant  up  to 
the  time  when  the  notice  was 
given,  and  before  the  mortgagee 
required  the  rent  to  be  paid  to 
him;''  so  that  the  tenant,  by 
setting  up  this  defence,  confesses 
that  the  right  of  action,  stated  in 
the  declaration,  once  existed,  but 
avoids  it  by  matter  ex postfojctOy  viz,^ 
by  the  subsequent  notice  from  the 
mortgagee.  Waddelove  v.  Barnetty 
4Dowl.P.C.347;  2Bing.N.C.538. 
I  will  conclude  this  note  by 
taking  notice  of  a  case  which 
sometimes  occurs;  m>.,  that  of  a 
lease  purporting  to  be  by  mort- 
gagor and  mortgagee  jointly  : 
such  an  instrument  operates  as  a 
lease  by  the  mortgagee,  with  a 
confirmation  by  the  mortgagor, 
until  the  estate  of  the  former  has 
been  determined  by  pajdng  off  the 
mortgage-money,  and  then  it  be- 
comes the  lease  of  the  mortgagor, 
and  the  confirmation  of  the  mort- 
gagee ;  and  it  follows  that,  if  eject- 
ment be  brought  against  the  tenant 
during  the  mortgagee's  estatie,  the 
demise  must  be  laid  in  the  name  of 
the  mortgagee ;  if  afterwards,  in 
that  of  the  mortgagor  ;  but  a  joint 
demise  laid  in  the  declaration  would 
be  improper.  Doe  dem.  Barney  v. 
Adams,  2  Tyrwh.  289.  See  Doe 
dem.  Barker  v.  Goldsmith,  Ibid. 
710.  When  a  mortgagor  and 
mortgagee  join  in  a  lease,  and  the 
covenants  to  pay  rent  and  repair 
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are  with  the  mortgagor  and  his 
assigns  only,  the  mortgagee  cannot 
sue  on  those  covenants,  because 
collateral  to  his  interest  in  the 
land,  rVM  v.  Russell,  3  T.  R.  393, 
though  the  mortgagor  might  sue 
on  them  as  covenants  in  gross. 
Stokes  V.   Russelly   3  T.  R.  678; 


1  H.  Bl.  662.  Where  the  mort- 
gagor and  mortgagee  join  in  a 
lease,  containing  an  express  cove- 
nant by  the  mortgagor  for  quiet 
enjoyment,  no  covenant  from  both 
can  be  implied.  Smith  v.  PUking- 
ton,  1  Tyrwh.  313. 


WHITCOMB  V.  WHITING. 


EASTER—^X  GEO.  3. 
[riported  douol.  652.] 

The  acknowledffmeTit  of  one  out  of  several  drawers  of  a  joint 
and  several  promissory  note  takes  it  out  of  the  Statute  of 
Limitations  as  against  the  others^  and  may  he  given  in 
evidence  in  a  separate  action  against  any  of  the  others. 

Declaration,  in  the  common  form,  on  a  promissory  note 
executed  by  the  defendant.  Pleas  ;  the  general  issue}  and 
non  assumpsit  infra  sex  annos  :  Replication  ;  assumpsit  infra 
sex  annos.  The  cause  was  tried  before  Hotham,  Baron,  at 
the  last  assizes  for  Hampshire.  The  plaintiff  produced  a 
joint  and  several  note  executed  by  the  defendant,  and 
three  others ;  and,  having  proved  payment,  by  one  of  the 
others,  of  interest  on  the  note,  and  part  of  the  principal, 
within  six  years,  and  the  Judge  thinking  that  was  sufficient 
to  take  the  case  out  of  the  statute,  as  against  the  defendant, 
a  verdict  was  found  for  the  plaintiff. 

On  Friday,  the  4th  of  May,  a  rule  was  granted  to  show 
cause  why  there  should  not  be  a  new  trial,  on  the  motion 
of  Lawrence^  who  cited  Bland  v.  Haslerig  (a)  ;  and  this  day,  (o)  C.  B.  H. 

1  &  2  DV  Sl 

in  support  of  the  application,  he  contended,  that  the  j^^  2  Vcntr. 
plaintiff,  by  suing  the  defendant  separately,  had  treated  ^^^• 
this  note  exactly  as  if  it  had  been  signed  only  by  the 
defendant ;  and,  therefore,  whatever  might  have  been  the 
case  in  a  joint  action,  in  this  case  the  acts  of  the  other 
parties  were  clearly  not  evidence  against  him.  The  ac- 
knowledgment of  a  party  himself  does  not  amount  to  a 
new  promise,  but  is  only  evidence  of  a  promise.     This  was 
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(a)  B.  R.  II. 

10  wai.  8. 

[b)  1  Salk.  29. 
c)  223. 

[d)  C.  B.  M. 
6  Geo.  2, 
B«nie«y  4to  ed. 
436. 


determined  in  the  case  of  Heylin  v.  Hastings  (a),  reported  in 

Salkeld  (i),  and  12  Modem  (c)  ;  and,  in  Hemings  v.  ^Bobht- 

son  (d)j  it  was  decided,  that  the  confession  of  nobody  but 

a  defendant  himself  is  evidence  against  him.  That  last  case 

wa^s  an  action  by  an  indorsee  of  a  note,  against  the  drawer, 

and  the  plaintiff  proved  the  acknowledgment  of  a  mesne 

indorser  that  the  indorsement  on  the  back  of  the  note  was 

in  his  liand writing ;  but  the  court  was  of  opinion,  that  this 

was  not  evidence  against  the  drawer,  but  that  the  indorse- 

(e)  The  case  of  ment  must  be  proved.     It  would  certainly  open  a  door 

Blafuii*ditd      *^  fraud  and  collusion,  if  this  sort  of  evidence  were,  in 

p.  318.  n.  (o),    any  case,  to  be  admitted.     A  plaintiff  might  get  a  joint 

was  A  joint  , 

action  against      drawer  to  make  an  acknowledgment)  or  to  pay  part,  in 
th^statute  of '    Order  to  recover  the  whole,  although  it  had  been  already 

Limitations;         p^JJ^ 
and  a  verdict,        ^ 

that  one  of  the  Itord  Mansfield. — The  .question,  here,  is  only,  whether 

assume  within  the  actiou  is  barred  by  the  Statute  of  Limitations.    When 

Siat^th"others  ^^®^  ^^  fraud  appear,  they  will  be  determined  on  their  own 

did  not ;  and  it  circumstanccs.     Payment  by  one  is  payment  for  all,  the 

was  held  by 

one  acting,  virtually,  as  agent  for  the  rest ;  and,  in  the 


Pollejp/en, 
C.  J.,  Powelf 
and  Bokeby, 
(against  Ven- 
trit),  that  the 
plaintiff  could 
not  have  judg- 
ment  tigainst 
the  defendant, 
who  was  found 


same  manner,  an  admission  by  one  is  an  admission  by  aD; 
and  the  law  raises  the  promise  to  pay,  when  the  debt  is 
admitted  to  be  due. 

IVilles,  Justice. — The  defendant  has  had  the  advantage 
of  the  partial  payment,  and,  therefore,  must  be  bound 

to  have  promised    by  it. 

within  the  six  i    t^    «        ▼        . 

years.--That  Ashurst^  and  Buller^  Justices,  of  the  same  opimon. 

J^nZn'Thr  The  rule  discharped  (e). 

manner  of  the 

finding;  for  as  the  pica  wrs  joint,  and  the  replication  must  have  alleged  a  joint  undertaking,  theftf* 
diet  did  not  find  what  the  plaintiff  had  bound  himself  to  piove.  But,  according  to  the  principle  in 
the  case  of  IVhitcomb  v.  Whiting^  the  jury  ought  to  have  considered  the  promise  of  one  si  tbe 
promise  of  all,  and  therefore  should  have  found  a  general  verdict  against  all. 


\ 


This  case  is  confirmed  by  Perham 
V.  Raynal^  2  Bingh.  306,  where  it 
was  held,  that  the  fact  of  one  of 
the  defendants  being  but  a  surety 
was  immaterial,  JVyatt  v.  Hodson, 
8  Bingh.  309;  Rew  v.  Pettet,  1 
Adol.  &  Ell.  196  ;  Pease  v.  Hirst, 


10  B.  &  C.  122  ;  Burleigh  \,Stott, 
8  B.  &.  C.  36,  and  Jackson  v.  Fair- 
bank,  2  H.  Bl.  340;  in  which  tat 
case,  one  of  two  joint  makers  of » 
promissory  note  having  becom® 
bankrupt,  the  payee  of  the  note 
proved  under  the  commission,  and 
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received  dividends  :  and  it  was 
held,  that  the  receipt  of  the  last 
dividend  being  within  six  years 
before  the  commencement  of  the 
action,  took  the  case  out  of  the 
Statute  of  Limitations  as  to  both 
makers.  But  where  one  of  two 
joint  drawers  of  a  bill  of  exchange 
became  bankrupt,  and  the  holder 
of  the  bill  proved,  not  upon  the 
bill,  but  for  goods  sold,  exhibiting 
the  bill  as  a  security,  it  was  held 
that  receipt  of  dividends  on  that 
proof  would  not  take  the  case  out 
of  the  statute,  as  against  the  other 
drawer,  Brandram  v.  Wharton^  1 
B.  8c  A.  463.  A  joint  and  several 
note  is  not  taken  out  of  the  statute, 
as  against  the  executor  of  one  of 
the  makers,  by  a  payment  made 
by  the  other  after  the  death  of  the 
deceased  maker;  for  the  joint 
contract  is  determined  *  by  the 
death  of  one  of  the  joint  con- 
tractors, Atkins  V.  Tredffoldj  2  B. 
&  C.  23 ;  nor  will  a  payment  by 
the  executor  of  the  deceased, 
under  such  circumstances^  take  the 
case  out  of  the  statute  as  against 
his  survivor.  Slater  v.  LawsoUj  1 
B.  &  Adol.  396.  But  it  was  ruled 
in  Burleigh  v.  Stott^  that  if  one  of 
two  joint  and  several  makers  make 
a  part-payment  before  the  death 
of  the  other,  that  part-payment 
will  take  the  case  out  of  the  sta- 
tute against  the  administrator  of 
the  other  after  his  death  ;  for 
though  it  was  urged  that,  the  note 
being  joint  and  several,  it  must  be 
considered  as  if  there  were  three 
notes,  one  joint  and  two  several, 


and  that  the  payment  only  operated 
as  an  admission  so  far  as  the  joint 
promise  was  concerned,  and  no 
further,  and,  consequently,  not 
against  the  administrator,  who 
was  sued  on  the  several  liability  of 
his  intestate ;  yet  Lord  Tenterden 
and  the  rest  of  the  court  thought 
that  a  part-payment  by  one  is  an 
admission  by  both  that  the  note  is 
unsatisfied,  and  that  it  operates  as 
a  promise  by  both  to  pay  according 
to  the  nature  of  the  instrument, 
and,  consequently,  as  a  promise  by 
defendant's  intestate  to  pay  this 
his  several  promissory  note. 

St.  9  G.  4,  cap.  14,  enacts  that 
where  there  shall  be  two  or  more 
joint  contractors  or  executors  or 
administrators  of  any  contractor, 
no  such  joint  contractor,  executor 
or  administrator,  shall  lose  the 
benefit  of  the  said  enactments 
(subintett.  Statutes  of  Limitation), 
or  either  of  them,  so  as  to  be 
chargeable  in  respect  or  by  reason 
only  of  any  written  acknowledg- 
ment or  promise  made  or  signed 
by  any  other  or  others  of  them ; 
provided  always  that  nothing 
herein  contained  shall  alter  or 
take  away,  or  lessen  the  effect  of 
any  payment  of  any  principal  or 
interest  made  by  any  person  what- 
soever ;  provided  also  that  in 
actions  to  be  commenced  against 
two  or  more  such  joint  contractors 
or  executors  or  administrators,  if 
it  shall  appear  at  the  trial  or  other- 
wise that  the  plaintiff,  though 
barred  by  either  of  the  said  recited 
acts  or  this  act  as  to  one  or  more 
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of  8iich  joint  contractors  or  execu- 
tors or  administrators,  diall,  nerer- 
theless,  be  entitled  to  recover 
against  any  other  or  others  of  the 
defendants  by  virtne  of  a  new 
acknowledgment,  or  promise  or 
otherwise,  judgment  may  be  given 
and  costs  allowed  for  the  plaintiff 
as  to  such  defendant  or  defendants, 
against  whom  he  shall  recover,  and 
for  the  other  defendant  or  de- 
fendants against  the  plaintiff.  And 
by  sect.  2  it  is  further  enacted, 
that,  if  any  defendant  or  de- 
fendants in  any  action  on  any 
simple  contract  shall  plead  any 
matter  in  abatement,  to  the  effect 
that  any  other  person  or  persons 
ought  to  be  jointly  sued  and  issue 
be  joined  on  such  plea,  and  it  shall 
appear  at  the  trial  that  the  action 
could  not,  by  reason  of  the  said 
recited  acts  or  this  act,  or  of  either 
of  them,  be  maintained  against 
the  other  person  or  persons  named 
in  such  plea,  or  any  of  them,  the 
issue  joined  on  such  plea  shall  be 
found  against  the  party  pleading 
the  same. 

Since  this  enactment,  one  joint 
contractor  cannot  prevent  the 
other  from  taking  advantage  of 
the  Statute  of  Limitations  by  any 
species  of  acknowledgment  except- 
ing a  part-payment  of  principal  or 
interest.  But  as  the  statute 
expressly  saves  the  effect  of  such  a 
payment,  the  principal  case  of 
IVhitcornb  v.  Whiting  is  still  law, 
and  has  been  recognised  as  such 
in  fVyatty.  Hodson,  8  Bingh.  313, 
i(bi  per  Park^  Justice  :    *'  I  have 


always    considered    Wkiteomb    v. 
Whiting  a  governing  case,  notwith- 
standing some  observations  which 
have  been  thrown  out  against  it ; 
but  the  case  has  been  recognised 
in  Burleigh  v.  Stott^  and  confirmed 
in  Perham  v.  Raynal^  where  an 
acknowledgment  by  one  of  sevend 
joint  contractors  on  a  pronusscny 
note  was  held  to  be  binding  oo 
the  others.    That  was,   like  the 
present,  the  case  of  a  surety,  and, 
therefore,    expressly     in     poini 
Then  the  recent  statute  havin| 
distinguished  between  the  eflidot 
of  a  promise  by  one  of  many  joint 
contractors,  and  the  payment  of 
interest  by  such  a  person,  the  law 
in    respect  of    such  a    payment 
remains  where  it  was  under  the 
previous  decisions."   Rew  v.  PeOdy 
1  Adol.  &  Ell.  196,  is  another  case 
to  the  same  e&ect.    The  reason 
which  induced  the  legislature  to 
make  this  distinction  in  favour  of 
payment  is  said  by  Tindal,  Chie^ 
Justice,   in   Wyatt  v.  Hodson^  t^3 
have  been,  because  the  payment  cmft^ 
principal  or  interest  stands  "»ki 
a  different  *  footing  from  the 
ing  of  promises,  which  are  o 
rash    and     ill-interpreted,    whiJ^ 
money  is  not  usually  paid  witho^u^ 
deliberation  ;  and  paym^it  is  an 
unequivocal  act,  so  little  liable  to 
misconstruction  as  not  to  be  open 
to  the  objection  of  an  ordinaiy 
acknowledgment."' 

With  respect  to  the  mode  d 
proving  such  a  pa3rment  —  it 
has  been  held  that  if  goods  be 
given  and  accepted  in  part-p*y" 
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ment  within  six  years,  that  takes 
the  case  out  of  the  Statute. 
Hooper  v.  Stephens^  4  A.  &  E.  71 ; 
Hart  V.  Nash,  2  C.  M.  &  R., 
337.  St.  9  G.  4f,  cap.  14,  enacts, 
^'that  no  indorsement  or  memo- 
randum of  any  payment  made 
upon  any  bill  of  exchange,  pro- 
missory note,  or  other  writing, 
by,  or  in  behalf  of,  the  person  to 
whom  such  payment  is  made,  shall 
be  deemed  sufficient  proof  of  pay- 
ment to  take  the  case  out  of  the 
operation  of  the  Statutes  of  Limi- 
tation;" and,  that  part- payment 
may  have  that  effect,  it  must  be 
observed,  that  there  are  two  re- 
quisites besides  proof  of  the  naked 
fact  of  payment.  1st,  it  must 
appear  that  the  payment  was 
made  on  account  of  a  larger  debt ; 
2ndly,  that  that  debt  is  the  one 
sued  for;  Tippetts  v.  Heane^  4 
Tyrwh.  775.  See  the  judg- 
ment of  Parke  B.  there,  and  see 
Holme  V.  Greeriy  1  Stark.  488. 
In  Evans  v.  Davies,  4  A.  &  E. 
840,  the  evidence  was  held  suffi- 
cient for  that  purpose.  See 
further,  Mills  v.  Fowkes,  6  Bing. 
N.  C.  455 ;  Moore  v.  Strong, 
1  Bing.  N.  C.  442.  In  Milb  v. 
Fowkes,  it  was  held  that  though 
a  creditor  has  a  right  to  appro- 
priate a  payment  made  generally 
to  an  item  barred  by  the  Statute 
of  Limitations,  still  such  pay- 
ment is  not  a  payment  on  account 
so  as  to  take  the  remainder  of  the 
demand  out  of  the  Statute.  In 
Willis  V.  Nexcham,  3  Y.  &  J.  518, 
the  Court  of  Exchequer  hold,  that 


a  verbal  acknowledgment  of  part- 
payment  of  a  debt  was  not  suffi- 
cient proof  thereof  within  this 
statute ;  the  import  of  which  they 
construed  to  be,  that  in  no  case 
should  a  mere  verbal  acknowledg- 
ment take  a  case  out  of  the 
Statute  of  Limitations,  whether 
that  acknowledgment  were  of 
the  existence  of  the  debt,  or  of 
the  fact  of  payment.  Vide  Tren- 
tham  V.  Deverill,  3  Bing.  N.  C.397. 
The  authority  of  JVillis  v.  Newtiam 
has  been  questioned ;  and,  at  all 
events,  it  is  quite  clear,  that  if  the 
payment  be  proved  as  a  fact,  the 
appropriation  of  that  payment  to 
the  debt  which  it  is  sought  to 
take  out  of  the  Statute  of  Limita- 
tions may  be  proved  by  an  ad- 
mission. Waters  v.  Tomkins,  2  C. 
M.  &  R.  726.  That  action  was 
brought  to  recover  the  amount  of 
five  notes,  one  for  100/.,  two  for 
50/.,  and  two  for  20/.  each ;  the 
evidence  upon  an  issue  joined  on 
plea  of  actio  non  accrevit  infra  sex 
annos  was,  that  within  six  years 
the  maker,  the  defendant,  on 
application  to  him,  said,  his  wife 
would  have  called  on  the  holder 
and  paid  money  on  account  of  the 
interest  on  200/.  but  for  their 
child's  ilhiess ;  about  a  fortnight 
after  which,  the  wife  called,  and 
paid  15  shillings,  without  saying 
on  what  account;  on  atiother 
occasion  the  defendant  sent  word 
to  the  testator  that  his  wife  was 
in  Wales,  or  would  have  called 
with  the  interest ;  and  that  the 
wife    on    other    occasions    made 
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payments  to  the  testator,  who 
said,  at  the  time,  he  should  be 
glad  if  the  interest  were  more 
regularly  paid.  This  evidence  was 
held  to  warrant  the  jury  in  finding 
a  verdict  for  the  plaintiff.  Nor 
need  the  writing  which  is  relied 
on  for  the  purpose  of  taking  a 
debt  out  of  the  operation  of 
the  Statute  specify  its  amount ; 
that  may  be  proved  by  parol; 
Bird  V.  Gammon,  3  Bing.  N.  C. 
888. 

When  a  bill  is  given  on  account 
of  part  of  a  debt,  and  is  paid  by 
the  drawee,  the  Statute  is  not 
avoided  by  such  payment  though 
it  may  be  by  the  delivery  of  the 
bill ;  Irvinff  v.  Veitch,  3  M.  &  W. 
90. 

An  attempt,  which  proved, 
however,  unsuccessful,  was  lately 
made  to  oust  the  defendant  of  his 
opportunity  of  pleading  the  Statute 
of  Limitations,  by  averring  a  pay- 
ment of  interest  within  six  years, 
in  the  declaration,  instead  of  giving 
it  in  evidence  under  the  replica- 
tion. The  declaration,  which  was 
on  a  promissory  note  for  127/. 
10s.  8rf.,  payable  on  demand,  with 
interest,  after  commencing  in  the 
ordinary  way,  proceeded  to  state 
that  the  defendant  '*  disregarded 
his  promise,  and  did  not  pay  the 
amount  of  the  note  and  interest, 
or  any  part  thereof,  except  interest 
on  the  said  note,  at  the  rate  of  51, 
^  per  cent,,  from  the  day  of  the  date  of 
the  said  note  up  to  a  certain  day 
within  six  years  next  before  the 
commencement  of  this  suit,   to  wit 


the  26th  April,  1830;  which  interest 
was,  within  six  years  next  before  the 
commencement  of  this  suit,  to  wit^  on 
the  last-mentioned  day,  paid  by  the 
defendant  to  5.  Davies,"  as  whose 
executrix  the  plaintiff  sued.  Plea, 
Actio  non  accrevit  infra  sex  annas. 
Demurrer  and  joinder.  It  was 
contended  for  the  plaintiff,  Uiat 
the  payment  of  interest  on  the 
note  within  six  years  took  the 
entire  demand  out  of  the  operation 
of  the  Statute  of  Limitations,  and 
that  such  payment  being  averred 
in  the  declaration  and  not  tra- 
versed, the  plea  was  bad,  sinoe  it 
was  founded  on  a  statute  which 
the  declaration  showed  to  be  in- 
applicable. The  court,  however, 
held  the  plea  good,  upon  the 
ground  that  the  payment  of  in- 
terest within  six  years  did  not 
necessarily,  as  a  proposition  o£ 
law,  take  the  debt  out  of  the 
operation  of  the  statute,  but 
only  evidence  whence  the 
might  infer  the  continuing 
ence  of  the  cause  of  action.  "Thi 
question  is,*"'  said  the  Lord  Chi< 
Justice,  "  whether  the  first  ph 
as  pleaded  to  this  count,  is 
answer  to  the  whole.  What 
the  whole?  A  cause  of  actioi 
within  six  years.  Interest,  ♦  hoi 
ever,  as  separate  from  the  princi 
pal,  is  not,  of  itself,  a  cause 
action,  though  the  payment  of 
is  one  mode  of  evidence  to  shoi 
that,  primd  facie,  a  cause  of  actio: 
subsists.  That  is  the  legal  effecs-^* 
of  the  payment.  The  statute  ^ 
G.  4,  c.  14,  s.  1,  has  this  provise^^- 
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"  Provided  always  that  nothing 
herein  contained  shall  alter  or 
take  away,  or  lessen  the  effect  of 
any  payment  of  any  principal  or 
interest  made  by  any  person  what- 
soever." Since  that  statute,  as 
before,  payment  of  interest  may 
afford  an  inference  that  the  prin- 
cipal is  still  due.  But  how  are 
we  to  know  whether  it  is  so  or 
not,  miless  we  knew  the  circum- 
stances under  which  the  interest 
has  been  paid!  I  think,  there- 
fore, that  the  declaration  discloses 
only  evidence  of  a  cause  of  action, 
and  not  any  actual  cause  of  action 
that  has  not  been  barred  by  the 
plea,  and  consequently  that  our 
judgment  must  be  for  the  de- 
fendant." HoUis  V.  Palmer,  2 
Bing.  N.  C.  713. 

Having  touched  on  st.  9  O.  4, 
c.   14,  it  may  not  be  amiss  to 
advert  to  a  case  of  great  import- 
ance lately  decided  on  it,  although 
not  immediately  bearing  upon  the 
point  in  the  principal  case,  Wliit" 
comb  V.  Whiting.     The  enactment 
of  the  first  section  of  the  statute 
18,  as  will  be  recollected,  that  no 
acknowledgment   or  promise    by 
^ords  only  shall  be  deemed  sufE- 
c^ient  evidence  of  a  new  or  con- 
tinuing   contract,    ^^  unless    such 
^u^knowledgment  or  promise  shall 
l>e    made  or  contained   in  some 
^^ivriting,  to  be  signed  by  t/f£  party 
chargeable    thereby,'*''       In    conse- 
quence of  these  last  words,  it  has 
iDeen   solemnly  decided    that    an 
^knowledgment,    signed    by    an 
kgent  in  behalf  of  the  debtor,  is 


not  sufficient ;  Hyde  v.  Johnson,  2 
Bingh.  N.  C.  777.  It  does  not, 
however,  appear  from  that  case, 
that  the  agent,  who  was  the 
party's  own  wife,  was  authorised 
in  writing  ;  so  that,  perhaps,  some 
doubt  may  still  exist  whetiier,  if  a 
case  were  to  occur,  in  which  an 
agent  authorised  by  writing  were 
to  sign  a  written  acknowledgment, 
this  last  would  not  be  looked  upon 
as  sufiiciently  connected  with  the 
document  signed  by  the  principal 
to  satisfy  the  words  of  the  statute. 
It  must,  however,  be  observed, 
that  the  expressions  used  by  the 
Chief  Justice,  in  Hyde  v.  Johnson, 
are  extremely  comprehensive,  and 
seem  to  militate  against  such  a 
distinction.  ^'Looking,"  says  his 
Lordship,  "at  the  words  of  the 
statute,  it  is  confined  in  terms  to 
a  writing  signed  by  the  party 
chargeable  thereby;  and  as  the 
effect  of  that  statute  is,  for  the 
first  time,  to  introduce  a  legisla- 
tive exception  into  the  statute  21 
Jac.  1, c.l 6 ;  and  thereby,/;ro tanto, 
to  repeal  it,  we  do  not  feel  our- 
selves justified  in  extending  such 
exception  beyond  the  plain  and 
unambiguous  meaning  of  the  words 
employed  therein.  The  legislature 
has,  in  many  cases,  given  equal 
efficacy  to  written  instruments 
when  signed  by  the  parties,  and 
when  signed  by  their  agents ;  but 
in  all  those  cases  express  words 
have  been  employed  for  that  pur- 
pose. The  Statute  of  Frauds,  in 
its  third  section,  requires,  for  the 
purposes  of  that  section,  a  note 
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in  writing  to  be  signed  by  the 
party,  **or  their  agents  thereto 
lawfully  authorised  bt/  writing  f*  in 
the  fourth  section  a  memorandum 
or  note  in  writing  is  required, 
*'  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person 
thereto  by  him  lawfully  autho- 
rised ;"  in  the  fifth  section,  a  devise 
of  lands  is  required  to  be  made  in 
writing,  to  be  signed  by  the  party 
so  devising,  ^'or  by  some  other 
person  in  his  presence,  and  by  his 
express  directions ;"  in  the  seventh 
section,  a  declaration  of  trusts  of 
any  lands  shall  be  in  writing, 
"  signed  by  the  party  -^  and  lastly, 
the  seventeenth  section  requires, 
upon  the  sale  of  goods,  that  there 
shall  be  some  note  or  memorandum 
in  writing  of  the  bargain,  '*  signed 
by  the  parties  to  the  contract,  or 
their  agents  thereunto  lawfully 
authorised."  It  appears,  therefore, 
that  the  legislature  well  knew  how 
to  express  the  distinction  not  only 
between  a  signature  by  the  party, 
and  a  signature  by  his  agent;  but 
also  to  describe  the  different  modes 
in  which  agents  for  different  pur- 
poses are  to  be  appointed.  The 
same  observation  arises  upon  refer- 
ring to  the  more  recent  statutes, 
3  &  4  W.  4,  c.  27,  8.  42,  and  c. 
42,  s.  5.  When,  therefore,  we  find 
in  the  statute  now  under  con- 
sideration, that  it  expre^ly  men- 
tions the  signature  of  the  party 
only,  we  think  it  a  safer  construc- 
tion to  adhere  to  the  precise  words 
of  the  statute,  and  that  we  should 
be  legislating,  not  interpreting,  if 


we  extended  *it6  operation  to 
writings  signed,  not  by  the  party 
chargeable    thereby,   but    by  his 


agent. 

If  the  question  just  supposed 
were  to  be  mooted,  a  good  deal 
would  depend  upon  the  wording 
of  the  agent's  written  authority. 
Supposing,  by  that  authority,  A. 
were  to  direct  the  agent  "  to  in- 
vestigate the  account  between 
himself  and  B.,  and  to  acknow- 
ledge the  balance,  if  any  should 
appear  to  be  due;^^  it  possihly 
might  be  urged  that  the  acknow^ 
ledgment,  when  made  and  signed 
by  the  agent,  would,  if  it  referred 
in  terms  to  the  authority,  be  in- 
corporated by  reference  thereinto, 
in  the  same  way  that  the  instru- 
ment by  which  a  power  is  ex- 
ecuted becomes,  in  contemplation 
of  law,  part  of  the  deed  by  which 
the  power  was  created-  Suppos- 
ing that,  in  the  case  just  put,  the 
written  acknowledgment  by  the 
agent  were  to  be  held  sufficiently 
connected  with  the  signature  of 
the  principal  to  satisfy  the  ex- 
igency of  the  statute,  might  it  not 
be  urged  with  some  plausibility, 
that,  as  omne  majus  continet  in  se 
minus y  less  effect  could  not  be 
given  to  the  signature  of  an  agent 
acting  under  a  general  authority  ? 
It  may  be  observed,  too,  that  the 
policy  of  the  act  would  by  no 
means  militate  against  such  argu- 
ments, for  the  object  of  the  sta- 
tute was  to  prevent  a  claim  from 
being  made  out  after  the  lapse  of 
a  number  of  years  by  more  pan^ 
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testimony ;  an  object  which  is  by 
no  means  defeated  by  allowing  it 
to  be  made  out  by  any  number  of 
written  documents,  no  matter  by 
whom  signed,  provided  there  be 
written  evidence  to  show  that 
they  all  emanate  from  the  party  to 
be  charged^  and  are  clothed  with 
his  assent.  Thus,  under  the 
Statute  of  Frauds,  the  policy  of 
which  is  similar  to  that  of  9  G.  4, 
c.  14,  the  contract  may  be  con- 
tained by  any  number  of  writings, 
provided  they  can  be  connected  in 
sense,  without  the  interposition  of 
parol  evidence.  Cobboldv.  Castauy 
J  Bingh.  399 ;  Jackson  v.  LowCy 
Ibid.  9  ;  Phillimore  v.  Barry^  1 
Camp.  513  ;  Saunderson  v.  Jackson^ 
2  B.  &  P.  238.  Suppose  A.  were 
in  writing  to  acknowledge  a  debt 
due  from  B.  to  C,  and  B.  were 
afterwards,  by  writing  signed,  ex- 
pressly to  approve  of  that  acknow- 
ledgment ;  would  not  such  an 
approval  be  sufficient  to  take  the 
debt  out  of  the  operation  of  the 


statute !  may  it  not  be  contended 
that  the  maxim  omnis  ratihibitio 
retrotrahitur  et  mandato  equiparatur 
is  convertible,  and  that,  if  such  a 
subsequent  approval  by  B.  would 
suffice,  a  previous  authority,  simi- 
larly signed,  would  suffice  also  \ 

There  is  in  the  9  G.  4,  c.  14,  a 
proviso  that  '^  no  memorandum  or 
other  writing  made  necessary  by 
this  Act  shall  be  deemed  to  be  an 
agreement  within  any  Stamp  Act. 
The  effect  of  this  appears  to  be 
to  render  the  stamp  unnecessary 
where  the  agreement  is  put  in 
merely  for  the  purpose  of  avoiding 
the  Statute  of  Limitations,  the 
debt  having  been  proved  aliunde. 
But  if  it  were  put  in  as  the  only 
evidence  of  a  debt  though  more 
than  six  years  old,  semble  that  it 
would  require  a  stamp,  Morris  v. 
Dixon,  4  Ad.  &  Ell.  845.  The 
proviso  has  been  held  to  be  in- 
applicable to  the  case  of  an  un- 
stamped promissory  Note^  Jones 
V.  Ryder,  4  M.  &  W.  32. 
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t  The  two 
Sheriffs  of 
Loudon  make 
one  Sheriff  of 
Middlesex. 
Barker  v. 
Weeden, 
4  Tvrwh.  861. 


EASTER—^l  GEO.  8. 
[reported  dougl.  665.] 

In  an  action  against  the  sheriff  for  taking  goods  without 
leaving  a  year's  rent^  the  declaration  needs  not  slate  all  Ae 
particulars  of  the  demise^  but  if  it  does^  and  they  are  not 
proved  as  stated^  there  shall  be  a  nonsuit. 

In  last  Hilary  Term,  on  Thursday,  the  25th  of  January, 
Lee  obtained  a  rule  to  show  cause  why  the  verdict  which 
had  been  found  for  the  plaintiff  should  not  be  set  aside^and 
a  new  trial  granted,  or  a  nonsuit  entered. 

This  was  an  action  on  the  case,  against  the  defendants 
as  sheriff  of  Middlesex  \^  on  the  statute  of  8  Ann.  c.  14, 
s.  1,  for  taking  the  goods  of  one  Pope,  in  execution,  in  a 
house  let  from  year  to  year,  by  the  plaintiff  to  Pope, 
without  paying  or  contenting  him  for  a  year's  rent  then 
due,  and  of  which  the  defendants,  before  the  removal  of 
the  goods,  had  notice. 

The  declaration  stated  the  demise,  as  follows  : — 

'^  The  said  plaintiff,  on,  &c.,  demised  to  one  Benjamin 
Pope,  a  certain  messuage,  &c.,  to  have  and  to  hold  unto 
the  said  Benjamin,  from  the  feast  of  St.  Michael,  then 
next  following,  for  and  during  the  term  of  one  year  from 
thence  next  ensuing,  and  fully  to  be  complete  and  ended, 
and  so,  from  year  to  year,  for  so  long  as  it  should  please 
the  plaintiff,  and  the  said  Benjamin,  yielding  and  paying, 
therefore,  yearly  and  every  year  during  the  said  temi) 
unto  the  plaintiff,  the  yearly  rent  or  sum  of,  &c.,  by  four 
even  and  equal  quarterly  payments ;  to  wit,  at  the  feast 
of,  &c." 
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The  principal  witness  called  on  the  part  of  the  plaintiff 
was  Pope  himself ;  who  proved,  that  the  plaintiff  let  the 
*  house  to  him,  by  parole,  for  a  year,  and  that  there  was 
no  stipulation  about  any  time  or  times  for  the  payment  of 
the  rent. 

It  was  contended  at  the  trial  (which  came  on  before 
Lord  Mansfield^  at  the  sittings  for  Middlesex)^  that,  as  the 
plaintiff  had  laid  a  demise  with  a  reservation  of  rent 
payable  quarterly,  he  was  bound  to  prove  it  exactly  as 
laid ;  and  that,  having  failed  in  that  proof,  he  ought  to  be 
nonsuited.  His  Lordship  overruled  the  objection,  being 
then  of  opinion,  that  enough  of  the  demise  as  laid  had  been 
proved  to  entitle  the  plaintiff  to  his  action.  The  present 
rule  was  moved  for,  on  the  ground  of  a  misdirection. 

On  Thursday,  the  3rd  of  May,  the  AttorneyGeneral  and 
Dwming  showed  cause,  and  urged,  that  the  contract  was 
not  the  gist  of  the  action ;  the  material  part  was,  that  a 
yearns  rent  was  in  arrear,  and  that  having  been  proved, 
the  plaintiff  had  shown  enough  to  entitle  himself  to  a 
verdict. 

Wood^  on  the  other  side,  insisted,  that,  as  the  plaintiff 
had  set  forth  the  particulars  of  the  contract,  he  was 
bound  to  prove  them  as  laid ;  and  for  this  he  cited  an 
anonjrmous  case  in  Lord  Raymond^  where,  a  promise 
heing  laid,  ^'  to  deliver  good  merchandiseable  wheat,^  and 
the  evidence  being  of  a  promise  to  deliver  "  good  second 
sort  of  wheat,"  Lord  Holt  held  the  variance  to  be  fatal, 
and  nonsuited  the  plaintiff  (a)  ;  the  King  v.  Nudigate  (6),  (a)  Bedford 
where,  upon  a  traverse  of  an  office  found,  the  issue  being,  3.*i  Ld.  lUym. 
whether  J.  S.  devised  "  to  J.  N.  and  his  heirs  "  or  not,  and  J?f  •    „  „ 

{^O)  a,  K.  IS. 

the  jury  having  found  that  "J.  S."  devised  "to  A.  for  6Ctr.i,SirW. 
jrears,  remainder  to  J.  N.  in  fee,^  the  court  adjudged 
**  quad  nan  devisavit  modo  et  Jbrmd  :  ^'  Sands  and  Tosh  v. 
JLtdger   (e),  where,   in   an  action  of  debt  for  rent,  the  (c)  Surrej  At- 
{)buntiffii  declared  on  a  demise,  "  for  15/.  rent  per  annum,^'  "lS.  Ra^. 
^mder  a  power  *'  to  make  leases  for  twenty-one  years,"  and  5^^^- 
t^he  evidence  being  of  a  demise  "  for  15/.  rent  per  annum, 
^nd   three  fowls,"  under  a  power   "  to  make  leases  for 
"tiwenty-one  years  in  possession,  and  not  in  reversion,  ren- 
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dering  the  ancient  rent,  and  not  dispunishable  of  waste,*^ 
Lord  Holt  directed  a  nonsuit;  and  Savage^  qui  tam^  v. 
Smit/iy  which  was  afterwards  stated  by  Lord  Mansfield  in 

(«)  Wra,  p.     delivering  the  judgment  of  the  court  (a). 

The  case  stood  over  till  this  day. 

*  Lord  Mansfield  (aft^r  stating  the  case). — I  am  very 
free  to  own,  that  the  strong  bias  of  my  mind  has  always 
leaned  to  prevent  the  manifest  justice  of  a  cause  from 
being  defeated  or  delayed  by  formal  slips,  which  arise 
from  the  inadvertence  of  gentlemen  of  the  profession; 
because  it  is  extremely  hard  on  the  party  to  be  turned 
round,  and  put  to  expense,  from  'such  mistakes  of  the 
counsel  or  attorney  he  employs.  It  is  hard  also  on  the 
profession.  It  was  on  this  ground  that  I  overmled 
the  objection  in  this  case;  but  I  am  since  convinced, 
both  on  the  authorities  which  I  am  about  to  mention* 
and  on  the  reasoning  in  them,  that  I  was  wrong,  and 
that  it  is  better,  for  the  sake  of  justice,  that  the  strict 
rule  should  in  this  case  prevail.  I  have  always  thought, 
and  often  said,  that  the  rules  of  pleading  are  founded  in 
good  sense.  Their  objects  are  precision  and  brevity. 
Nothing  is  more  desirable  for  the  court  than  precision,  nor 
for  the  parties  than  brevity.  It  is  easy  for  a  party  to  stite 
his  ground  of  action.  If  it  is  founded  on  a  deed ;  he  needs 
not  set  forth  more  than  that  part  which  is  necessaiy  Ui 

{b)  Vide^^         entitle  him  to  recover  (i).    If  he  states  what  is  impertineot, 

it  is  an  injury  to  the  other  party,  and  may  be  struck  out 
and  costs  allowed,  upon  motion.  I  remember  a  cue, 
where,  in  an  action  on  one  covenant,  the  whole  of  a  veij 
long  deed  was  set  forth.  The  court  referred  it  to  the 
master,  and  all  was  struck  out  except  the  covenant  on 
which  the  action  was  brought,  and  costs  paid  to  tk 
amount  of  100/.  When  I  say  that  the  plaintiff  needs 
only  set  forth  that  part  of  a  deed  on  which  his  action  is 
founded,  I  do  not  mean  to  say  that  even  that  is  necessary. 
He  is  not  bound  to  set  forth  the  material  parts  in  letter* 
and  words.  It  will  be  sufficient  to  state  the  substtfM^ 
and  legal  effect.  That  is  shorter,  and  not  liable  to  ^' 
recitals,  and  literal  mistakes.     Here  that  method  migli^ 
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have  been  followed.     It  certainly  was  not  necessary  to 
allege  this  part  of  the  lease  that  relates  to  the  time  of 
payment,  in  order  to  maintain  the  action.     But,  since  it 
has  been  alleged,  it  was  necessary  to  prove  it.     The  dis- 
tinction is  between  that  which  may  be  rejected  as  sur- 
plusage, (which  might  have  been  struck  out  on  motion,) 
and  what  cannot.     Where  the  declaration  contains  im- 
pertinent matter,  foreign  to  the  cause,  and  which  the 
master,  on  a  reference  to  him,  would  strike  out,  (irrelevant 
covenants,  for  instance,)   that  will  be  rejected  by  the 
'*  court,  and  need  not  be  proved.     But  if  the  very  ground 
of  the  action  is  misstated,  as  where  you  undertake  to 
recite  that  part  of  a  deed  on  which  the  action  is  founded, 
and  it  is  mis-recited,  that  will  be  fatal.     For  then,  the  case 
declared  on  is  different  fram  that  which  is  proved,  and  you 
must  recover  secundum  allegata  et  probata.     This  will  recon- 
cile all  the  cases.     In  the  present  instance,  the  plaintiff 
undertakes  to  state  the  lease,  and  states  it  falsely.    There 
are  many  authorities  which  go  to  prove  this  distinction.     I 
will  mention  three  (which  are  very  strong),  where  matter, 
which  it  was  unnecessary  to  set  forth,  being  stated,  and  not 
proved,  the  variance  was  held  to  be  fatal.     The  first  is  the 
case  of  Cudlip  v.  Rundk  (a).     There,  in  an  action  by  a  (a)  B.  R.  T. 
lessor  against  his  tenant,  for  negligently  keeping  his  fire,  by  q^^^  202! 
means  whereof  the  house  was  consumed,  a  demise  to  the 
defendant  for  seven  years  was  stated  in  the  declaration ; 
the  defendant  pleaded,  that  the  plaintiff  did  not  demise 
nwdo  etfirmd  ;  and  issue  being  joined,  it  appeared  on  the 
finding  by  the  jury  in  a  special  verdict,  to  be  a  lease  at 
will.     The  court  agreed  that  the  action  would  have  lain 
against  the  defendant  as   tenant   at   will ;    but,   as   the 
plaintiff  had  stated  him  to  be  a  lessee  for  years,  and  had 
proved  him  tenant  at  will,  the  variance  was  held   to  be 
fatal,   and  there  was  judgment  for  the  defendant.     The 
next   is   the   case   of  Savage^  qui  tam^   v.    Smithy  in   the 
Common  Pleas  (b).     That  was  an  action  of  debt  against  (A)T.  I6G.  3. 
24  sheriff's  officer,  by  an  informer.     The  declaration  stated 
^  judgment,  and  a  Jieri  facias  upon  that  judgment.     The 
^eri  facias  was  given  in  evidence,  but  not  the  judgment, 
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and  the  court  held,  that,  though  it  might  be  unnecesftury 

to  aver  the  judgment,  yet,  having  been  averred,  it  oug^t 

to    be  proved ;    and   my   Lord    Chief  Justice  de  Gny 

expressly  went  upon  the  distinction  between  immaterial 

and  impertinent  averments,   and  said  that  the    former 

must  be  proved,  because  relative  to  the  point  in  ques- 

(«i)By»im»-      tion   (a).     The   third   case  is   Shute  v.  Horruey  in  this 

pren, '*  thewoTd  court  (&).     That  was  an  action  for  double  rent  (m  the 

^nted'b'ii^    statute   (c).     The  declaration  stated   a  lease  for  three 

of «immfl-        years;    but,  on  the  evidence,  it  appeared  that  the  kase 

terud,"  in  the     -^  .  t  j  i       ct  ^  t^        j 

report  of  this  for  three  years  was  void,  imder  the  Statute  of  Frauds; 
mLut,  1104.  aJ^d  that  the  defendant  was  only  tenant  from  year  to  year. 
"{f f?'*^"*'*'  This  was  sufficient  for  the  purpose  of  *  the  action ;  but  a 

GertuDijwasthe  , 

word  utcd  by  leasc  for  three  years  having  been  laid,  and  not  proved,  the 

JutUce,  M  ap^^  plaintiff  was  nonsuited ;  and  a  rule  for  setting  aside  the 

fi^what*i8^'^  nonsuit  having  been  obtained,  it  was,  upon  the  argument 

here  said  by  Ld.  of  the  casc,  discharged.     These  authorities  are  in  point  to 

Mansfield,  but  .         x    i  i    •  i     i    '  -r^  i  •  • 

alto  from  a  very  the  doctnue  I  havo  laid  down.     But  perhaps,  notwith- 

tcn^Tnoie?"  Standing  the  weight  of  the  cases,  if  that  doctrine  were 

have  seen  of  highly  detrimental,  and  the  setting  it  right  would  bo 

Smith,  and  in-  attended  with  no  mischief,  as  it  is  only  a  mode  of  practice, 

context  in    °  ^^  might  descrvo  consideration.     But  I  believe  it  stands 

^rel^rt.'*  ^^g^^^  a"^  ^V^^  ^^^  best  footing ;  for  it  may  prevent  the 
{b }  E.  19  Geo.  stuffing  of  declarations  with  prolix  and  unnecessary  matter, 
(c)  11  Geo.  2.  because  of  the  danger  of  failing  in  the  proof;  and  may 
<••••?•  •  ••  \q^^  pleaders  to  confine  themselves  to  state  the  legil 
effect.  We  are  all  of  opinion  that  the  verdict  should  be 
,  set  aside,  and  judgment  of  nonsuit  entered. 

The  rule  made  absolute. 


"  I  AM  aware,"  said  Mr.  Justice 
BuUeTy  in  Peppin  v.  Solomons,  5 
T.  R.  496,  *'that  the  case  of 
Bristow  V.  Wright  has  been  some- 
times doubted,  but  I  am  still  of 
opinion  that  it  was  riglitly  decided. 
In  order  to  entitle  the  plaintiff  to 
maintain  that  action,  it  was  neces- 
sary for  him  to  show  that  he  was 


landlord,  it  being  an  action  for 
taking  the  lessee's  goods,  withoat 
leaving  a  year's  rent;  and,  to 
show  that  the  plaintiff  was  the 
landlord,  he  was  obliged  to  set 
forth  a  contract  between  himsdf 
and  the  tenant.  Now  contracts 
arc  in  their  nature  entire,  and 
in  pleading  they  must  be  stated 
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accurately;  but  as  the  evidence 
in  that  case  did  not  accord  with 
the  contract  stated  in  the  decla- 
ration, and  which  was  the  founda- 
tion of  his  action,  it  was  properly 
determined  that  a  judgment  of 

Donsuitshould  be  entered.^^  Accord. 
Savoffe  V.  Smithy   Blacks.    1101  ; 

WUUamsan  v.  Allison^  2  East,  452, 
vbi  per  Lord  EUeiiborough^  C.  J. — 
'*  With  respect  to  what  averments 
are  necessary  to  be  proved,  I  take 
the  rule  to  be,  that  if  the  whole 
of  an  averment  may  be  struck  out 
without  destroying  the  plaintiff's 
right  of  action,  it  is  not  necessary 
to  prove  it ;  but  otherwise  if  the 
whole  cannot  be  struck  out  without 
getting  rid  of  a  part  essential  to 
the  cause  of  action;    for  then, 
though  the  averment  may  be  more 
particular  than  it  need  have  been, 
the  whole  must  be  proved  or  the 
plaintiff  cannot  recover."    This,  it 
may  be  observed,  is  an  expression 
of   the  same  doctrine  that  was 
laid  down  by  Lord  Mansfield  in 
the  principal  case,  in  the  following 
words: — "The  distinction  is  be- 
tween that  which  may  bo  rejected 
as  surplusage  and  what  cannot/'' 
See  Harris  v.  Mantle,  3  T.  R.  307, 
where  in  covenant  the  breach  was 
that  the  defendant  had  not  per- 
formed his  covenant  to  repair,  but 
en  the  contrary  had  committed  waste. 
Held    that    he  could    prove    no 
Aon-repair  not  amounting  to  waste, 
for    the    plaintiff    must    recover 
mecundum  allegata  et  probata.     See 
"too  Hawkes  v.  Orton^  5  A.  &  E. 
S67 ;  and  Alexander  v.  Bonniny  4 


Bing.  N.  C.  799;  where  to 
trespass  qu.  c.  f.  the  defendant 
pleaded  that  he  had  licence  to 
erect  and  maintain  a  brick  wall  on 
the  locus  in  quo^  and  having  proved 
a  licence  to  erect  but  not  to  main- 
tain^  it  was  held  that  the  verdict 
on  that  plea  must  be  entered 
against  him.  In  Martin  v.  Graham^ 
7  Ad.  &  Ell.,  54,  the  declaration 
alleged  that  "the  defendant  cut 
down  trees,  and  otherwise  used 
the  premises  in  so  untcnantlike 
and  improper  a  manner,  that  they 
became  and  were  dilapidated.*^ 
Held  that  he  could  not  give 
evidence  of  permissive  waste.  On 
the  other  hand,  see  JVells  v.  Hop- 
kins,  5  M.  &  W.  7 ;  where  in  au 
action  on  a  bill,  the  defendant 
pleaded  that  it  was  accepted  for 
hops  to  be  delivered  according  to 
sample,  and  that  plaintiff  had  not 
delivered  hops  according  to  sample^ 
or  any  hops  whatever,  the  words  in 
italics  were  rejected  as  surplusage* 
Upon  this  doctrine  appears 
mainly  to  depend  the  real  utility 
of  the  videlicet  or  to  wit,  so  often 
introduced  by  pleaders  before 
matter  of  description  ;  a  precau- 
tion which  is  totally  useless  where 
the  statement  placed  after  the 
videlicet  is  material ;  but  which,  in 
other  cases,  prevents  tlie  danger 
of  a  variance,  by  separating  the 
description  from  the  material  aver- 
ment, so  that  the  former,  if  not 
proved,  may  be  rejected,  without 
mutilating  the  sentence  which 
contains  the  latter.  See  Symons 
v.   Knox,  3  T.  R.  68.     Thus  in 
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Lampleiffh  y.  Braithwaite^  caUe^  p. 
67,  it  10  laid  down  by  the  oomi, 
that  under  the  averment,  that  the 
plaintiff  did  his  endeavour^  videlicet^ 
in  equitandoj  it  would  not  have 
been  necessary  to  prove  riding^ 
but  any  other  endeavour  would 
have  served.  Bristow  v.  •  Wright 
continues  to  be  the  leading  case 
upon  the  subject  of  variance ;  the 
subsequent  decisions  will  be  found 
collected  and  ably  commented 
upon  m  the  notes  to  Garam  v. 
Sweeting^  2  Wms.  Saund.  199, 
and  will  all  be  found  to  bear  out 
and  exemplify  Lord  MansfiehTs 
doctrine.  But  the  law  respecting 
variances  has,  since  the  decision 
of  Bristow  v.  Wright^  received 
some  very  beneficial  alterations 
from  the  legislature.  In  order  to 
understand  these  perfectly,  it  will 
be  necessary  to  occupy  the  reader 
for  a  few  moments  in  something 
like  an  historical  disquisition. 
After  the  decision  in  Bristow  v. 
Wright  had  pointed  out  in  glaring 
colours  the  fatal  nature  of  a 
variance,  the  pleaders,  naturally 
terrified  at  the  idea  of  incurring 
a  nonsuit,  in  consequence  of  a 
mistake  in  stating  facts,  of  which 
their  clients  had,  perhaps,  fur- 
nished them  with  no  very  accurate 
account,  began  to  swell  their 
declarations  to  an  extraordinary 
and  portentous  size,  by  intro- 
ducing counts  calculated  to  meet 
every  aspect  which  it  was  sup- 
posed that  the  evidence  could,  at 
the  trial,  possibly  assume,  in  hopes 
that    some  one   count,  at  least, 


would    be  found  free  from    any 
material  variance.     While,  on  the 
other  hand,  the  pleader  for  the 
defendant  was  equally  astute  in 
framing  a  variety  of  pleas,  in  order 
to  meet    every  possible    defence 
upon  which  the  evidence  might 
enable  counsel  to  rely  at  the  trial 
Yet,    notwithstanding    all    these 
pains,  it  was  often  found,  at  nm 
priusy  that  the  case  assumed  some 
shape  which  the  ingenuity  of  the 
pleader    had   not   been    able  to 
divine;  and  the  suitor,  after  in- 
curring great  expense,   was   de- 
feated at  the  moment  when  the 
merits  of  his  case  were  rendered 
apparent  by  the  same  evidence 
which  created   the  variance  be- 
tween it  and  the  statements  con- 
tained in  his  pleading.     In  order, 
in  some  degree,  to  obviate  these 
mischiefs,   st.   9   G.  4,  cap.   16, 
after  reciting  '^  that  great  expense 
was  often  incurred  and  delay  or 
failure   of  justice  took   place  at 
trials,  by  reason  of  variances  be- 
tween writings  produced   in  evi- 
dence and  the  recital  or  setting 
forth  thereof  upon  the  record  on 
which  the  trial  was  had,  in  nuitten 
not  material  to  the  merits  of  the 
case,^  enacted  '^  that  it  should  and 
might  be  lawful  for  every  court 
of   record    holding  plea  in  ciril 
actions,  any  judge  sitting  at  nisi 
priuSy  and  any  court  of  oyer  $ai 
terminer  and  general  gaol  deliveij 
in  England,  Wales,  Berwick-upon- 
Tweed,  and  Ireland,  if  such  court 
or  judge  shall  see  fit  so  to  do,  to 
cause  the  record  on  which  bdJ 
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trial  may  be  pending  before  any 
8ueh  court  or  judge,  in  any  civil 
action,  or  in  any  indictment  or 
information  for  any  misdemeanor^ 
when  any  variance  shall  appear 
between  any  matter  in  writing,  or 
in  print,  produced  in  evidence, 
and  the  recital  or  setting  forth 
thereof  upon  the  record  whereon 
such  trial  is  pending,  to  be  forth- 
with amended  in  such  particular, 
by  some  officer  of  the  court,  on 
payment  of  such  costs,  if  any,  to 
the  oth^  party,  as  such  court  or 
judge  diall  think  reasonable ;  and, 
therenpon,  the  trial  shall  proceed 
as  if  no  such  variance  had  ap- 
peared; and,  in  case  such  trial 
shall  be  had  at  nisipriusy  the  order 
for  the  amendment  shall  be  in- 
doraed  on  the  postea^  and  returned 
together  with  the  record ;  and 
thereupcm  the  papers,  rolls,  and 
other  records  of  the  court  from 
which  such  record  issued,  shall  be 
amended  accordingly.'*^ 

The    effects    of    this    statute, 
though  Umited    to  one  class  of 
cases,  being  found  beneficial,   it 
was    determined    to    extend    its 
enactments,  and  at  the  same  time 
to  compel  the  parties  who  were  to 
have  the  advantage  of  the  increased 
facility  of  amendment  to  co-operate 
with  the  legislature  in  reducing 
the  expense  of  actions,  by  dimi- 
nishing the  length  of  their  plead- 
ings.    Accordingly,  st.  3  &  4  W. 
4,  cap.  42,  sec.  23,  reciting  ^'  that 
|<reat   expense  is  often  incurred, 
snd   delay   or    failure   of  justice 
takes  place  at  trials  by  reason  of 


variances^  as  to  some  particular 
or  particulars,  between  the  proof 
and  the  record  or  setting  forth,  on 
the  record  or  document  on  which 
the  trial  is  had  of  contracts,  cus- 
toms, prescriptions,  names,  and 
other  matters  or  circumstances 
not  material  to  the  merits  of  the 
case,  and  by  the  misstatement  of 
which  the  opposite  party  cannot 
have  been  prejudiced,  and  the 
same  cannot,  in  any  case,  be 
amended  at  the  trial,  except  where 
the  variance  is  between  any  matter 
in  writing  or  in  print,  produced  in 
evidence,  and  the  record,^^  enacts 
'^  that  it  shall  be  lawful  for  any 
•  court  of  record,  holding  plea  in 
civil  actions,  and  any  judge  sitting 
at  nisi  prius^  if  such  court  or 
judge  shall  see  fit  so  to  do,  to  cause 
the  record,  writ,  or  document,  on 
which  any  trial  may  be  pending 
before  any  such  court  or  judge,  in 
any  civil  action,  or  in  any  infor- 
mation in  the  nature  of  a  quo 
warranto^  or  proceedings  on  a 
mandamus^  when  any  variance 
shall  appear  between  the  proof 
and  the  recital,  or  setting  forth 
on  the  record,  writ,  or  document 
on  which  the  trial  is  proceeding, 
of  any  contract,  custom,  prescrip- 
tion, name,  or  other  matter,  in 
any  particular  or  particulars  in 
the  judgment  of  such  court  or 
judge  not  material  to  the  merits 
of  the  case,  and  by  which  the 
opposite  party  cannot  have  been 
prejudiced  in  the  conduct  of  his 
action,  prosecution,  or  defence,  to 
be  forthwith  amended  by  some 
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officer  of  the  court  or  otherwise, 
both  in  the  part  of  the  pleadings 
in  which  such  variance  occurs,  and 
in  every  other  part  of  the  pleadings 
which  it  may  become  necessary  to 
amend,  on  such  terms  as  to  the 
payment  of  costs  to  the  other 
party,  or  postponing  the  trial  to 
be  had  before  the  same,  or  another, 
jury,  or  both  payment  of  costs  and 
postponement,  as  such  court  or 
judge  shall  think  reasonable ;  and 
in  case  such  variance  shall  be  in 
some  particular  or  particulars,  in 
the  judgment  of  such  court  or 
judge,  not  material  to  the  merits 
of  the  case,  but  such  as  that  the 
opposite  party  may  have  been 
prejudiced  thereby  in  the  conduct 
of  his  action,  prosecution,  or  de- 
fence, then  such  court  or  judge 
shall  have  power  to  cause  the 
same  to  be  amended  upon  pay- 
ment of  costs  to  the  other  party, 
and  withdrawing  the  record,  or 
postponing  the  trial  as  aforesaid, 
as  such  court  or  judge  shall  think 
reasonable;  and,  after  any  such 
amendment,  the  trial  shall  proceed, 
in  case  the  same  shall  be  pro- 
ceeded with,  in  the  same  manner 
in  all  respects,  both  with  respect 
to  the  liability  of  witnesses  to  be 
indicted  for  perjury  and  otherwise, 
as  if  no  sucli  variance  had  ap~ 
peared;  and  in  case  such  trial 
shall  be  had  at  nisi  prius,  or  by 
virtue  of  such  writ  as  aforesaid 
{alluding  to  the  writ  of  trial  given 
hy  ss.Vj  h  18),  tlie  order  for  the 
amendment  shall  be  indorsed  on 
the  postea  or  the  writ,  as  the  case 


may  be,  and   returned  together 
with  the  record    or  writ;    and, 
thereupon,  such  papers,  rolls,  and 
other  records  of  the  court,  from 
which  such  record  or  writ  issued, 
as  it  may  be  necessary  to  amend, 
shall    be   amended    accordingly; 
and,  in  case  the  trial  shall  be  had 
in  any  court  of  record,  then  the 
order  for    amendment    shall    be 
entered  on  the  roll  or  other  docu- 
ment upon  which  the  trial  shall  be 
had.     Provided  that  it  shall  be 
lawful  for  any  party  who  is  dis- 
satisfied with  the  decision  of  such 
judge   at    nisi  prius,   sheriff^   or 
other  ofiicer,  respecting  his  allow- 
ance  of  any  such  amendment,  to 
apply  to  the  court  from  which 
such  record  or  writ  issued  for  a 
new  trial  upon  that  ground ;  and 
in  case  any  such  court  shall  think 
such  amendment  improper,  a  new 
trial  shall  be  granted  accordingly, 
on  such  terms  as  the  court  shaH 
think  fit ;  or  the  court  shall  make 
such  other  order  as  to  them  shall 
seem  mcet.^      And  it   is  further 
enacted  by  section  24,  '^  that  the 
said  court  or  judge  shall  and  may, 
if  they  or  he  think  fit,  in  all  such 
cases  of  variance,  instead  of  causing 
the  record    or  document    to  be 
amended  as  aforesaid,  direct  tl^e 
jury  to  find  the  fact  or  facts,  ac- 
cording   to    the    evidence;     aQ^ 
thereupon  such  finding  shall     ^ 
stated  on  such  record  or  docu- 
ment;   and  notwithstanding    the 
finding  on  the  issue  joined,    *^ 
said   court,    or   the    court   fro"^ 
which  the  record  has  issued,  diA 
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if  they  shall  think  the  said  variance 
immaterial  to  the  merits  of  the 
case,  and  the  misstatement  such 
as  could  not  have  prejudiced  the 
opposite  party  in  the  conduct  of 
the  action  or  defence,  give  judg- 
ment according  to  the  very  right 
and  justice  of  the  case."*^ 

This  statute  does  not  repeal  the 
9  O.  4,  c.  15;  a  circumstance 
which  it  may  be  found  in  some 
eases  material  to  remember,  for 
the  power  of  amendment  given  by 
that  statute  extends  to  *'  any  civil 
action,  or  any  indictment  or  informa- 
Hon  for  any  misdemeanor;  '*  whereas 
Oie  3  &  4  W.  4,  c.  42,  only 
includes  ^^  civil  actions,  informa- 
tions in  the  nature  of  a  qito  war- 
rantOj  and  proceedings  on  writs  of 
mandamus,'*^  An  indictment  for 
misdemeanor  could,  therefore,  be 
amended  at  the  trial  in  any  parti- 
cular falling  within  the  9  G.  4,  cap. 
15,  though  it  certainly  is  not  in- 
cluded in  the  purview  of  the  3  8c 
4  W.  4,  c.  42.  There  •  is  another 
difference  between  the  two  statutes, 
though  perhaps  not  likely  to  be- 
come of  any  practical  importance. 
It  had  been  considered  upon  the 
9  O.  4,  cap.  15,  (though  some 
doubts  at  first  existed  on  the 
subject,)  that  the  decision  of  tho 
judge  at  nisi  prius^  upon  an  appli- 
cation to  amend,  was  conclusive, 
and  that  the  court  in  banco  had 
no  jurisdiction  to  review  it.  Parke 
Y.  Edge,  3  Tyrwh.  364 ;  1  Cr.  & 
Mee.  433.  The  3  &  4  W.  4, 
cap.  42,  gives,  it  has  been  seen,  an 
express  power  to  move  for  a  new 


trial,    on    the    ground    that    an 
amendment    under   that    statute 
has  been  improperly  allowed;  so 
that,  if  a  variance  between  the 
record  and  a  written  document 
were  to    be  amended,   it  might 
perhaps  even  now  be  contended, 
though  probably  without  success, 
that    the   amendment  had    been 
made  under  the  9  O.  4,  cap.  15» 
and   that  the   judge^s  discretion 
was,    therefore,    not    subject    to 
review.     I  say  probably  without 
success,  because  it  would  be  an- 
swered that,  although  the  9  G.  4, 
c.  15,  stands  unrepealed,  still  that 
the  words  of  3  &  4  W.  4,  cap.  42, 
are  large  enough  to  give  a  con- 
current power  of  certifying  under 
that  statute  in  matters  compre- 
hended within  the  9  G.  4,  c.  15. 
If  that  be  the  true  construction, 
it  would  be  for  the  judge  to  elect 
under  which  statute  he  should  be 
taken  to  have  certified,   and   he 
would   probably   elect    to  certify 
under  that  which  loaves  his  judg- 
ment open   to  appeal.      Here  it 
must  be  observed,  that  although 
the    party    dissatisfied    with    an 
amendment   made   at    nisi   prius 
may  move  for  a  new  trial  on  that 
ground,   it  has  been  held  that  a 
party  dissatisfied   on   account   of 
the  judge^s  refusal  to  amend  can- 
not do  so.     Doe  V.  Errington^  1 
M.  &   Rob.  344,  n.;  3  Nev.  & 
Mann.  646. 

Tho  judges  seem  disposed  to 
give  a  very  liberal  construction  to 
this  statute,  and  it  has  been  an- 
nounced, that  leave  to  amend  under 
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it  will  not  be  refused  on  account 
of  the  supposed  hardship  or  impro- 
priety of  the  action,  Doe  dem. 
Marriot  v.  Edwards^  1  M.  &  Rob. 
321.  "  Unless;'  said  Parke,  B. 
inSainsburyy.  Mattliews^  4  M.  &  W. 
347,  *'  the  judges  are  very  liberal 
in  the  allowance  of  amendments, 
the  rule  which  binds  aplaintifftoone 
count  will  operate  very  harshly.'' 
Besides  this  statute,  there  is  a  pro- 
vision in  one  of  the  rules  of  court 
made  in  pursuance  of  it,  in  Hilary 
Term  1834,  which  diminishes  the 
danger  of  variance  which  formerly 
existed  in  one  particular  case.  It 
was  a  well-established  doctrine^ 
that  where  a  party  prescribed  in 
pleading,  and  his  prescriptive 
right  was  traversed,  he  was  bound 
upon  the  trial  to  prove  a  prescrip- 
tion to  the  full  extent  of  that 
which  was  put  in  issue.  He  might 
indeed  prove  a  larger  prescription, 
and  then,  as  that  would  have  in- 
cluded the  prescription  traversed, 
he  would  have  succeeded  ;  but  he 
could  never  be  admitted  to  sever 
the  prescription  traversed,  so  as  to 
take  a  verdict  for  as  much  of  it  as 
he  could  prove :  but  if  the  issue 
were  on  a  larger  right,  and  the 
proof  were  of  a  smaller  one,  he 
must  have  altogether  failed,  upon 
the  ground  of  a  variance  between 
the  allegation  traversed,  and  the 
evidence  adduced  upon  the  trial 
in  support  of  it.  1  Wms.  Saund. 
269,  innotis;  1  Camp. 309;  Rogers 
V.  Allen^  et  notas  ;  9  East.  185  ; 
4  Camp.  189.  Therefore  among 
other  instances,  in  Pring  v.  Henley^ 


B.  N.  P.  59,  it  was  held  that  if 
the  plaintiff  in  replevin  for  taking 
cattle,  in  answer  to  an  avowry  for 
damage  feasant  J  prescribe  for  com- 
mon for  all  commonable  catUe, 
evidence  of  a  right  of  common  for 
sheep  and  horses  only,  would  not 
maintain  the  issue,  though,  if  he 
had  a  general  common,  and  pre- 
scribed for  common  for  any  parti- 
cular sort  of  cattle,  it  wcmld  be 
good.  However,  as  this  doctrind 
was  found  productive  of  great  in- 
justice, it  was  directed  by  Beg. 
Gen.  Hil  1834,  that  ''  where,  in 
an  action  of  trespass  quaredauntm 
fregit^  the  defendant  pleads  a  right 
of  way  with  carriages,  and  cattle^ 
and  on  foot,  in  the  same  plea,  and 
issue  is  taken  thereon,  the  plea 
shall  be  taken  distributively ;  and 
if  a  right  of  way  with  cattle  or  on 
foot  only  shall  be  found  by  the 
jury,  a  verdict  shall  pass  for  the 
defendant  in  respect  of  such  of  the 
trespasses  proved  as  shall  be  justi- 
fied by  the  right  of  way  so  found ; 
and  for  the  plaintiff  in  respect  of 
such  of  the  trespasses  as  shall  not 
be  so  justified."  See  Higham  v. 
Rabett,  5  Bing,  N.  C.  622. 

^'And  where,  in  an  action  <A 
trespass  quare  clausum  f regit,  tkM 
defendant  pleads  a  right  of  coviBr 
mon  of  pasture  for  divers  kind       ^ 
cattle,  ex.  gr.,  horses,  sheep, 
and  cows,  and  issue  is  taken  thei 
on ;  if  a  right  of  common  for 
particular   kind    of   commonabr:^] 
cattle  only  be  found  by  the 
a  verdict  shall  pass  for  the 
fendant  in  respect  of  such  of  tSr^ 
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tarespasses  proved  as  shall  be  justi- 
fied by  the  *  right  of  common  so 
fomid ;  and  for  the  plaintiff  in 
respect  of  the  trespasses  which 
shall  not  be  so  justified."^ 

*^And  in  all  actions  in  which 
such  right  of  way  or  common  as 
aforesaid,  or  other  similar  right, 
is  so  pleaded  that  the  allegations 
as  to  the  extent  of  the  right  are 
capable  of  being  taken  distribu- 
tively,  they  shall  be  construed  dis- 
tributively.'*  See  Knight  v.  Woore^ 
3  Bingh.  N.  C.  3.  Phythian  v.  White, 
3  C.  M.  and  R.  216.  As  to  the 
effect  of  a  severed  verdict  on  such 
a  plea,  see  Knight  v.  Woore,  3 
Bingh.  N.  C.  534.  However, 
though  proof  of  a  more  extensive 
right  will  now  support  the  claim  of 
a  less  extensive  one,  yet  the 
latter,  as  is  obvious,  must  be  such 
a  cme  as  is  in  contemplation  of  law 
capable  of  being  included  in  the 
former :  thus  the  claim  of  a  profit 
a  prendre  does  not  include  that  of 
a  mere  easement,  Bailey  v.  Apple- 
yard,  8  A.  and  E.  161 ;  and  see 
Higham  v.  Rabett,  5  N.  C.  622. 

The  danger  of  a  variance  was 
always  much  diminished  by  the 
circumstance  that  there  existed  a 
certain  class  of  allegations  which 
were  always  held  to  be  distri- 
butive and  divisible,  so  that  it 
was  not  necessary  to  prove  them 
in  their  full  extent.  Thus  the 
allegations  of  trespass  in  a  declar- 
ation, Wilson  V.  Lainsonj  5  Dowl., 
841,  and  of  payment  in  a  plea, 
Cousins  V.  Paddon,^  Dowl.  488,  are 
divisible,  and  the  plaintiff  in  the 


one  case  and  defendant  in  the 
other  will  succeed  only  for  so  much 
as  he  can  prove.  But  where  the 
action  was  for  trespass  to  a  wall 
which  turned  out  to  be  half  the 
plaintiff's  and  half  defendant's, 
semble  that  the  plaintiff  could  not 
recover  on  proof  of  an  injury  to 
his  side,  Murly  v.  Macdermott,  8 
A.  and  E.  142.  The  consequence 
of  this  distributive  mode  of  reading 
pleas  and  declarations  is  frequently 
to  save  the  plaintiff  from  the  in- 
convenience of  a  new  assignment : 
see  Cowling  v.  Higginson,  4  M.  & 
Welsh.  245  ;  Freeman  v.  Crafis,  4 
M.  and  Welsb.  4  ;  Jamesv.  Ling* 
ham,  5  Bingh.  N.  C.  553. 

The  opinion  was  for  along  time 
generally  entertained  that  in  con- 
sequence of  the  divisible  nature  of 
a  plea  of  payment,  and  of  the 
usual  subject  matter  of  a  plea  of 
set-off,  a  defendant  pleading  those 
pleas  might  obtain  a  verdict  upon 
part  of  each  though  he  might  fail 
in  establishing  enough  of  either  to 
form  a  complete  answer  to  the 
action.  The  Court  of  Exchequer 
has,  however,  lately  decided  other- 
wise. Tuck  V.  Tucky  5  M.  and  W. 
109 ;  Kilner  v.  Bailey,  ibid.,  382, 
and  see  Moore  v.  Butlin,  7  A.  &  E. 
595.  Great  objections  might,  I 
apprehend,  be  urged  against  these 
decisions. 

There  is  another  distinction 
which  frequently  prevented  in- 
justice from  being  occasioned  by 
a  trifling  variance,  that,  namely, 
between  matter  of  description  and 
matter  of  averment :  for  though  it 
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was  necessary  to  prove  the  former 
literally,  it  was  always  sufficient 
that  the  latter  should  be  proved 
substajUially,  See  Pope  v.  Skinner, 
Hob.  72,  B.  N.  P.  400;  Forty  v. 
Imber,  6  East,  434;  Young  v. 
Wright,  1  Camp,  139;  Stoddart 
V.  Barker,  3  B.  &  C.  2. 

By  the  different  legislative  pro- 
visions above  enumerated,  the 
severity  of  the  law  relating  to 
variances  in  civil  cases  has  been 
much  alleviated,  and  very  bene- 
ficial effects  have  been  pro- 
duced. In  criminal  cases,  how- 
ever,  the  law  of  variance,  as  laid 
down  in  Bristow  v.  Wright,  still 
prevails  in  all  its  pristine  severity ; 
except,  indeed,  that  it  has  received 
the  slight  modification  produced 
by  Lord  Tenterden's  act,  and  which 
has  been  above  stated.  Thus, 
when  the  prisoner  was  indicted  for 
stealing  "  four  live  tame  turkeys,'^ 
and  it  turned  out  that  the  turkeys 
had  been  killed  before  the  prisoner 
brought  them  into  the  county  in 
which  he  was  indicted,  it  was  held 
that  the  word  live  was  descriptive, 
and  could  not  bo  rejected  as  sur- 
plusage, and  consequently  that  he 
was  entitled  to  his  acquittal. 
Edward! s  case,  Russ.  and  Ry.,  497, 
So  if  the  name  of  the  prosecutor 
bestatedin  the  indictment  wrongly, 
as  if  Shakepear  bo  put  for  Shake- 
speare^  or  M^Cann  for  M^Cam,  the 
variance  will  be  fatal.  JanneCs 
case,  Russ.  and  Ry.,  351  ;  Shake- 
speare''s  case,  10  East,  83.  Indeed, 
if  the  name  used  were  idem  sonans 
with   tho  true   one,    no   variance 


would  be  held  to  exist ;  as  rf 
Segrave  were  put  for  Seagrave^ 
Williams  v.  Ogle,  2  Str.  889  ;  and 
Benedetto  for  Beneditto  has  been 
considered  no  variance.  Abi&cl 
V.  Beneditto,  2  Taunt.  401. 

So,  too,  if  the  name  of  any  third 
person  be  material  to  be  stated  in 
the  indictment,  it  must  be  cor- 
rectly stated,  or  the  variance  will 
be  fatal :  see  Iharores  case,  1  Leach, 
352 ;    JenKs  case,  2  East,  P.  C. 
514 ;  Deehfs  case,  1  Moody,  303 ; 
though,   if  the   mention   of  that 
third  person  could  be  rejected  aa 
wholly  immaterial,  a  variance  in 
stating  it  would  not  be  fatal ;  Pge's 
case,  1  Leach,  352,  n. ;  for  then  the 
rule  laid  down  in  Bristow  v.  Wrigkiy 
and  explained  in  Williamson  v.  AH' 
son,  would  apply,  viz.,  that  wh^ 
the  whole  of  an  averment  may  be 
struck  out,  without  destroying  the 
plaintiff^s  right  of  action,  it  is  on- 
necessary  to  prove  it ;  which  rule 
is  as  much  applicable  to  an  indict- 
ment as  to  an  action;    and  was 
expressed  as  follows  by  Lord  Elleih 
borough,  in  Hunt's  case,  2  Campb. 
585,  viz. :     ^*  It  is  a  distinction 
that  runs  through  the  whole  of  the 
criminal  law,  that  it  is  enough  to 
prove  so  much  of  an  indictment  tf 
shows  the  prisoner  to  have  com- 
mitted a  substantive  crime  therein 
specified."      And   therefore  it  is 
the  common  practice  to  indict  a 
man  for  stealing  several  articles, 
when  in  fact  he  has  only  stolen 
one,  on  proof  of  which  the  allega- 
tion respecting  the  others  is  re- 
jected as  surplusage,   and  he  is 


BBISTOW   V.   WRIOHT. 


882—333 


convicted  of  the  larceny  which  he 
has  really  committed.  So  it  fre- 
quently happens  that  a  man  is  in- 
dicted for  committing  a  crime  with 
certain  aggravations,  as  for  com- 
mitting burglary  and  larceny,  or 
larceny  in  a  dwelling-house,  some 
person  therein  being  put  in  fear. 
,  In  such  a  case,  if  the  allegations 
in  the  indictment  respecting  the 
matter  of  aggravation  be  not 
proved  ;  as  if,  in  the  former  case, 
the  theft  turn  out  to  have  been 
committed  by  day,  or,  in  the  latter 
case,  not  in  a  dwelling-house; 
they  may  be  rejected  as  surplusage, 
and  the  defendant  may  still  be 
found  guilty  of  simple  larceny ;  see 
WithdTs  case,  1  Leach,  88  ;  Ether- 
infftorCs  case,  2  Leach,  671.  This 
doctrine  is  exemplified  by  the 
recent  case  of  R.  v.  Jones,  2  B.  & 
Ad.  611.  The  act  9  G.  4,  cap  41, 
provides  that  no  person  (not  a 
parish  patient)  shall  be  taken  into 
any  house  for  the  reception  of 
lunatics  without  a  certificate  of  two 
medical  practitioners.  Sect.  SO 
enacts  that  any  person  who  shall 
knowingly,  and  with  intention  to 
deceive,  sign  any  such  certificate, 
shall  be  guilty  of  a  misdemeanor ; 
and  likewise  that  any  physician, 
surgeon,  &c.,  who  shall  sign  any 
such  certificate,  without  having 
visited  and  personally  examined  the 
patient,  shall  be  guilty  of  a  mis- 
demeanor. The  indictment  stated 
that  the  defendant,  a  surgeon, 
knowingly,  and  with  intention  to 
deceive,  signed  a  certificate  re- 
quired by  the  act,  witliout  having 


visited  and  personally  examined 
the  patient,  contrary  to  the 
statute.  The  jury  negatived  any 
intention  to  deceive,  and  found  the 
defendant  guilty,  ^  subject  to  the 
opinion  of  the  court  on  a  case  con- 
taining in  substance  what  is  above 
stated.  Tho  court  held  that  the 
conviction  was  right.  *'  Two 
species  of  misdemeanor,"  said  Mr. 
Justice  Taunton,  ^^  are  constituted 
by  the  twentieth  section  of  the 
act.  To  the  offence  first  described, 
knowledge  and  an  intention  to 
deceive  are  essential ;  but  the 
second  clause  makes  it  a  substantive 
offence  to  certify  without  having 
visited ,  independently  of  knowledge 
or  intention.  The  objection  to 
this  indictment  on  the  latter  clause 
is,  not  that  the  offence  is  charged 
with  less  fulness  than  was  requisite, 
but  with  more.  But  if  the  aver- 
ment which  has  been  added  to  the 
statutory  description  of  the  ofience 
be  unnecessary,  there  is  no  reason 
that  it  should  not  be  rejected.  A 
man  may  be  convicted  of  man- 
slaughter on  an  indictment  for 
murder,  and  of  larceny  on  an  in- 
dictment for  burglary  ;  and  where 
an  assault  is  alleged  with  certain 
intents,  the  party  may  be  found 
guilty  of  assaulting,  with  only  one 
of  the  intents  alleged.  These  are 
stronger  cases  than  the  present, 
especially  the  first  two,  where  the 
words  rejected  imply  a  great  ag- 
gravation of  crime,  and  call  for  a 
much  higher  punishment.'^ 

But  this  rule,  viz.,  ^^  that  it  is 
sufficient  to  prove  a  substantive 
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offmoe  contained  in  the  indict- 
ment,^ must  be  received  with  one 
qualification,  tnV.,  that  the  offence 
proved  must  be  of  the  same  degree 
as  the  offence  charged  in  the  in- 
dictment; for  felony  and  misde- 
meanor are  offences  of  so  distinct 
a  nature,  and  so  different  in  their 
consequences,  that  they  cannot  be 
charged  in  the  same  indictment ; 
nor  can  a  man  accused  of  one  be 
convicted  of  the  other.  Therefore, 
if  a  man  be  indicted  for  a  misde- 
meanor, and  his  offence  turn  out 
to  bea  felony,  he  must  beacquitted, 
and  a  new  bill  preferredagainst  him 
for  the  graver  offence.  So  where 
the  prisoner  was  indicted  for  lar- 
ceny of  a  parchment,  which  turned 
out  to  concern  the  realty,  it  was 
contended  that  he  might  receive 
judgment  for  the  trespass  of  which 
he  had  been  guilty  in  taking  it. 
But  the  court  held  otherwise,  and 
directed  him  to  be  discharged. 
Wesibeer's  case^   1    Leach,  14;  2 


Str.  1138.  To  this,  there  is,  how- 
ever, an  exception,  created  by  st. 
7  and  8  G.  4,  cap.  29,  s.  53,  which 
enacts  that  if  a  defendant,  indicted 
for  obtaining  property  under  false 
pretences,  appear  at  the  trial  to 
have  obtained  it  in  such  a  manner 
as  amounts  to  larceny,  he  shall  not 
be  acquitted  by  reason  thereof. 
But  the  converse  case  is  not  pro- 
vided for;  and  therefore,  if  it 
turned  out  that  a  prisoner  indicted 
for  larceny  had  obtained  the  pro- 
perty by  false  pretences,  he  would 
be  entitled  to  his  acquittaL  There 
is  another  exception  introduced 
by  St.  1  Vict.  c.  85.  sec  ll»  by 
which  any  person  indicted  for 
a  felony  which  includes  an  assault 
may  be  acquitted  of  the  former 
and  found  guilty  of  the  latter 
charge.  And  by  9  G.  4,  c  81, 
sec.  14,  a  woman  indicted  for  the 
felony  of  child-murder  may  be 
convicted  of  the  misdemeanor  of 
concealment. 
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TRINITY--2\  GEO.  3. 

[rxpobtkd  douol.  679.] 

In  OH  action  against  the  indorter  of  a  hUl  of  exchange^  if  ths 
plamtiff  do  not  cdUge  a  demand  and  refutal  by  the  acceptor 
on  the  day  when  the  note  trot  payabUy  it  i»  error^  and  not 
cured  by  verdict. — In  like  manner  it  is  error ^  and  not  cured 
by  verdictj  if  he  do  not  allege  notice  to  the  defendant  of  the 
rrfuecd  by  the  acceptor, 

A  verdict  cures  the  etcUement  of  a  title  defectively  eet  oiU^  but  not 
of  a  defective  title. 

This  case  came  on  upon  a  writ  of  error,  from  the  court 
of  the  county  palatine  of  Lancaster.  It  was  an  action  of 
assumpsit  The  first  count  in  the  declaration,  after  stating 
a  bill  of  exchange  drawn  by  one  Billingo  on  one  Meyer, 
dated  the  27th  of  November  1778,  and  payable  to  one 
Jones,  or  order,  three  months  after  date  ;  that  Jones  had 
indorsed  it  to  Rushton ;  and  Rushton  to  Aspinall ;  pro- 
ceeded as  follows  :  "  which  said  bill  of  exchange,  so  made, 
subscribed,  and  indorsed  as  aforesaid,  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  {viz.  the  day  of  the 
date  of  the  bill,)  at  Manchester  aforesaid,  was  shown  and 
presented  to  the  said  Peter  Meyer,  for  his  acceptance 
thereof,  and  the  said  Peter  Meyer,  according  to  the  usage 
and  custom  of  merchants  aforesaid,  did,  then  and  there, 
accept  the  same,  and  promise  to  pay  the  said  sum  of 
22/.  lOs.  therein  mentioned,  according  to  the  tenor  and 
effect  of  the  said  bill  of  exchange,  and  the  indorsements 
thereupon  so  made  as  aforesaid;  yet  the  said  Peter 
Meyer,  although  afterwards,  to  wit,   the  same  day  and 
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year  aforesaid,  at  Manchester  aforesaid,  requested  to  pay 
the  said  sum  of  money  in  the  *  said  bill  specified,  accord- 
ing to  the  tenor  and  efiect  thereof,  and  of  his  acceptance 
thereof  so  made  as  aforesaid,  altogether  neglected  and 
refused,  and  still  doth  neglect  and  refuse,  to  pay  the  same, 
of  all  which  premises  the  said  John  Jones,  George 
Billinge,  and  Peter  Meyer,  respectively,  the  same  day 
and  year  aforesaid,  at  Manchester  aforesaid,  in  the  county 
aforesaid,  had  notice,  and  by  reason  tliereof^  and  according  to 
the  said  usage  and  custom  of  merchants^  the  said  Thomas 
Rushton  became  liable  to  pay  to  the  said  Joseph  AspinaU  Hie 
said  sum  of  money  in  the  said  bill  of  exchange  contained, 
according  to  the  tenor  and  effect  thereof,  and  of  the 
several  indorsements  so  made  thereon  as  aforesaid,  and, 
being  so  liable,  the  said  Thomas,  afterwards,  to  v^it,  the 
same  day  and  year  last-mentioned,  at  Manchester  aforesaid, 
in  the  county  aforesaid,  in  consideration  thereof,  under- 
took, and  to  the  said  Joseph  then  and  there  faithfully 
promised,  to  pay  to  him  the  said  sum  of  money,  in  the 
said  bill  of  exchange  contained,  according  to  the  tenor  and 
efiect  thereof,  and  according  to  the  several  indorsements 
made  thereon,  as  aforesaid.*" 

The  second  count  was  for  another  bill  for  60/.,  drawn,  in- 
dorsed, and  accepted  by  the  same  parties ;  and  was  framed 
in  the  same  manner  with  the  first. 

The  last  count,  which  was  upon  an  insimul  computassety 
concluded  that  the  said  Thomas  was  found  in  arrear,  and 
indebted  to  the  said  Joseph  in  the  further  sum  of,  &c., 
''  and  thereupon,  being  so  found  in  arrear  and  indebted 
as  aforesaid,  the  said  Thomas,  in  consideration  thereof, 
afterwards,  to  wit,  &c.,  undertook,  and  to  the  said  Thomas 
then  and  there  faithfully  promised,  to  pay  to  him  the 
said  last  sum,  when  he  should  be  afterwards  thereto 
requested.'*'* 

There  was  a  general  verdict  for  the  plaintiff,  and  judg- 
ment being  entered,  the  record  was  removed  into  this 
court,  and  the  plaintiff  in  error  assigned  several  errors  on 
the  difierent  counts,  but  which  contained  only  three  objec- 
tions ;  two  to  the  two  first  counts,  and  one  to  the  third : 
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«ir.,  1.  That  it  appeared  by  the  record  that  the  bill  was 
made  on  the  27th  of  November,  1778,  payable  three  months 
after  date,  and  that  the  payment  was  demanded  of  Meyer 
on  the  very  same  27th  of  November ;  whereas,  according 
to  the  tenor  of  the  bill,  and  the  custom  of  merchants,  it  was 
not  payable,  nor  the  payment  demandable  of  Meyer,  until 
*  the  expiration  of  three  months  after  the  date  thereof. 
2.  That  it  did  not  appear  that  Rushton,  to  whom  the  bill  was 
indorsed,  and  who  indorsed  it  to  Aspinall,  had  any  notice 
of  the  refusal  of  Meyer  to  pay  the  money  in  the  bill  men- 
tioned, when  the  same  was  and  became  due,  and  had  been 
demanded  of  him,  without  which  notice  the  said  Thomas 
Rushton,  as  an  indorser  of  the  said  bill  of  exchange,  was 
not  liable  by  the  law  of  this  kingdom,  and  according  to  the 
usage  and  custom  of  merchants  aforesaid,  to  the  payment 
of  the  money  therein  mentioned,  as  such  indorser  of  the 
same  bill.  3.  That,  by  the  record,  it  appeared  that  the 
promise  of  the  said  Thomas  Rushton,  mentioned  in  the  last 
count,  was  made  to  himself  the  said  Thomas  Rushton, 
and  not  to  the  said  Joseph  Aspinall ;  wherefore  the  said 
Joseph  Aspinall  could  not  have  or  maintain  any  action 
thereof  against  the  said  Thomas  Rushton. 

In  the  last  term,  on  Friday,  the  25th  of  May,  the  case 
was  argued,  by  Chambre  for  the  plaintiff  in  error,  and  Wood 
for  the  defendant. 

Chambre  abandoned  the  objection  to  the  last  count,  but 
contended  that  the  other  two  were  fatal.  1.  The  contract 
by  the  indorser  to  pay  the  bill  was  not  absolute,  he  said, 
but  conditional,  t.  ^.,  in  the  event  of  a  demand  being  made 
on  the  acceptor  at  the  time  of  payment,  and  his  refusal. 
Such  demand,  therefore,  must  be  made,  in  order  to  render 
the  indorser  liable.  It  was  a  necessary  circumstance  to 
entitle  the  drawer  to  an  action  against  him,  and  a  plaintiff 
must  in  all  cases  state  a  sufficient  cause  of  action  in  his 
declaration.  2.  In  like  manner  the  indorser  is  not  liable 
till  after  he  has  had  notice  of  a  demand  having  been  made 
upon  the  drawer,  and  of  his  refusal.  How  soon  such  notice 
shall  be  given,  what  shall  or  shall  not  be  reasonable  time 
for  notice,  is  a  matter  for  the  consideration  of  the  jury ; 
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bat  some  notice  most  be  given,  and  therefore  ought  to  be 
alleged. 

JVood  argned,  in  answer  to  both  objeetions,  that  the  facts 
of  the  demand  and  notice  being  circumstances  without 
which  the  jury  coold  not  have  found  for  the  plaintiff,  they 
must  now  be  presumed  to  have  been  proved,  and  that  the 
omission  to  allege  them  in  the  declaration  could  not  be 
taken,  advantage  of  after  verdict.    For  this  he  cited  the 

(«)  B.  R.  M.  case  of  Hitchin  v.  Stevens  in  Shower  (a),  where  in  an  action 
Sb«w.  233.  of  debt  for  rent  by  the  bargainee  of  a  reversion,  after  a 
*  verdict  for  the  plaintiff  it  was  objected,  in  arrest  of  judg- 
ment, that  the  plaintiff  had  not  alleged  attornment,  without 
which  (as  the  law  then  stood)  he  could  have  no  title ;  ^^but 
a  rule  was  taken  and  agreed  by  all  the  court,  that,  in  any 
case  where  anything  is  omitted  in  the  declaration,  thou^ 
it  be  matter  of  substance,  if  it  be  such  as  without  proving 
it  at  the  trial,  the  plaintiff  could  not  have  had  a  verdict,  and 
there  be  a  verdict  for  the  plaintiff^  such  omission  shall  not 
arrest  the  judgment  ;^  and  thereupon,  after  solemn  debate, 
judgment  was  given  for  the  plaintiff.  With  regard  to  the 
first  objection  in  particular,  he  contended,  that  the  all^a- 
tion,  under  a  videliceij  that  the  demand  of  payment  wifl 
made  on  the  27th  of  November,  might  be  rejected  as  sur- 
plusage.   This  was  no  more  than  appeared  to  have  been 

(b)  B.  R.  M.      done  in  a  case  of  Sorrel  v.  Lewin^  reported  by  Keble  (J). 

3  Keb.  354.  There,  in  an  action  of  indebitatus  assumpsit^  the  promise 
was  laid  on  the  1st  of  January,  27  Car.  2,  which  was  a  day 
not  yet  come,  and,  after  verdict,  it  was  held  to  be  cured, 
because  that  must  have  been  found  on  evidence  of  a  pro- 
mise before  the  action,  and  a  duty  before  the  promise.  And, 
as  to  the  second  objection  in  this  case,  although  there  was 
no  allegation  of  notice  to  the  indorser,  yet  it  was  stated, 
that  he  promised  to  pay,  after  the  acceptor  had  refused, 
which  he  could  not  be  supposed  to  have  done  without  % 
knowledge  of  the  refusal  by  the  acceptor. 

Chambre,  in  reply,  observed,  that  the  rule  mentioned  by 
Wood  could  not  extend  so  far  as  he  would  carry  it,  other- 
wise a  writ  of  error  could  never  be  supported,  in  any  case 
after  verdict.    The  court  would  intend,  that  facts  impe^ 
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fectly  Btlkted  had  been  completely  proved,  but  they  never 
could  presume,  that  a  material  fact,  which  was  not  at  all 
stated,  had  been  proved.  The  first  objection  would  not  be 
removed  by  rejecting  the  words  stating  the  demand  to  have 
been  on  the  day  when  the  bill  was  drawn,  for  still  the 
declaration  would  renutin  without  an  allegation  of  a  demand 
at  the  time  when  the  bill  became  due.  As  to  the  promise 
by  Busktony  that  is  only  considered  as  inference  of  law, 
and  no  such  inference  arises,  unless  it  appears  by  the  pre- 
ceding part  of  the  declaration  that  he  was  liable  ;  or,  if  it 
is  taken  as  an  actual  promise,  yet  it  might  have  been  made 
without  notice  of  the  refusal  by  the  acceptor ;  and  if  it  was, 
*  no  action  could  be  maintained  upon  it,  because  without 
such  notice,  there  would  be  no  consideration. 

The  court  were  prepared  to  have  given  judgment  the 
last  day  of  Easter  Term,  (Monday,  the  28th  of  May,)  but 
neither  of  the  counsel  in  the  cause  being  present  when 
Lord  Mansfield  was  obliged  to  go  to  the  House  of  Lords, 
the  cause  stood  over  till  this  day. 

Lord  Mansfield. — The  two  objections  insisted  upon  are, 
1.  That  the  declaration  does  not  allege  a  demand  on  the 
acceptor.  2.  That  it  does  not  state  notice  to  the  defendant, 
of  the  acceptor's  refusal  to  pay.  The  answer  was,  that, 
after  verdict,  it  must  be  presumed,  that  those  facts  were 
proved  at  the  trial :  and  our  wishes  strongly  inclined  us  to 
support  the  judgment,  if  we  could.  But,  on  looking  into 
the  cases,  we  find  the  rule  to  be,  that,  where  the  plaintiff 
has  stated  his  title  or  ground  of  action  defectively  or  in- 
accurately, because,  to  entitle  him  to  recover,  all  circum- 
stances necessary,  in  form  or  substance,  to  complete  the 
title  so  imperfectly  stated,  must  be  proved  at  the  trial,  it  is 
a  fair  presumption,  after  a  verdict,  that  they  were  proved ; 
but  that,  where  the  plaintiff  totally  omits  to  state  his  title 
or  cause  of  action,  it  need  not  be  proved  at  the  trial,  and, 
therefore,  there  is  no  room  for  presumption.  The  case 
cited  from  Shower  comes  within  this  distinction ;  for  the 
grant  of  the  reversion  was  stated,  which  could  not  have 
taken  effect  without  attornment,  and  therefore,  that  being 
a  necessary  ceremony,  it  was  presumed  to  have  been  proved. 
But,  in  the  present  case,  it  was  not  requisite  for  the  plain* 
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(o)Cowp.825,  tiff  to  prove  either  the  demand  on  the  acceptoi*,  or  the 
AveryY.Hooie,  jjQ^j^jg  ^q  ^^q  defendant,  because  they  are  neither  laid  in  the 

It  was  an  action  '  ■' 

Against  an  un-     declaration,  nor  are  they  circumstances  necessary  to  any 

qualified  person       -!«  iiti*i  ji 

for  using  a  gun.  of  the  facts  charged.  If  they  were  presumed  to  nave 
^ted^htrtiT  ^^^^  proved,  no  proof  at  the  trial  can  make  good  a  decla- 
dcfcndant  used  ration,  which  contains  no  ground  of  action  on  the  face  of 

a  gun,  being  an    ,  ,  °  i  i       j    i»      •■ 

engine  for  the     it.    The  promise  alleged  to  have  been  made  by  the  defend- 

destruction  of  ,.  •«  ««  «    .1        j      1        x*         j  a 

game.  In  arrest  ^^t  IS  an  inference  of  law,  and  the  declaration  does  not 
of  judgment,  it   cQu^aiu  premises  from  which  such  an  inference   can  be 

was  objected,  * 

that  it  was  not     drawn. 

defendant  used  I  SCO,  in  a  uoto  of  a  casc  (a)  in  this  court,  in  Easter  Term^ 
*d^^tmc"til'*n  of '  IS  Geo.  3,  I  am  stated  to  have  said,  **a  verdict  will  not 
game,  but  the     mend  the  matter  where  the  gist  of  the  case  is  not  laid  in 

court  overruled  ... 

the  objection,  the  declaration,  but  it  will  cure  ambiguity  ;^  and  there  is  a 
observed,  that,  strong  case  m  print  of  an  action  for  keeping  a  mahcious 
according  to  one  jj^y  ^j\   where  the  scienter  having  been  omitted  in  ♦the 

way  of  pointing,  .  . 

the  offence  was  declaration,  it  was  held  bad  after  verdict.  Therefore  we 
charged^andthat  are  all  of  opiuiou,  that  there  should  be  judgment  for  the 
S'hough  it  plaintiff  in  error.  The  judgment  reversed. 

might  be  a  good 

cause  of  special  demurrer,  or  an  objection  to  a  conviction  (as  was  held  in  a  case  of  Rejt  y.  Humi), 

was  cured  by  a  verdict.  (bj  Busendin  v.  Sharp,  C.  B.  K  8.  WiU.  3, 2  Salk.  662,  3  Sallu  It. 


The  principle  on  which  this  case 
was  decided,  and  which  it  is  com- 
monly cited  to  establish,  viz.^  that 
a  verdict  cures  the  statement  of  a 
title  defectively  set  out^  (see  Tibbitts 
V.  Yorke,  4  A.  &  E.  137,)  but  not 
of  a  defective  title^  is  learnedly 
discussed  in  the  notes  to  Stennell 
V.  Hogg^  1  Wms.  Saund.  227; 
see  Hayter  v.  Moat^  5  Dowl.  298. 
In  Henry  v.  Burbidge^  3  Bing.  N. 
C.  501,  a  count  against  the  drawer 
of  a  bill  not  alleging  a  promise  to 
pay  was  held  bad  on  special  de- 
murrer. But  such  a  count  is 
good  after  verdict.  Griffith  v. 
Roxborough,2  Mee.  &  Welsh.  734, 

6  Dowl.  135,  S.  C.     See  Chevers 
V.  Parkington,  6  Dowl.  75. 


The  want  of  an  allegation  of  malice 
in  an  action  for  arresting  without 
probable  cause  is  bad  after  ver- 
dict, Saxon  V.  Castle,  6  A.  &  E.  660* 

Libel. — The  words  in  a  letter 
from  the  defendant  to  P.  were  as 
follows :  — "  I  have  reason  to  believo 
that  many  of  the  flowers  of  which 
I  have  been  robbed  are  growing  oa 
your  premises.''  Innuendo,  that  the 
plaintiff  had  been  guilty  of  larceny^ 
had  stolen  flowers,  plants,  and  roots, 
and  unlawfully  disposed  of  them  to 
P.,  and  placed  them  in  P.'s  gar- 
den.    Held  that  after  verdict  the 
court  would  intend  that  they  were 
flowers  capable  of  being  subjects 
of  larceny.     Gardiner  v.  JVilB(a^ 
5  Tyrwh.  757. 
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MICH.-^Xh  G.  3.  jB.  R. 
[rxportkd  cowp.  161.] 

Trespass  and  false  imprisonment  lies  in  England  by  a  native 
Minorquin^  against  a  governor  of  Minorca^  fir  such  injury 
committed  by  him  in  Minorca. 

If  the  imprisonment  wa3  justifiable  the  governor  must  plead  his 
authority  specially. 

On  the  8th  of  June,  in  last  term,  Mr.  Justice  Gould  came 
personally  into  court,  to  acknowledge  his  seal  affixed  to 
a  bill  of  exceptions  in  this  case ;  and  errors  having  been 
assigned  thereupon,  they  were  now  argued. 

This  was  an  action  of  trespass,  brought  in  the  Court  of 
Ciommon  Pleas,  by  Anthony  Fabrigas  against  John  Mostyn, 
for  an  assault  and  false  imprisonment;  in  which  the  plaintiff 
declared,  that  the  defendant  on  the  first  of  September,  in 
the  year  1771,  with  force  and  arms,  &c.,  made  an  assault 
upon  the  said  Anthony  at  Minorca^  {to  wit)  at  London 
aforesaid,  in  the  parish  of  St.  Mary-le-Bow^  in  the  ward  of 
Cheap^  and  beat,  wounded,  and  ill-treated  him,  and  then 
and  there  imprisoned  him,  and  kept  and  detained  him  in 
prison  there  for  a  long  time,  (to  wit)  for  the  space  of  ten 
months,  without  any  reasonable  or  probable  cause,  con- 
trary to  the  laws  and  customs  of  this  realm,  and  against 
the  will  of  the  said  Anthony,  and  compelled  him  to  depart 
from  Minorca  aforesaid,  where  he  was  then  dwelling  and 
^resident,  and  carried,  and  cause  to  be  carried,  the  said 
Anthony  from   Minorca  aforesaid,  to  Carthagena^  in  the 
dominions  of  the  King  of  Spain,  &c.,  to  the  plaintiff's 
damage  of  10,0007. 

p  p 


See  Briani 
r.  ClutUn,  5 
Dowl.  66. 
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The  defendant  pleaded,  Ist.  Not  guilty ;  upon  which 
issue  was  joined.    2ndly.  A  special  justification,  that  the 
^defendant  at  the  time,  &c.,  and  long  before,  was  governor 
of  the  said  island  of  Minorca^  and  during  all  that  time  was 
invested  with,  and  did  exercise  all  the  powers,  privileges, 
and  authorities,  civil  and  military,  belonging  to  the  govern- 
ment of  the  said  island  of  Minorca^  in  parts  beyond  the 
seas ;  and  the  said  Anthony,  before  the  said  time  wh^ 
&c.,  to  witj  on  the  said  Ist  of  September,  in  the  year  afore- 
said, at  the  island  of  Minorca  aforesaid,  was  guilty  of  a  riot, 
and  was  endeavouring  to  raise  a  mutiny  among  the  inhabi- 
tants of  the  said  island,  in  breach  of  the  peace :  whereupon 
the  said  John,  so  being  governor  of  the  said  island  of  Minorca 
as  aforesaid,  at  the  said  time,  when,  &c.,  in  order  to  preserve 
the  peace  and  government  of  the  said  island,  was  obliged  to, 
and  did  then  and  there  order  the  said  Anthony  to  be  banished 
from  the  said  island  of  Minorca  ;  and,  in  order  to  banish  the 
said  Anthony,  did  then  and  there  gently  lay  hands  upon 
the  said  Anthony,  and  did  then  and  there  seize  and  arrest 
him,  and  did  keep  and  detain  the  said  Anthony,  before  he 
could  be  banished  from  the  said  island,  for  a  short  space  of 
time,  to  witf  for  the  space  of  six  days,  then  next  following; 
and  afterwards,  to  wity  on  the  7th  of  September,  in  the  year 
aforesaid,  at  Minorca  aforesaid,  did  carry,  and  cause  to  bo 
carried  the  said  Anthony,  on  board  a  certain  vessel,  from 
the  island  of  Minorca  aforesaid,  to  Carthagena  aforesaid,  as 
it  was  lawful  for  him  to  do,  for  the  cause  aforesaid ;  which 
are  the  same  making  the  said   assault  upon   the  said 
Anthony,  in  the  first  count  of  the  said  declaration  men- 
tioned, and  beating,  and  ill-treating  him,  and  imprisoning 
him,  and  keeping  and  detaining  him  in  prison  for  the  said 
space  of  time,  in  the  said  first  count  of  the  said  declaratioa. 
mentioned,  and  compelling  the  said  Anthony  to  depsrfe 
from  Minorca  aforesaid,  and  carrying  and  causing  to  be 
carried  the  said  Anthony  from  Minorca  to  Carthagmn^  in 
the  dominions  of  the    King  of  Spain^  whereof  the  said 
Anthony  has  above  complained  against  him,  and  this  he  u 
ready  to  verify ;  whoreforo  he  prays  judgment,  &c.,  without 
this,  that  the  said  John  was  guilty  of  the  said  trespaas, 
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afl0ault,and  imprifionment,  at  the  parish  otSt,  Mary-U-Bow^ 
in  the  ward  of  Cheap,  or  elsewhere,  out  of  the  said  island  of 
Minorca  aforesaid.  Replication  de  iiyurid  sud  proprid  absq, 
taU  cattsds  At  the  trial  the  jury  gave  a  verdict  for  the 
^plaintiff,  upon  both  issues,  with  SOOO/.  damages,  and  90/. 
costs. 

The  substance  of  the  evidence,  as  stated  by  the  bill  of 
exceptions,  was  as  follows :  on  behalf  of  the  plantiff,  that 
the  defendant  at  the  island  of  Minorca  on  the  l7th  of 
September,  1771,  seized  the  plaintiff,  and,  without  any 
trial,  imprisoned  him  for  the  space  of  six  days  against  his 
will,  and  banished  him  for  the  space  of  twelve  months  from 
the  said  island  of  Minorca  to  Carthagena  in  Spain.  On  be- 
half of  the  defendant ;  that  the  plaintiff  was  a  native  of 
Minorca^  and  at  the  time  of  seizing,  imprisoning,  and 
banishing  him  as  aforesaid,  was  an  inhabitant  of  and  resid- 
ing in  the  Arraval  of  SL  Phillip' Sy  in  the  said  island  ;  that 
Minorca  was  ceded  to  the  crown  of  Great  Britain^  by  the 
treaty  of  Utrecht^  in  the  year  1713.  That  the  Minorquins 
are  in  general  governed  by  the  Spanish  laws,  but  when  it 
serves  their  purpose  plead  the  English  laws ;  that  there  are 
certain  miigistrates,  called  the  Chief  Justice  Criminal,  and 
the  Chief  Justice  Civil,  in  the  said  island  :  that  the  said 
island  is  divided  into  four  districts,  exclusive  of  the  Arraval 
otSL  Phillip's;  which  the  witness  always  understood  to  be 
separate  and  distinct  from  the  others,  and  under  the  imme- 
diate order  of  the  governor ;  so  that  no  magistrate  of 
Mahon  could  go  there  to  exercise  any  function,  without 
leave  first  had  from  the  governor :  that  the  Arraval  of 
St.  Phillip's  is  surrounded  by  a  line  wall  on  one  side,  and 
on  the  other  by  the  sea,  and  is  called  the  Royalty^  where 
the  governor  has  greater  power  than  anywhere  else  in  the 
island ;  and  where  the  judges  cannot  interfere  but  by  the 
{[ovemor's  consent ;  that  nothing  can  be  executed  in  the 
Arraval  but  by  the  govemor'*s  leave,  and  the  judges  have 
applied  to  him,  the  witness,  for  the  governor's  leave  to 
execute  process  there.  That  for  the  trial  of  murder,  and 
other  great  offences  committed  within  the  said  Arraval^ 
upon  application  to  the  governor,  he  generally  appoints 
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the  agKssewr  criminel  of  Malwn^  and  for  leaser  offisnces,  the 
mustastaph  ;  and  that  the  said  John  Mostyn,  at  the  time  of 
the  seizing,  imprisoning,  and  banishing  the  said  Anthony, 
was  the  governor  of  the  said  ishmd  of  Minorca^  by  yirtae 
of  certain  letters  patent  of  his  present  Majesty.  Being  so 
governor  of  the  said  island,  he  caused  the  said  Anthony  to 
*be  seized,  imprisoned,  and  banished,  as  aforesaid,  wiihoat 
any  reasonable  or  probable  cause,  or  any  other  matter 
alleged  in  his  plea,  or  any  act  tending  thereto. 

This  case  was  argued  this  term,  by  Mr.  BuBer^  for  the 
plaintiff  in  error,  and  Mr.  Peckham^  for  the  defendant. 
Afterwards  in  Hilary  Term,  1775,  by  Mr.  Serjeant 
Walker^  for  the  plaintiff^  and  Mr.  Serjeant  Glytm^  for  the 
defendant. 

For  the  plaintiff  in  error.  There  are  two  questions,  Ist, 
Wliether  in  any  case  an  action  can  be  maintained  in  this 
country  for  an  imprisonment  committed  at  Minorca^  upon 
a  native  of  that  place ! 

2ndly.  Supposing  an  action  will  lie  against  any  other 
person,  whether  it  can  be  maintained  against  the  govenicv, 
acting  as  such,  in  the  peculiar  district  of  the  Arraval  of 
St.  Phillip's  ? 

In  the  discussion  of  both  these  questions,  the  constitution 
of  the  island  of  Minorca^  and  of  the  Arraval  of  St.  Phillip% 
are  material.  Upon  the  record  it  appears,  that  by  the 
treaty  of  Utrecht^  the  inhabitants  had  their  own  property 
and  laws  preserved  to  them.  The  record  further  states  that 
the  Arraval  oiSt.  Phillip'' $^  where  the  present  cause  of  action 
arose,  is  subject  to  the  immediate  controul  and  order  of  the 
governor  only,  and  that  no  judge  of  the  island  can  execute 
any  function  there,  without  the  particular  leave  of  the 
governor  for  that  purpose.  1st.  If  that  be  so,  and  the  lex 
loci  differs  from  the  law  of  this  country ;  the  kx  loci  must 
decide,  and  not  the  law  of  this  country.  The  case  of 
Robinson  v.  Bland^  2  Bur.  1 078,  does  not  interfere  with 
this  position ;  for  the  doctrine  laid  down  in  that  case  is, 
that  where  a  transaction  is  entered  into  between  British 
subjects  with  a  view  to  the  law  of  England^  the  law  of  t 
place  can  never  be  tlie  rule  which  is  to  govern.    But  whe 
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an  act  is  done,  as  in  this  case,  which  by  the  law  of  England 
would  be  a  crime,  but  in  the  country  where  it  is  committed 
is  no  crime  at  all,  the  lex  loci  cannot  but  be  the  rule.  It 
was  so  held  by  Lord  Chief  Justice  Pratt^  in  the  case  of 
Pons  v.  Johnson^  and  in  a  like  case  of  BaUister  v.  Johnson^ 
dttings  after  Trinity  term,  1765. 

2nd.  In  criminal  cases,  an  ofience  committed  in  foreign 
parts  cannot,  except  by  particular  statutes,  be  tried  in  this 
country.       1    Vesey,   246,    The  East  India   Company  v. 
*Canq)belL     If  crimes  committed  abroad  cannot  be  tried 
here,  much  less  ought  civil  injiuries,  because  the  latter 
depend  upon  the  police  and  constitution  of  the  country 
where  they  occur,  and  the  same  conduct  may  be  actionable 
in  one  country,  which  is  justifiable  in  another.     But  in 
crimes,  as  murder,  perjury,  and  many  other  offences,  the 
laws  of  most  countries  take  for  their  basis  the  law  of  God, 
and  the  law  of  nature;  and,  therefore,  though  the  trial  be  in 
a  different  country  from  that  in  which  the  offence  was  com- 
mitted, there  is  a  greater  probability  of  distributing  equal 
justice  in  such  cases  than  in  civil  actions.    In  Keilwey,  202, 
it  was  held  that  the  Court  of  Chancery  cannot  entertain  a 
suit  for  dower  in  the  Isle  of  Man^  though  it  is  part  of  the 
territorial  dominions  of  the  crown  of  England.    3rd.  The 
cases  where  the  courts  of  Westminster  have  taken  cogni- 
zance of  transactions  arising  abroad,  seem  to  bo  wholly  on 
contracts,  where  the  laws  of  the  foreign  country   have 
4igreed  with  the  laws  of  England^  and  between  English 
subjects;  and  even  there  it  is  done  by  a  legal  fiction; 
^uunely,  by  supposing  under  a  videlicet^  that  the  cause  of 
•taction  did  arise  within  this  country,  and  that  the  place 
^^broad  lay  either  in  London  or  in  Islington.     But  where  it 
•^appears  upon  the  face  of  the  record,  that  the  cause  of 
^^otion  did  arise  in  foreign  parts,  there  it  has  been  held  that 
court  has  no  jurisdiction,  2  Lutw.  946.     Assault  and 
Use  imprisonment  of  the  plaintiff,  at  Fort  St.  George,  in 
lie  East  Indies^  in  parts  beyond  the  seas  ;  viz.  at  London^ 
Ki  the  parish  of  St.  Marg-le-BoWy  in  the  ward  of  Cheap.     It 
resolved,  by  the  whole  court,  that  the  declaration  was 
because  the  trespass    is  supposed  to  be  committed  at 
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Fort  St.  Oeorge,  in  parts  beyond  the  seas,  videlicet^  in 
London ;  which  is  repugnant  and  absurd  :  and  it  was  said, 
by  the  Chief  Justice,  that  if  a  bond  bore  date  at  Parig^  in 
the  kingdom  of  France^  it  is  not  triable  here.  In  the  pre- 
sent case,  it  does  appear  upon  the  record,  that  the  offence 
complained  of  was  committed  in  parts  beyond  the  seas,  and 
the  defendant  has  concluded  his  plea  with  a  traverse,  that 
ho  was  not  guilty  in  London^  in  the  parish  of  5^  Mary-It- 
Bow^  or  elsewhere  out  of  the  island  of  Minorca.  Besides, 
it  stands  admitted  by  the  plaintiff;  because  if  he  had 
thought  fit  to  have  denied  it,  he  should  have  made  a  new 
assignment,  or  liave  taken  issue  on  the  place.  Therefore^ 
*as  Justice  Dodderidge  says,  in  Latch.  4,  the  court  must 
take  notice,  that  the  cause  of  action  arose  out  of  their 
jurisdiction. 

Before  the  statute  of  Jeofails,  even  in  oases  the  most 
transitory,  if  the  cause  of  action  was  laid  in  London^  and 
there  was  a  local  justification,  as  at  Oxford^  the  cause  must 
have  been  tried  at  Oxford^  and  not  in  London,  Bat 
statute  of  Jeofails  does  not  extend  to  Minorca :  therefore 
.  this  case  stands  entirely  upon  the  common  law ;  by  wl 
the  trial  is  bad,  and  the  verdict  void. 

The  inconveniences  of  entertaining  such  an  action  in  thi 


country  are  many,  but  none  can  attend  the  rejecting  it- 
For  it  must  be  determined  by  the  law  of  this  country,  or  b; 
tho  law  of  the  place  where  the  act  was  done.     If  by 
law,  it  would  bo  tho  highest  injustice,  by  making  a 
who  lias  regulated  his  conduct  by  one  law,  amenable  to 
another  totally  opposite.     If  by  the  law  of  Minorca^  hoir 
is  it  to  bo  proved  ?      There  is  no  legal  mode  of  certifying 
it,  no  process  to  compel  the  attendance  of  witnesses,  nor 
means  to  make  them  answer.     The  consequence  would  be 
to  encourage  every  disaffected  or  mutinous  soldier  to  bring 
actions  against  his  officer,  and  to  put  him  upon  his  defenoe 
without  the  power  of  proving  either  the  law  or  the  fkctirf 
his  case. 

Second  point.  If  an  action  would  lie  against  anyotber 
l»crsou,  yet  it  cannot  be  maintained  against  the  Governor  of 
Minorca,  acting  as  such,  within  the  Arraval  of  St  Phillip i* 
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The  Governor  of  Minorca,  at  least  within  the  district  of 
Si.  Phillip's^  is  absolute :  both  the  civil  and  criminal  juris- 
diction vest  in  him  as  the  supreme  power,  and  as  such  he 
is  accountable  to  none  but  God.  But  supposing  he  were 
not  absolute :  in  this  case,  the  act  complained  of  was  done 
by  him  in  a  judicial  capacity  as  criminal  judge ;  for  which 
no  man  is  answerable.  1  Salk.  396,  Groenvelt  v.  Burwell : 
2  Mod.  218.  Show.  Pari.  Cases,  24,  Dutton  v.  Hatoell,  are 
in  point  to  this  position ;  but  more  particularly  the  last  case, 
where  in  trespass,  assault,  and  false  imprisonment,  the  de- 
fendant justified  as  Governor  of  Barbadoes,  under  an  order 
of  the  council  of  state  in  Barbadoes^  made  by  himself  and 
the  council,  against  the  plaintiff  (who  was  the  deputy- 
governor),  for  mal-administration  in  his  office ;  and  the 
*House  of  Lords  determined,  that  the  action  would  not  lie 
here.  AU  the  grounds  and  reasons  urged  in  that  case,  and 
all  the  inconveniences  pointed  out  against  that  action,  hold 
strongly  in  the  present.  This  is  an  action  brought  against 
the  defendant  for  what  he  did  as  judge ;  all  the  records  and 
evidence,  which  relate  to  the  transaction,  are  in  Minorca, 
and  cannot  be  brought  hero ;  the  laws  there  are  different 
from  what  they  are  in  this  country ;  and  as  it  is  said  in  the 
oonclusion  of  that  argument,  government  must  be  very 
weak  indeed,  and  the  persons  entrusted  with  it  very  uneasy, 
if  they  are  subject  to  be  charged  with  actions  here,  for  what 
they  do  in  that  character  in  those  countries.  Therefore, 
unless  that  case  can  be  materially  distinguished  from  the 
present,  it  will  be  an  authority,  and  the  highest  authority 
that  can  be  adduced,  to  show  that  this  action  cannot  be 
maintained ;  and  that  the  plaintiff  in  error  is  entitled  to  the 
judgment  of  the  court. 

Mr.  Peckham,  for  the  defendant  in  error.  Ist.  The 
objection  to  the  jurisdiction  is  now  too  late  ;  for  wherever 
a  party  has  once  submitted  to  the  jurisdiction  of  the  court, 
he  is  for  ever  after  precluded  from  making  any  objection 
to  it.  Year  book  22  H.  6,  fol.  7  ;  Co.  Litt.  127,  b  ;  T. 
Raym.  34;  1  Mod.  81  ;  2  Mod.  273  ;  2  Lord  Raym.  884; 
2  Vem.  483. 

Secondly,   An   action   of  trespass   can  be  brought   in 
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England  for  an  injury  done  abroad.  It  is  a  tranaitoiy  action, 
and  may  be  brought  anywhere.  Go.  Litt.  282 ;  12  Co. 
114  ;  Go.  Litt.  261,  b.,  where  Lord  Coke  says,  that  an  obli- 
gation made  beyond  seas,  at  Bourdeaux  in  France^  may  be 
sued  here  in  England^  in  what  place  the  plaintiff  will. 
Captain  Parker  brought  an  action  of  trespass  and  false 
imprisonment  against  Lord  Clive,  for  injuries  received  in 
India^  and  it  was  never  doubted  but  that  the  action  did  lie. 
And  at  this  time  there  is  an  action  depending  between 
Gregory  Cojimaul,  an  Armenian  merchant,  and  Governor 
Verelst,  in  which  the  cause  of  action  arose  in  Bengal.  A 
bill  was  filed  by  the  Governor  in  the  Exchequer  for  an  in- 
junction, which  was  granted ;  but  on  appeal  to  the  House 
of  Lords,  the  injunction  was  dissolved;  therefore,  the 
Supreme  Court  of  Judicature,  by  dissolving  the  injunc- 
tion, acknowledged  that  an  action  of  trespass  could  be 
maintained  in  England^  though  the  cause  of  action  arose 
in  India. 

Thirdly,  There  is  no  disability  in  the  plaintiff  which 
^incapacitates  him  from  bringing  this  action.  Every  per- 
son bom  within  the  ligeance  of  the  King,  though  without 
the  realm,  is  a  natural-bom  subject,  and,  as  such,  is  enti- 
tled to  sue  in  the  King's  courts.  Co.  Litt.  129.  The 
plaintiff,  though  bom  in  a  conquered  country,  is  a  subject, 
and  within  the  ligeance  of  the  King.  2  Burr.  858. 

In  1  Salk.  404,  upon  a  bill  to  foreclose  a  mortgage  in 
the  island  of  Sarke^  the  defendants  pleaded  to  the  jurisdic- 
tion, viz,y  that  the  island  was  governed  by  the  laws  of  Nor- 
mandy^  and  that  the  party  ought  to  sue  in  the  courts  of  th< 
island,  and  appeal.     But  Lord  Keeper  Wright  ovemil< 
the  plea ;  "  otherwise  there  might  be  a  failure  of  justice,  i 
the  Chancery  could  not  hold  plea  in  such  case,  the  part 
being  here.''^     In  this  case  both  the  parties  are  upon  th^ 
spot.     In  case  of  Ramkissenseat  v.  Barker^  upon  a  bill  filed 
against  the  representatives  of  the  Governor  of  Patna^  (or 
money  due  to  him  as  his  Banyan ;  the  defendant  pleaded, 
that  the  plaintiff  was  an  alien  born,  and  an  alien  infid^ 
and  therefore  could  have  no  suit  here.     But  Lord  Hard- 
tcicke  said   ^'  as  the  plaintiffs  was  a  mere  personal  demand, 


M08TYN    9.   FABBIOAB.  847 — 348* 

it  was  extremely  clear  that  he  might  bring  a  bill  in  this 
court.'"  And  he  overruled  the  defendant'^s  plea  without 
hearing  one  counsel  on  either  side. 

The  case  of  the  Countess  of  Derby j  Keilwey,  202,  does 
not  affect  the  present  question ;  for  that  was  a  claim  of 
dower ;  which  is  a  local  action,  and  cannot,  as  a  transitory 
action,  be  tried  anywhere.      The  other  cases  from  Latch 
and  Lutwyche  were  either  local  actions,  or  questions  upon 
demurrer ;  therefore,  not  applicable  to  the  case  before  the 
court ;  for  a  party  may  avail  himself  of  many  things  upon 
a  demurrer,  which  he  cannot  by  a  writ  of  error.     The  true 
distinction  is  between  transitory  and  local  actions;    the 
former  of  which  may  be  tried  anywhere ;  the  latter  cannot, 
and  this  is  a  transitory  action.   But  there  is  one  case  which 
more  particularly  points  out  the  distinction,  which  is  the 
case  of  Mr.  Skinner,  referred  to  the  twelve  Judges  from  the 
council  board.     In  the  year  1657,  when  trade  was  open  to 
the  East  Indies^  he  possessed  himself  of  a  house  and  ware- 
house, which  he  filled  with  goods  at  Jamhy^  and  ho  pur- 
chased of  the  King  at  Great  Jamhy  the  islands  of  Baretlia. 
The  agents  of  the  East  India  Company  assaulted  his  person, 
seized  his  warehouse,  carried  away  his  goods,  and  took  and 
^possessed  themselves  of  the  islands  of  Baretha.    Upon  this 
case  it  was  propounded  to  the  Judges,  by  an  order  from  the 
King  in  council,  dated  the  12th  April,  1665,  "  Whether 
Mr.  Skinner  could  have  a  full  relief  in  any  ordinary  court 
of  law  V*   Their  opinion  was,  "  That  his  Majesty's  ordinary 
courts  of  Justice  at  Westminster  can  give  relief  for  taking 
away  and  spoiling  his  ship,  goods  and  papers,  and  assault- 
ing  and  wounding  his  person,  notwithstanding  the  same 
was  done  beyond  the  seas.     But  that  as  to  the  detaining 
and  possessing  of  the  house  and  islands  in  the  case  men- 
tioned, he  is  not  relievable  in  any  ordinary  court  of  justice.'*^ 
It  is  manifest  from  this  case  that  the  twelve  judges  held, 
that  an  action  might  bo  maintained  here  for  spoiling  his 
goods,  and  seizing  his  person,  because  an  action  of  trespass 
is  a  transitory  action ;  but  an  action  could  not  be  main- 
tained for  possessing  the  house  and  land,  because  it  is  a 
local  action. 
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Fourth  point.  It  is  contended  that  (General  Moetyn 
governs  as  all  absolute  sovereigns  do^  and  that  stet  pro  ra- 
tione  voluntas  is  the  only  rule  of  his  conduct.  From  whom 
does  the  governor  derive  this  despotism !  Not  from  the 
King,  for  the  King  has  no  such  power,  and  therefore  can- 
not delegate  it  to  another.  Many  cases  have  been  cited,  and 
much  argument  has  been  adduced,  to  prove  that  a  man  is 
not  responsible  in  an  action  for  what  he  has  done  as  a  judge; 
and  the  case  of  Button  v.  Howell  has  been  much  dwelt  upon ; 
but  that  case  has  not  the  least  resemblance  to  the  present. 
The  ground  of  that  decision  was,  that  Sir  John  Dutton  was 
acting  with  his  council  in  a  judicial  capacity,  in  a  matter  of 
public  accusation,  and  agreeable  to  the  laws  of  Barbadoei, 
and  only  let  the  law  take  its  course  against  a  criminal.  But 
Governor  Mostyn  neither  sat  as  a  military  or  as  civil  judge ; 
he  heard  no  accusation,  he  entered  into  no  proof ;  he  did 
not  even  see  the  prisoner  ;  but  in  direct  opposition  to  all 
laws,  and  in  violation  of  the  first  principles  of  justioe,  fol- 
lowed no  rule  but  his  own  arbitrary  will,  and  went  out  of 
his  way  to  prosecute  the  innocent.  If  that  be  soi  he  is 
responsible  for  the  injury  he  has  done :  and  so  was  the 
opinion  of  the  court  of  G.  B.,  as  delivered  by  Lord  Chief 
Justice  De  Grej/y  on  the  motion  for  a  new  triaL  If  the 
Governor  had  secured  him,  said  his  Lordship^  nay,  if  he 
had  barely  committed  him,  that  he  might  have  been 
^amenable  to  justice :  and  if  he  had  immediately  ordered  a 
prosecution  upon  any  part  of  his  conduct,  it  would  have 
been  another  question ;  but  the  governor  knew  he  could  no 
more  imprison  him  for  a  twelvemonth  (and  the  banishment 
for  a  year  is  a  continuation  of  the  original  imprisonment), 
than  that  he  could  inflict  the  torture.  Lord  Bellamonfs  castj 
2  Salk.  625,  Pas.  12  W.  3,  is  a  case  in  point  to  show  that  a 
governor  abroad  is  responsible  here :  and  the  stat.  12  W.  3, 
passed  the  same  year,  for  making  governors  abroad  amen- 
able here  in  criminal  cases,  affords  a  strong  inference  that 
they  were  already  answerable  for  civil  injuries,  or  the  legis- 
lature would  at  the  same  time  have  provided  against  that 
mischief.  But  there  is  a  late  decision  not  distinguishable 
from  the  case  in  question.     Comyn  v.  SabiJie^  Governor  of 
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Gibraltary  Mioh.  11  Qeo.  2.  The  declaration  stated,  that 
the  plainti£P  was  a  master  carpenter  of  the  office  of  ordnance 
at  Gibraltar;  that  governor  Sabine  tried  him  by  a  court 
martial,  to  which  he  was  not  subject ;  that  he  underwent  a 
sentence  of  500  lashes ;  and  that  he  was  compelled  to  depart 
from  Gibraltar,  which  he  laid  to  his  damage  of  10,000/. 
The  defendant  pleaded  not  guilty,  and  justified  under  the 
sentence  of  the  court-martial.  There  was  a  verdict  for  the 
plaintiff,  with  700Z.  damages.  A  writ  of  error  was  brought, 
but  the  judgment  affirmed. 

With  respect  to  the  Arraval  of  St.  Phillip^s  being  a  pe- 
culiar district,  under  the  immediate  authority  of  the  governor 
alone,  the  opinion  of  Lord  Chief  Justice  De  Gret/j  upon 
the  motion  for  a  new  trial,  is  a  complete  answer :  ''  One  of 
the  witnesses  in  the  cause,**'  said  his  Lordship,  "  represented 
to  the  jury,  that  in  some  particular  cases,  especially  in 
criminal  matters,  the  governor  resident  upon  the  island  does 
exercise  a  legislative  power.  It  was  gross  ignorance  in 
that  person  to  imagine  such  a  thing;  I  may  say  it  was 
impossible,  that  a  man  who  lived  upon  the  island  in  the 
station  he  had  done,  should  not  know  better,  than  to  think 
that  the  governor  had  a  civil  and  criminal  power  in  him. 
The  governor  is  the  King's  servant ;  his  commission  is  from 
him,  and  he  is  to  execute  the  power  he  is  invested  with 
under  that  commission ;  which  is,  to  execute  the  laws  of 
MinarcOf  under  such  regulations  as  the  King  shall  make  in 
council.  It  was  a  vain  imagination  in  the  witnesses  to  say, 
that  there  were  five  terminos  in  the  island  of  Minorca :  I 
*haye  at  various  times  seen  a  multitude  of  authentic  docu- 
ments and  papers  relative  to  that  island;  and  I  do  not  be- 
lieve that,  in  any  one  of  them,  the  idea  of  the  Arraval  of 
5/.  PhiTlijfs  being  a  distinct  jurisdiction  was  ever  started. 
Mohan  is  one  of  the  four  terminos,  and  St.  Phillip's^  and  all 
the  district  about  it,  is  comprehended  within  that  termino; 
but  to  suppose  that  there  is  a  distinct  jurisdiction,  separate 
from  the  government  of  the  island,  is  ridiculous  and  absurd." 
Therefore,  as  the  defendant  by  pleading  in  chief,  and  sub- 
mitting his  cause  to  the  decision  of  an  English  jury,  is  too 
late  in  his  objection  to  the  jurisdiction  of  the  court ;  as  no 
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disability  incapacitates  the  plaintiff  from  seeking  redress 
here ;  and  as  the  action  which  is  a  transitory  one  is  clearly 
maintainable  in  this  country,  though  the  cause  of  action 
arose  abroad,  the  judgment  ought  to  be  affirmed.  Should 
it  be  reversed,  I  fear  the  public,  with  too  much  truth,  will 
apply  the  lines  of  the  Roman  satirist,  on  the  drunken 
Marius,  to  the  present  occasion;  and  they  will  say  of 
Oovemor  Mostyn,  as  was  formerly  said  of  him, 

Hie  est  damnatus  inani  judido  ; 
and  to  the  MinorquinSy  if  Mr.  Fabrigas  should  be  deprived 
of  that  satisfaction  in  damages,  which  the  jury  gave  him, 

At  tu  victrix  provincia  ploras. 
Lord  Mansfield. — Let  it  stand  for  another  argument.    It 
has  been  extremely  well  argued  on  both  sides. 


On  Friday,  27th  January,  1775,  it  was  very  ably  argued 
by  Mr.  Serjeant  Glynn  for  the  plaintiff,  and  by  Mr.  Serjeant 
Walker  for  the  defendant. 

Lord  Mansfield,  —  This  is  an  action  brought  by  the 
plaintiff  against  the  defendant,  for  an  assault  and  false 
imprisonment ;  and  part  of  the  complaint  made  being  for 
banishing  him  from  the  island  of  Minorca  to  Carthagena  in 
Spain^  it  was  necessary  for  the  plaintiff,  in  his  declaration, 
to  take  notice  of  the  real  place  whore  the  cause  of  action 
arose :  therefore,  he  has  stated  it  to  be  in  Minorca ;  with  a 
videlicet^  at  London^  in  the  parish  of  St.  Mary-le-Bow,  in  the 
ward  of  CJieap,  Had  it  not  been  for  that  particular  requi- 
site, he  might  have  stated  it  to  have  been  in  the  county 
of  Middlesex.  To  this  declaration  the  defendant  put  in 
two  pleas.  First,  "not  guilty;''  secondly,  that  he  was 
Governor  of  Minorca,  by  letters  patent  from  the  Crown ; 
*that  the  plaintiff  was  raising  a  sedition  and  mutiny ;  and 
that  in  consequence  of  such  sedition  and  mutiny,  he  did 
imprison  him,  and  send  him  out  of  the  island ;  which,  as 
governor,  being  invested  with  all  the  privileges,  rights,  &c., 
of  governor,  he  alleges  he  had  a  right  to  do.  To  this  plea 
the  plaintiff  does  not  demur,  nor  does  he  deny  that  it  would 
be  a  justification  in  case  it  were  true :  but  he  denies  the 
truth  of  the  fact :  and  puts  in  issue  whether  the  fact  of  the 
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plea  is  true.  The  plea  avers  that  the  assault  for  which 
the  action  was  brought  arose  in  the  island  of  Minorca^  out 
of  the  realm  of  England,  and  nowhere  else.  To  this  the 
plaintiff  has  made  no  new  assignment,  and  therefore  by  his 
replication  he  admits  the  locality  of  the  cause  of  action. 

Thus  it  stood  on  the  pleadings.  At  the  trial  the  plaintiff 
went  into  the  evidence  of  his  case,  and  the  defendant  into 
evidence  of  his ;  but  on  behalf  of  the  defendant,  evidence 
different  from  the  facts  alleged  in  his  plea  of  justification 
was  given,  to  show  that  the  Arraval  of  St.  Phillip's, 
where  the  injury  complained  of  was  done,  was  not  within 
either  of  the  four  precincts,  but  is  a  district  of  itself,  more 
immediately  under  the  power  of  the  governor;  and  that  no 
judge  of  the  island  can  exercise  jurisdiction  there,  without 
a  special  appointment  from  him.  Upon  the  facts  of  the 
case,  the  judge  left  it  to  the  jury,  who  found  a  verdict  for 
the  plaintiff,  with  3000/.  damages.  The  defendant  has 
tendered  a  bill  of  exceptions,  upon  which  bill  of  exceptions 
the  cause  comes  before  us :  and  the  great  difficulty  I  have 
had  upon  both  the  arguments,  has  been  to  be  able  clearly  to 
comprehend  what  the  question  is,  which  is  meant  seriously 
to  be  brought  before  the  court. 

If  I  understand  the  counsel  for  Governor  Mostyn  right, 
what  they  say  is  this  :  The  plea  of  not  guilty  is  totally  im- 
material ;  and  so  is  the  plea  of  justification :  because  upon 
the  plaintiff's  own  showing  it  appears,  1st,  that  the  cause 
of  action  arose  in  Minorca,  out  of  the  realm ;  2ndly,  that 
the  defendant  was  Governor  of  Minorca,  and  by  virtue  of 
such  his  authority  imprisoned  the  plaintiff.  From  thence  it 
is  argued,  that  the  judge  who  tried  the  cause  ought  to  have 
refused  any  evidence  whatsoever,  and  have  directed  the 
jury  to  find  for  the  defendant:  and  three  reasons  have  been 
assigned.  One,  insisted  upon  in  the  former  argument,  was, 
that  the  plaintiff,  being  a  Minorquin^  is  incapacitated  from 
^bringing  an  action  in  the  King'*s  courts  in  England,  To 
dispose  of  that  objection  at  once,  I  shall  only  say,  it  is 
wisely  abandoned  to-day ;  for  it  is  impossible  there  ever 
could  exist  a  doubt,  but  that  a  subject  bom  in  Minorca  has 
as  good  a  right  to  appeal  to  the  King's  courts  of  justice  as 
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one  who  is  bom  within  the  sound  of  Bow  bell :  and  the 
objection  made  in  this  case,  of  its  not  being  stated  on  the 
record  that  the  plaintiff  was  bom  since  the  treaty  of  Utrecht^ 
makes  no  difference.  The  two  other  grounds  are,  1st,  That 
the  defendant  being  Governor  of  Minorca  is  answerable 
for  no  injury  whatsoever  done  by  him  in  that  capacity : 
2ndly,  That  the  injury  being  done  at  Minorca^  out  of  the 
realm,  is  not  cognizable  by  the  King^s  courts  in  England.^^ 
As  to  the  first,  nothing  is  so  clear  as  that  to  an  action  of  this 
kind,  the  defendant,  if  he  has  any  justification,  must  plead 
it ;  and  there  is  nothing  more  clear,  than  that  if  the  court 
has  not  a  general  jurisdiction  of  the  subject-matter,  he  must 
plead  to  the  jurisdiction,  and  cannot  take  advantage  of  it 
upon  the  general  issue.  Therefore,  by  the  law  of  Enfflandy 
if  an  action  be  brought  against  a  judge  of  record  for  an  act 
done  by  him  in  his  judicial  capacity,  he  may  plead  that  he 
did  it  as  judge  of  record,  and  that  will  be  a  complete  justi* 
fication.  So  in  this  case,  if  the  injury  complained  of  had 
been  done  by  the  defendant  as  a  judge,  though  it  arose  in 
a  foreign  country,  where  the  technical  distinction  of  a  court 
of  record  does  not  exist,  yet  sitting  as  a  judge  in  a  court  of 
justice,  subject  to  a  superior  review,  he  would  be  within 
the  reason  of  the  rule  which  the  law  of  Enffland  says  shall 
+  Sc€Saik.306;  be  a  justification;  but  then  it  must  be  pleaded  f.     Here 

Vaugh.  138;  ,  .111  ••  .., 

12  c.  24 ;  no  such  matter  is  pleaded,  nor  is  it  even  m  evidence  that 
6  T;  R.^Sg-  ^^  ®*^  ^  j^dg®  ^f  ^  court  of  justice.  Therefore  I  lay  out 
8  M.  &  s.  411.  of  t,he  case  everythinff  relative  to  the  Arraval  of  St.  PhilUps. 

Sec  too  1  T.  R.  J  e  r 

513, 514, 535,        The  first  point,  then,  upon  this  ground  is,  the  sacredness 
4  Taunt.  67 ;      ^^  ^^  defendant's  person  as  governor.    If  it  were  true  that 
1  B  ^^  ^lei   *^®  '^^  makes  him  that  sacred  character,  he  must  plead 
4  B.  &  c.  292.  it,  and  set  forth  his  commission  as  special  matter  of  justifi- 
cation ;  because  prima  facie  the  court  has  jurisdiction.   But 
I  will  not  rest  the  answer  upon  that  only.     It  has  been 
insisted  by  way  of  distinction,  that  supposing  an  action  will 
lie  for  an  injury  of  this  kind  committed  by  one  individual 
against  another,  in  a  country  beyond  the  seas,  but  within 
*the  dominion  of  the  crown  oi  England^  yet  it  shall  not 
emphatically  lie  against  the  governor.    In  answer  to  which 
I  say,  that  for  many  reasons,  if  it  did  not  lie  against  any 
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other  man,   it  shall  most  emphatically  lie  against  the 
governor. 

In  every  plea  to  the  jurisdiction,  you  must  state  another 
jurisdiction;  therefore,  if  an  action  is  brought  here  for 
a  matter  arising  in  JVaks^  to  bar  the  remedy  sought  in 
this  court,  you  must  show  the  jurisdiction  of  the  court  of 
Wales ;  and  in  every  case  to  repel  the  jurisdiction  of  the 
King's  court,  you  must  show  a  more  proper  and  more  suffi- 
cient jurisdiction :  for  if  there  is  no  other  mode  of  trial,  that 
alone  will  give  the  king^s  courts  a  jurisdiction.  Now,  in 
this  case  no  other  jurisdiction  is  shown,  even  so  much  as  in 
argument.  And  if  the  king's  courts  of  justice  cannot  hold 
plea  in  such  case,  no  other  court  can  do  it.  For  it  is  truly 
said  that  a  governor  is  in  the  nature  of  a  viceroy ;  and 
therefore  locally,  during  his  government,  no  civil  or  criminal 
action  will  lie  against  him:  the  reason  is  because  upon 
process  he  would  be  subject  to  imprisonment.  But  here 
the  injury  is  said  to  have  happened  in  the  Arraval  of  St, 
Phillip's^  where,  without  his  leave,  no  jurisdiction  can  exist. 
If  that  be  so,  there  can  be  no  remedy  whatsoever,  if  it  is 
not  in  the  king's  courts :  because  when  he  is  out  of  the 
government,  and  is  returned  with  his  property  into  this 
country,  there  are  not  even  his  effects  left  in  the  island  to 
be  attached. 

Another  very  strong  reason,  which  was  alluded  to  by 
Mr.  Serjeant  Glynn^  would  alone  be  decisive;  and  it  is  this:  * 
that  though  the  charge  brought  against  him  is  for  a  civil 
injury,  yet  it  is  likewise  of  a  criminal  nature ;  because  it  is 
in  abuse  of  the  authority  delegated  to  him  by  the  king^s 
letters  patent,  under  the  great  seal.  Now,  if  everything 
committed  within  a  dominion  is  triable  by  the  courts  within 
that  dominion,  yet  the  effect  or  extent  of  the  king's  letters 
patent,  which  gave  the  authority,  can  only  be  tried  in  the 
king'^s  courts;  for  no  question  concerning  the  seignory 
can  be  tried  within  the  seignory  itself.  Therefore,  where 
a  question  respecting  the  seignory  arises  in  the  proprietary 
governments,  or  between  two  provinces  of  America^  or  in 
the  Isle  of  Man,  it  is  cognizable  by  the  king's  courts  in 
England  onXy.     In  the  case  of  the  Isle  of  Man,  it  was  so 
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^decided  in  the  time  of  Queen  Elizabeth,  by  the  chief 
justice  and  many  of  the  judges.  So  that  emphaticaUy  the 
governor  must  be  tried  in  England,  to  see  whether  he  has 
exercised  the  authority  delegated  to  him  by  the  letters 
patent,  legally  and  properly ;  or  whether  he  has  abased  it, 
in  violation  of  the  laws  of  Ejiffland,  and  the  tmst  so  reposed 

in  him. 

It  does  not  follow  from  hence,  that  let  the  cause  of  action 
arise  where  it  may,  a  man  is  not  entitled  to  make  use  of 
every  justification  his  case  will  admit  of,  which  ought  to  be 
a  defence  to  him.  If  he  has  acted  right  according  to  the 
authority  with  which  he  is  invested,  he  must  lay  it  before 
the  court  by  way  of  plea,  and  the  court  wiU  exercise  their 
judgment  whether  it  is  a  sufficient  justification  or  not.  In 
this  case,  if  the  justification  had  been  proved,  the  court 
might  have  considered  it  as  a  sufficient  answer :  and,  if  the 
nature  of  the  case  would  have  allowed  of  it,  might  have 
adjudged,  that  the  raising  a  mutiny  was  a  good  ground  for 
such  a  summary  proceeding.  I  can  conceive  cases  in  time 
of  war  in  which  a  governor  would  be  justified,  though  he 
acted  very  arbitrarily,  in  which  he  could  not  be  justified  in 
time  of  peace.  Suppose,  during  a  siege  or  upon  an  inva- 
sion of  Minorca,  the  governor  should  judge  it  proper  to 
send  a  hundred  of  the  inhabitants  out  of  the  island,  from 
motives  of  real  and  general  expediency  ;  or  suppose,  upon 
a  general  suspicion,  he  should  take  people  up  as  spies ;  upon 
proper  circumstances  laid  before  the  court,  it  would  be  very 
fit  to  see  whether  he  had  acted  as  the  governor  of  a  garri- 
son ought,  according  to  the  circumstances  of  the  case.  But 
it  is  objected,  supposing  the  defendant  to  have  acted  as  the 
Spanish  governor  was  empowered  to  do  before,  how  is  it  to 
be  known  here  that  by  the  laws  and  constitution  of  Spain 
he  was  authorised  so  to  act  I  The  way  of  knowing  foreign 
laws  is,  by  admitting  them  to  be  proved  as  facts,  and  the 
court  must  assist  the  jury  in  ascertaining  what  the  law  is. 
For  instance,  if  there  is  a  French  settlement,  the  construc- 
tion of  which  depends  upon  the  custom  of  Paris,  witnesses 
must  be  received  to  explain  what  the  custom  is ;  as  evidence 
is  received  of  customs  in  respect  of  trade.     There  is  a  case 
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of  the  kind  I  have  juBt  Btaied.  So  in  tho  supreme  resort 
before  the  king  in  council,  tho  privy  council  determines 
all  eases  that  arise  in  the  plantations,  in  Gibraltar^  or 
Minorca^  in  Jersey^  or  Guernsey ;  and  they  inform  them- 
♦selves,  by  having  the  law  stated  to  them. — As  to  sugges- 
tions with  regard  to  the  difficulty  of  bringing  witnesses,  the 
court  must  take  care  that  the  defendant  is  not  surprised, 
and  that  he  has  a  fair  opportunity  of  bringing  his  evidence, 
if  it  is  a  case  proper  in  other  respects  for  the  jurisdiction 
of  the  court.  There  may  be  some  cases  arising  abroad, 
which  mav  not  be  fit  to  be  tried  here  ;  but  that  cannot  be 
the  case  of  a  governor,  injuring  a  man  contrary  to  the  duty 
of  his  office,  and  in  violation  of  the  trust  reposed  in  him  by 
the  king^s  commission. 

If  he  wants  the  testimony  of  witnesses  whom  he  cannot 
compel  to  attend,  the  court  may  do  what  this  court  did  in 
the  case  of  a  criminal  prosecution  of  a  woman  who  had 
received  a  pension  as  an  officer's  widow  :  and  it  was  charged 
in  the  indictment,  that  she  never  was  married  to  him.  She  ptl  w.4,c.'22, 
alleged  a  marriage  in  Scotland^  but  that  she  could  not  compel  ^^'J^^  ^™" 

her  witnesses  to  come  up,  to  give  evidence.     The  court  order  the  ex- 
amination of 
obliged  the  prosecutor  to  consent  that  the  witnesses  might  witnetMs  to  be 

be  examined  before  any  of  the  judges   of  the  court  of  ^heAerihey"* 
session,  or  any  of  the  barons  of  the  court  of  exchequer  in  "^f*^®  ^°  *  ^^' 

'  *>  ^  ^  *■  reign  country,  a 

Scotland^  and  that  the  depositions  so  taken  should  be  read  colony,  or  ia 
at  the  trial.    And  they  declared,  that  they  would  have  put  under  drcum- 
off  the  trial  of  the  indictment  from  time  to  time,  for  ever,  *V^°Jf*  !I^*^** 

'  '    diaable  them 

unless  the  prosecutor  had  so  consented.     The  witnesses  f"^®™  attending 

_^  111  .1  Ai  *o  give  evidence. 

were  so  examined  before  the  lord  president  of  the  court  SteDoey.Pai- 
It  is  a  matter  of  course  in  aid  of  a  trial  at  law,  to  apply  '^«;f»*»*»3  Dowi. 

.    .  5]7;Bndgetr, 

to  a  court  of  equity  for  a  commission  and  injunction  in  tho  Fisher,  i  Bia^. 

.  N  C  512  • 

meantime  :   and  where  a  real  ground  is  laid,  the  court  wiU  PriwevJamo, 

take  care  that  justice  is  done  to  the  defendant  as  well  as  to  »^^!j'*  ^j  ^ 

the  phintifff.    Therefore,  in  every  light  in  which  I  see  the  Rowe,  i  Bing. 

sabject,  I  am  of  opinion  that  the  action  holds  emphatically  Ducketi  ▼.' 

against  the  governor,  if  it  did  not  hold  in  the  case  of  any  nr?J^  502 ; 

other  person.     If  so,  he  is  accountable  in  this  court  or  he  is  ^ainwright  r. 

accountable  nowhere,  for  the  king  in  council  has  no  juris-  653. 

o  o 
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diction.  Complaints  made  to  the  king  in  coonoil  tend  to 
remove  the  governor,  or  to  take  from  him  any  commission, 
which  he  holdef  during  the  pleasm^e  of  the  crown.  But  if 
he  is  in  England^  and  holds  nothing  at  the  pleasure  of  the 
crown,  they  have  no  jurisdiction  to  make  reparation,  by 
giving  damages,  or  to  punish  him  in  any  shape  for  the 
injury  committed.  Therefore  to  lay  down  in  an  English 
*  court  of  justice  such  a  monstrous  proposition,  as  that  a 
governor  acting  by  virtue  of  letters  patent  under  the  great 
seal  is  accountable  only  to  God  and  his  own  conscience; 
that  he  is  absolutely  despotic,  and  can  spoil,  plunder,  and 
affect  his  majesty^s  subjects,  both  in  their  liberty  and 
property,  with  impunity,  is  a  doctrine  that  cannot  be  main- 
tained. 

In  Lord  Bellamanfs  case,  2  Salk.  625,  cited   by  Mr. 
Peckham,  a  motion  was  made  for  a  trial  at  bar,  and  granted 
because  the  attorney-general  was  to  defend  it  on  the  part 
of  the  king;    which  shows  plainly  that  such  an  action 
existed.      And  in    Way  v.    Yallt/,  6    Mod.  195,  Justice 
PoiveU  says,  that  an  action  of  false  imprisonment  has  been 
brought  here  against  a  governor  of  Jamaica ,  for  an  impri- 
sonment there,  and  the  laws  of  the  country  were  given  in 
evidence.      The  governor  of  Jamaica  in  that  case  never 
thought  that  he  was  not  amenable.      He  defended  himself, 
and  possibly  showed,  by  the  laws  of  the  country,  an  act  of 
the  assembly  which  justified  that  imprisonment,  and  the 
court  received  it  as  they  ought  to  do.      For  whatever  is  a 
justification  in  the  place  where  the  thing  is  done,  ought  to 
be  a  justification  where  the  case  is  tried. — I  remember, 
early  in  my  time,  being  counsel  in  an  action  brought  by  a 
carpenter  in  the  train  of  artillery,  against  governor  Sabine, 
who  was  governor  of  Gibraltar^  and  who  had  barely  con- 
firmed  the  sentence   of  a  court-martial,   by   which   the 
plaintiff  had  been  tried,  and  sentenced  to  be  whipped.  The 
governor  was  very  ably  defended,  but  nobody  ever  thought 
that  the  action  would  not  lie  ;  and  it  being  proved  at  the 
trial,  that  the  tradesmen  who  follow  the  train  are  not 
liable  to  martial  law,  the  court  were  of  that  opinion,  and 
the  jury  accordingly   found  the  defendant  guilty  of  the 
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trespafis,  as  having  had  a  share  in  the  sentence  ;  and  gave 
5007.  damages. 

The  next  objection  which  has  been  made  is  a  general 
objection,  with  regard  to  the  matter  arising  abroad; 
namely,  that  as  the  cause  of  action  arose  abroad,  it  cannot 
be  tried  here  in  England. 

There  is  a  formal  and  a  substantial  distinction  as  to  the 
locality  of  trials.  I  state  them  as  different  things  :  the 
substantial  distinction  is,  where  the  proceeding  is  in  rem^ 
and  where  the  effect  of  the  judgment  cannot  be  had,  if  it  is 
laid  in  a  wrong  place.  That  is  the  case  of  aU  ejectments 
*  where  possession  is  to  be  delivered  by  the  sheriff  of  the 
county ;  and  as  trials  in  England  are  in  particular  counties, 
the  officers  are  county  officers ;  therefore  the  judgment 
could  not  have  effect,  if  the  action  was  not  laid  in  the  pro- 
per county. 

With  regard  to  matters  that  arise  out  of  the  realm,  t  But  it  germs 
there  is  a  substantial  distinction  of  locality  too ;  for  there  wbethcr'the 
are  some  cases  that  arise  out  of  the  realm  which  ouscht  ^®"^*  contra 

°        pacem  be  now 

not  to  be  tried  any  where  but  in  the  country  where  they  necessary  io  a 

arise ;  as  in  the  case  alluded  to  by  Serjeant  Walker :  if  trespass,  for  the 

two  persons  fight  in  France^  and  both  happening  casually  ig^ab^ilh^^lnd 

to  be  here,  one  should  brinff  an  action  of  assault  against  '*»o"gh  in  Day 

the   other,  it  might  be  a  doubt  whether  such  an  action  l.  Raym.  985, 

could  be  maintained   here;    because,  though  it  is  not  a  that  it  was  not 

criminal  prosecution,  it  must  be  laid  to  be  against  the  ^^^1^^%^^  ^u 

peace  of  the  kingf;  but  the  breach  of  the  peace  is  merely  w^/armw,that 

,  ,  _      _  ,  -  ,  ,         ''     may  now  be 

local,  though  the  trespass  agamst  the  person  is  transitory,  omitted,  yet 
Therefore,  without  giving  any  opinion,  it  might  perhaps  be  Slt^c^iTbJhaa 
triable  only  where  both  parties  at  the  time  were  subjects,  '^i***"**  *?"  * 

''  *  ^  "  ^  different  footing 

So  if  an  action  were  brought  relative  to  an  estate  in  a  especially  since, 
foreign  country,  where  the  question  was  a  matter  of  title  has  substituted' 
only  and  not  of  damages,  there  might  be  a  solid  distinction  ^^tr^g^^J^^^^^ 

of  locality.  ***«  '^cital  of  the 

writ  whicli 

But  there  is  likewise  a  formal  distinction,  which  arises  fonncriyrender. 

•  .1  J        ^j.»i^j.»i*T-»f_ii_*        i»  ^  ^^  omission 

from  the  mode  of  trial :  for  trials  m  England  being  by  jury,  of oontrapacem 
and  the  kinedom   beine:  divided  into  counties,  and  each  at  the  end  of  the 

°  °  ^  ....      declaration  im- 

county  considered  as  a  separate  district  or  principality,  it  material.    See 
is  absolutely  necessary  that  there  should  be  some  county  picader,3M.  8. 

G  G  2 
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where  the  action  is  brought  in  particular,  that  there  may  be 
a  process  to  the  sheriff  of  that  county,  to  bring  a  jury  from 
thence  to  try  it.  This  matter  of  form  goes  to  all  cases  that 
arise  abroad:  but  the  law  makes  a  distinction  between 
transitory  actions  and  local  actions.  If  the  matter  which  is 
the  cause  of  a  transitory  action  arises  within  the  realm,  it 
may  be  laid  in  any  county — the  place  is  not  material ;  and  if 
an  imprisonment  in  Middlesex  it  may  be  laid  in  Surrey,  and 
though  proved  to  be  done  in  Middlesex,  the  place  not  being 
material,  it  does  not  at  all  prevent  the  plaintiff  recovering 
damages :  the  place  of  transitory  actions  is  never  material, 
except  where  by  particular  acts  of  parliament  it  is  made  so; 
as  in  the  case  of  churchwardens  and  constables,  and  other 
cases  which  require  the  action  to  be  brought  in  the  county. 
The  parties,  upon  sufficient  ground,  have  an  opportunity  of 
applying  to  the  court  in  time  to  change  the  venue  ;  but  if 
*they  go  to  trial  without  it,  that  is  no  objection.  So  all  ac- 
tions of  a  transitory  nature  that  arise  abroad  may  be  laid  as 
happening  in  an  English  county.  But  there  are  occasions 
which  make  it  absolutely  necessary  to  state  in  the  declara- 
tion, that  the  cause  of  action  really  happened  abroad ;  as 
in  the  case  of  specialties,  where  the  date  must  be  set  forth. 
If  the  declaration  states  a  specialty  to  have  been  made  at 
Westminster  in  Middlesex^  and,  upon  producing  the  deed,  it 
bears  date  at  Bengal^  the  action  is  gone  ;  because  it  is  such 
a  variance  between  the  deed  and  the  declaration  as  makes 
it  appear  to  be  a  different  instrument.  There  is  some  con- 
fusion in  the  books  upon  the  stat.  6  Ric.  2.  But  I  do  not 
put  the  objection  upon  that  statute.  I  rest  it  singly  upon 
this  ground.  If  the  true  date  or  description  of  the  bond  i 
not  stated,  it  is  at  variance.  But  the  law  has  in  that 
invented  a  fiction  ;  and  has  said,  the  party  shall  first  set  ou 
the  description  truly,  and  then  give  a  venue  only  for  form 
and  for  the  sake  of  trial,  by  a  videlicet^  in  the  county  o 
Middlesex^  or  any  other  county.  But  no  judge  ever  though 
that  when  the  declaration  said  in  Fort  St,  George,  viz.,  i 
Cheapside^  that  the  plaintiff  meant  it  was  in  Cheapside.  I  ^ 
is  a  fiction  of  form  ;  every  country  has  its  forms,  which  ar^ 
invented  for  the  furtherance  of  justice ;  and  it  is  a  certain 


MOSTYN    V,    FABRIGAS.  858 — 359' 

role,  that  a  fiction  of  law  shall  never  be  contradicted  so  as 
to  defeat  the  end  for  which  it  was  invented,  but  for  every 
other  purpose  it  may  be  contradicted.  Now  the  fiction 
invented  in  these  cases  is  barely  for  the  mode  of  trial ;  to 
every  other  purpose,  therefore,  it  shall  be  contradicted,  but 
not  for  the  purpose  of  saying  the  cause  shall  not  be  tried. 
So  in  the  case  that  was  long  agitated  and  finally  determined 
some  years  ago,  upon  a  fiction  of  the  teste  of  writs  taken 
out  in  the  vacation,  which  bear  date  as  of  the  last  day  of 
the  term,  it  was  held,  that  the  fiction  shall  not  be  contra- 
dicted so  as  to  invalidate  the  writ,  by  averring  that  it 
issued  on  a  day  in  the  vacation :  because  the  fiction  was 
invented  for  the  furtherance  of  justice  and  to  make  the  writ 
appear  right  in  form.  But  where  the  true  time  of  suing 
out  %  latitat  is  material,  as  on  a  plea  of  non  assumpsit  infra 
sex  armosy  there  it  may  be  shown  that  the  latitat  was  sued 
out  after  the  six  years,  notwithstanding  the  teste.  I  am 
sorry  to  observe,  that  some  sayings  have  been  alluded  to, 
inaccurately  taken  down,  and  improperly  printed,  where 
the  court  has  been  made  to  say,  that  as  men  they  have  one 
*  way  of  thinking,  and  as  judges  they  have  another,  which 
is  an  absurdity  ;  whereas  in  fact  they  only  meant  to  sup- 
port the  fiction.  I  will  mention  a  case  or  two  to  show  that 
that  is  the  meaning  of  it* 

In  6  Mod.  228,  the  case  of  Roberts  v.  Homage  is  thus 

stated  :  The  plaintiff  declared  that  the  defendant  became 

bound  to  him  at  Tort  St.  Davids  in  the  East  Indies  at 

LondaUj  in  such  a  bond  ;  upon  demurrer  the  objection  was, 

that  the  bond  appeared  to  have  been  sealed  and  delivered 

at  Fort  St.  Davids  in  the  East  Indies^  and  therefore  the 

date  made  it  local,  and,  by  consequence,  the  declaration 

ought  to  have  been  of  a  bond  made  at  Fort  St.  Davids,  in 

the  East  Indies^  viz.,  at  Islington  in  the  county  of  Middlesex  ; 

or  in  such  a  ward  or  parish  in  London^  and  of  that  opinion 

was  the  whole  court.     This  is  an  inaccurate  state  of  the 

case.    But  in  2  Lord  Raym.  1042,  it  is  more  truly  reported, 

and  stated  sls  follows :  it  appeared  by  the  declaration,  that 

the  bond  was  made  at  London  in  the  ward  of  Cheap  ;  upon 

oyer,  the  bond  was  set  out,  and  it  appeared  upon  the  face 
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of  it  to  be  dated  at  Fort  St  George  in  the  East  Indies  ;  the 
defendant  pleaded  the  variance  in  abatement,  and  the  plain- 
tiff demurred,  and  it  was  held  bad :  but  the  court  said  that 
it  would  have  been  good,  if  laid  at  Fort  St.  George^  in  the 
East  Indies^  to  wit^  at  London^  in  the  ward  of  Cheap.     The 
objection  there  was,  that  they  had  laid  it  falsely ;  for  they 
had  laid  the  bond  as  made  at  London;  whereas,  when  the 
bond  was  produced,  it  appeared  to  be  made  at  another 
place,  which  was  a  variance.     A  case  was   quoted  from 
Latch,  and  a  case  from  Lutwyche,  on  the  former  argument, 
but  I  will  mention  a  case  posterior  in  point  of  time^  where 
both  those  cases  were  cited,  and  no  regard  at  all  paid  to 
them ;  and  that  is  the  case  of  Parker  v.  Crook j  10  Mod.  255. 
It  was  an  action  of  covenant  upon  a  deed  indented  ;  it  was 
objected  to  the  declaration,  that  the  defendant  is  said  in  the 
declaration  to  continue  at  Fort  St.   George,  in  the  East 
Indies :  and  upon  the  oyer  of  the  deed  it  bore  date  at  Port 
St.  George,  and  therefore  the  court,  as  was  pretended^  had 
no  jurisdiction  :  Latch,  fol.  4.  Lutwyche,  950.   Lord  Chief 
Justice  Parker  said,  that  an  action  will  lie  in  England  upon 
a  deed  dated  in  foreign  parts ;  or  else  the  party  can  have  no 
remedy ;  but  then  in  the  declaration  a  place  in  England 
must  be  alleged  pro  forma.    Generally  speaking,  the  deed, 
*upon  the  oyer  of  it,  must  bo  consistent  with  the  declaration; 
but  in  these  cases,  propter  necessitaiem,  if  the  inconsistency 
be  as  little  as  possible,  it  is  not  to  be  regarded  ;  and  here 
the  contract  being  of  a  voyage  which  was  to  bo  performed 
from  Fort  St.  George  to  Great  Britain,  does  import,  that 
Fort  St.  George  is  different  from  Great  Britain  ;  and  after 
taking  time  to  consider  of  it  in  Hilary  term,  the  plaintiff 
had  his  judgment,  notwithstanding  the  objection.     There- 
fore, the  whole  amounts  to  this ;  that  where  the  action  is 
substantially  such  a  one  as  the  court  can  hold  plea  of,  tf 
the  mode  of  trial  is  by  jury,  and  as  the  jury  must  be  called 
together  by  process  directed  to  the  sheriff  of  the  countyt 
matter  of  form  is  added  to  the  fiction,  to  say  it  is  in  that 
county,  and  then  the  whole  of  the  inquiry  is,  whether  it  tf 
an  action  that  ought  to  be   maintained.     But  can  it  be 
doubted,  that  actions  may  be  maintained  here,  not  only 
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Upon  contracts,  which  follow  the  persons,  but  for  injuries 
done  by  subject  to  subject ;  especially  for  injuries  where 
the  whole  that  is  prayed  is  a  reparation  in  damages,  or  satis- 
faction to  be  made  by  process  against  the  person  or  his 
effects,  within  the  jurisdiction  of  the  court  i  We  know  it 
is  within  every  day^s  experience.  I  was  embarrassed  a  great 
while  to  find  out  whether  the  counsel  for  the  plaintiff  really 
meant  to  make  a  question  of  it.  In  sea  batteries  the 
plaintiff  often  lays  the  injury  to  have  been  done  in  Middle- 
sex,  and  then  proves  it  to  be  done  a  thousand  leagues 
distant  on  the  other  side  of  the  Atlantic.  There  are  cases 
of  offences  on  the  high  seas,  where  it  is  of  necessity  to  lay 
in  the  declaration,  that  it  was  done  upon  the  high  seas  ;  as 
the  taking  a  ship.  There  is  a  case  of  that  sort  occurs  to  my 
memory ;  the  reason  I  remember  it  is,  because  there  was  a 
question  about  the  jurisdiction.  There  likewise  was  an 
action  of  that  kind  before  Lord  Chief  Justice  Lee,  and 
another  before  me,  in  which  I  quoted  that  determination,  to 
show,  that  when  the  lords  commissioners  of  prizes  have  given 
judgment,  that  is  conclusive  in  the  action;  and  likewise 
when  they  have  given  judgment,  it  is  conclusive  as  to  the 
costs,  whether  they  have  given  costs  or  not.  It  is  necessary 
in  such  actions  to  state  in  the  declaration,  that  the  ship  was 
taken,  or  seized  on  the  high  seas,  videlicet,  in  Cheapside. 
But  it  cannot  be  seriously  contended  that  the  judge  and 
jury  who  try  the  cause  fancy  the  ship  is  sailing  in  Cheap- 
*side :  no,  the  plain  sense  of  it  is  that,  as  an  action  lies  in 
England  for  the  ship  which  was  taken  on  the  high  seas, 
Cheapside  is  named  as  a  venv£  ;  which  is  saying  no  more, 
than  that  the  party  prays  the  action  may  be  tried  in  London. 
But  if  a  party  were  at  liberty  to  offer  reasons  of  fact  con- 
trary to  the  truth  of  the  case,  there  would  be  no  end  of  the 
embarrassment.  At  the  last  sittings  there  were  two  actions 
brought  by  Armenian  merchants,  for  assaults  and  trespasses 
in  the  East  Indies,  and  they  are  very  strong  authorities. 
Serjeant  Glynn  said,  that  the  defendant,  Mr.  Verelst,  was 
very  ably  assisted :  so  he  was,  and  by  men  who  would  have 
taken  the  objection,  if  they  had  thought  it  maintainable, 
and  the  actions  came  on  to  be  tried  after  this  case  had  been 
argued  once ;  yet  the  counsel  did  not  think  it  could  be  sup- 
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ported.     Mr.  Verclst  would  have  been  glad  to  make  the 
objection ;  he  would  not  have  left  it  to  a  jury,  if  he  could 
have  stopped  them  short,  and  said,  You  shall  not  try  the 
actions  at  all.     I  have  had  some  actions  before  me,  rather 
going  further  than  these  transitory  actions ;  that  is,  going 
to  cases  which  in  England  would  be  local  actions ;  I  remem- 
ber one,  I  think  it  was  an  action  brought  against  Captain 
Gambier,  who  by  order  of  Admiral  Boscawen  had  pulled 
down  the  houses  of  some  sutlers  who  supplied  the  navy  and 
sailors  with  spirituous  liquors ;  and  whether  the  act  was  right 
or  wrong,  it  was  certainly  done  with  a  good  intention  on 
the  part  of  the  admiral,  for  the  health  of  the  sailors  was 
affected  by  frequenting  them.     They  were  pulled  down: 
the  captain  was  inattentive  enough  to  bring  the  sutler  over 
in  his  own  ship,  who  would  never  have  got  to  Englcmd 
otherwise ;  and  as  soon  as  he  came  here  he  was  advised 
that  he  should  bring  an  action  against  the  captain.    He 
brought  his  action,  and  one  of  the  counts  in  the  declaration 
was  for  pulling  down  the  houses.    The  objection  was  taken 
to  the  count  for  pulling  down  the  houses ;  and  the  case  of 
Skinner  and  the  East-India  Company  was  cited  in  support  of 
the  objection.     On  the  other  side,  they  produced  from  s 
manuscript  note  a  case  before  Lord  Chief  Justice  Eyre^ 
where  he  overruled  the  objection  ;    and  I  overruled  the 
objection  upon  this  principle,  namely,  that  the  reparation 
here  was  personal,  and  for  damages,  and  that  otherwise 
there  would  be  a  failure  of  justice ;  for  it  was  upon  the 
coast  of  Nova-Scotia^  where  there  were  no  regular  courts  of 
^judicature  :  but  if  there  had  been.  Captain  Oambier  might 
never  go  there  again ;  and  therefore  the  reason  of  locality 
in  such  an  action  in  England  did  not  hold.    I  quoted  a  case 
of  an  injury  of  that  sort  in  the  East  Indies^  where  even  in 
a  court  of  equity  Lord  Hardwicke  had  directed  satisfaction 
to  be  made  in  damages  :  that  case  before  Lord  Hardwicke 
was  not  much  contested,  but  this  case  before  me  was  fully 
and  seriously  argued,  and  a  thousand  pounds  damages  given 
against  Gambier.     I  do  not  quote  this  for  the  authority  of 
my  opinion,    because  that    opinion    is  very  likely  to  be 
erroneous,  but  I  quote  it  for  this  reason — A  thousand  pounds 
damages  and  the  costs  were  a  considerable  sum.     As  the 
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captain  had  acted  by  the  orders  of  Admiral  Boscawen,  the 
representatives  of  the  admiral  defended  the  cause,  and  paid 
the  damages  and  costs  recovered.  The  case  was  favourable ; 
for  what  the  admiral  did  was  certainly  well  intended  ;  and 
yet  there  was  no  motion  for  a  new  trial. 

I  recollect  another  cause  that  came  on  before  me :  which 
was  the  case  of  Admiral  Palliser.  There  the  very  gist  of 
the  action  was  local :  it  was  for  destroying  fishing-huts 
upon  the  Labrador  coast.  After  the  treaty  of  Paris^  the 
Canadians  early  in  the  season  erected  huts  for  fishing ;  and 
by  that  means  got  an  advantage,  by  beginning  earlier,  of 
the  fishermen  who  came  from  England,  It  was  a  nice 
question  upon  the  right  of  the  Canadians,  However,  the 
admiral,  from  general  principles  of  policy,  ordered  these  huts 
to  be  destroyed.  The  cause  went  on  a  great  way.  The 
defendant  would  have  stopped  it  short  at  once,  if  he  could 
have  made  such  an  objection,  but  it  was  not  made.  There 
are  no  local  courts  among  the  Esquimaux  Indians  upon  that 
part  of  the  Labrador  coast ;  and  therefore  whatever  injury 
had  been  done  there  by  any  of  the  king^s  officers  would 
have  been  altogether  without  redress,  if  the  objection  of 
locality  would  have  held.  The  consequence  of  that  cir- 
cumstance shows,  that  where  the  reason  fails,  even  in  actions 
which  m  England  would  be  local  actions,  yet  it  does  not 
hold  to  places  beyond  the  seas  within  the  king'^s  dominions. 
Admiral  Palliser^s  case  went  off  upon  a  proposal  of  a  refer- 
ence, and  ended  by  an  award.  But  as  to  transitory  actions 
there  is  not  a  colour  of  doubt,  that  every  action  that  is 
transitory  may  be  laid  in  any  county  in  England,  though 
the  matter  arises  beyond  the  seas ;  and  when  it  is  absolutely 
^necessary  to  lay  the  truth  of  the  case  in  the  declaration, 
there  is  a  fiction  of  law  to  assist  you,  and  you  shall  not 
make  use  of  the  truth  of  the  case  against  that  fiction,  but 
you  may  make  use  of  it  to  every  other  purpose.  I  am 
clearly  of  opinion  not  only  against  the  objections  made, 
but  that  there  does  not  appear  a  question  upon  which  the 
objections  could  arise. 

The  three  other  judges  concurred. 

Per  Cur,     Judgment  affirmed. 
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It  is  very  curious  and  instruc- 
tive to  trace  the  progress  of  the 
English  law,  respecting  the  loca- 
lity of  actions.  During  the  earli- 
est ages  of  our  judicial  history, 
juries  were  selected  for  the  very 
reasons  which  would  now  argue 
their  unfitness,  videlicet^  their  per- 
sonal acquaintance  with  the  par- 
ties and  the  merits  of  the  cause  ; 
and  few  rules  of  law  were  enforced 
with  greater  strictness  than  those 
which  required  that  the  venue^  visne^ 
or  vicinetuniy  in  other  words  the 
neighbourhood  whence  the  juries 
were  to  be  summoned,  should  be 
also  that  in  which  the  cause  of 
action  had  arisen ;  in  order  that 
the  jury  who  were  to  determine  it 
principally  from  their  own  private 
knowledge,  and  who  were  liable  to 
be  attainted  if  they  delivered  a 
wrong  verdict,  might  bo  persons 
likely  to  be  acquainted  with  the 
nature  of  the  transaction  which 
they  were  called  upon  to  try. 
Peregrina  judicia,  says  a  law  of 
Henry  the  First,  modis  omnibus 
subniovemus.  In  order  to  effect 
this  end,  the  parties  Utigant  were 
required  to  state  in  their  plead- 
ings with  the  utmost  certainty, 
not  merely  the  county,  but  the 
very  vcnue^  i,  e.,  the  very  district, 
hundred^  or  vill^  within  that  county, 
where  the  facts  that  they  alleged 
had  taken  place,  in  order  that  the 
sheriff  might  be  directed  to  sum- 
mon the  jury  from  the  proper 
neighbourhood,  in  case  issue  should 
be  taken  on  any  of  such  allega- 
tions.   It  followed,  of  course,  that 


a  new  venue  was  designated  as 
often  as  the  allegations  of  the 
parties  litigant  shifted  the  scene 
of  the  transaction  from  one  part 
of  the  country  to  another.  This 
was,  however,  soon  found  to  pro- 
duce great  inconveniences  ;  for  in 
mixed  transactions,  which  may 
happen  partly  in  one  place,  and 
partly  in  another,  it  was  ex- 
tremely difficult  to  ascertain  the 
right  venue ;  and  as  the  number 
of  these  transactions  increased 
with  increasing  civilization,  these 
difficulties  about  determining  the 
place  of  trial  became  of  constant 
occurrence,  and  soon  induced  the 
courts,  in  order  to  relieve  them- 
selves, to  take  a  distinction  be- 
tween transitory  matters,  such  as 
a  contract,  which  might  happen 
anywhere,  and  local  ones,  such  as 
a  trespass  to  the  realty,  which 
could  only  happen  in  one  particu- 
lar place ;  and  they  established  as 
a  rule,  that  in  transitory  matters 
the  plaintiff  should  have  a  right  to 
lay  the  venu£  where  he  pleased, 
and  the  defendant  should  be  bound 
to  follow  it,  unless  indeed  his  de- 
fence consisted  of  some  matter  in 
its  nature  locals  and  which  must 
therefore,  ex  necessitate  rei^  be  al- 
leged to  have  taken  place  where 
it  really  happened.  However,  this 
distinction  was  soon  abused  by 
litigious  plainti£&,  who,  by  laying 
the  venue  in  a  county  distant  from 
the  defendant'^s  residence,  obliged 
him  to  come  thither  with  his  wit- 
nesses ;  Gilb.  C.  P.  89  ;  and  this 
occasioned  a  return  to  the  ancient 
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strictness  with  regard  to  venues 
expressed  in  the  above  law  of 
Henry  the  First.  Accordingly  by 
st.  6  Richard  2,  cap.  2,  it  was 
enacted  that,  '^  to  the  intent  that 
write  of  debt,  and  account,  and  all 
other  such  actions  be  from  hence- 
forth taken  in  their  counties,  and 
directed  to  the  sheriffs  of  the  coun- 
ties where  the  contracts  of  the  same 
actions  did  arise,  that  if,  from 
henceforth,  in  pleas  upon  the  same 
writs  it  shall  be  declared  that  the 
contract  thereof  was  in  another 
county  than  is  contained  in  the 
original  *writ,  that  then  the  said 
writ  shall  be  utterly  abated  :''''  and, 
as  the  words  of  this  statute  were 
found  not  quite  sufficient  to  effect 
the  object,  statute  4  Henry  the 
Fourth,  c.  18,  directed  that  attor- 
neys should  be  sworn  ''  that  they 
would  make  no  suit  in  a  foreign 
county/^ 

After  these  statutes  the  judges 
adopted  various  means  of  enforcing 
their  provisions.  At  first  they 
examined  the  plaintiff  on  oath,  as 
to  the  truth  of  his  venue  ;  after- 
wards they  allowed  the  defendant 
to  traverse  it  and  try  it  in  an 
issue,  Rastal,  Debt^  184,  b.  Fitz. 
Abr.,  Brief  8,  and  still  later  they 
made  a  rule  of  court,  rendering  it 
highly  penal  on  attorneys  to  trans- 
gress the  act  of  Hen.  4 ;  R.  M. 
1654.  pi.  5,  K.  B. ;  M.  1654,  pi. 
8,  C.  P.;  but  finding  that  the 
mode  of  traversing  the  venue  pro- 
duced great  delay,  they  at  last 
adopted  the  mode  now  in  use  of 
changing  it  on  motion,  which  will 


presently  be    described  more  at 
length. 

But  all  these  alterations  in  the 
law  applied,  it  must  be  borne  in 
mind,  only  to  transitory  matters^  for 
where  a  matter  alleged  in  pleading 
was  of  a  local  description,  whether 
the  allegation  happened  in  a  decla- 
ration or  in  any  subsequent  plead- 
ing, the  venue  for  the  trial  of  such 
matter  could  be  nowhere  but  at 
the  very  place  where  it  waa  alleged 
in  pleading  to  have  happened,  and 
therefore,  as  is  observed  in  the 
text,  ^'even  in  cases  the  most 
transitory,  if  the  cause  of  action 
was  laid  in  London,  and  there  was 
a  local  justification  as  at  Oxford, 
the  cause  must  have  been  tried  in 
Oxford,  not  in  London.^  Ace. 
Ford  V.  Brooke^  Cro.  Eliz.  261  : 
Bowyer'^s  case,  Moor.  410.  And  it 
was  probably  this  strictness  of  the 
law  with  regard  to  venue  which 
rendered  it  necessary  to  confine 
the  defendant  so  long  to  a  single 
plea,  since  had  he  pleaded  several 
pleas  on  which  issues  had  been 
taken  triable  by  different  venues, 
there  could  have  been  no  single 
trial  of  the  action ;  and  accord- 
ingly we  find  that  it  was  not  till 
after  the  effect  of  the  statute  of 
Car.  2.  on  venues  had  become  well 
settled  that  the  very  same  year 
which  put  an  end  to  the  last  rem- 
nant of  the  old  severity,  by  abo- 
lishing the  necessity  of  summoning 
hundreders,  also  endowed  the  de- 
fendant with  a  right  which  he 
ought  in  justice  always  to  have 
possessed,  of  stating  everything  in 
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his  defence  which  can  by  law  be 
made  available  to  exonerate  him  ; 
the  right  corresponding  to  which, 
that,  namely,  of  replying  to  the 
defence  everything  which  has  a 
direct  tendency  to  rebut  it,  is, 
even  in  our  more  advanced  times, 
denied  the  plaintiff. 

It  may  not  be  inapposite  here 
to  observe  that  the  st.  34  Hen.  8. 
cap.  34;,  had  in  comparatively  early 
times  created  a  remarkable  ano- 
maly in  the  then  law  of  venue,  by 
rendering  certain  actions  transi- 
tory which  are  unquestionably  in 
their  nature  heal.  That  act,  the 
words  of  which  are  set  out  ante^ 
p.  28,  gave  assignees  of  the  rever- 
sion ^'  the  like  advantages"  against 
the  lessee,  and  the  lessee  the  ^'  like 
action  and  remedy"  against  the 
assignee  of  the  reversion,  as  the 
lessor  and  lessee  had  before  that 
act  respectively  possessed  against 
each  other.  Now  the  remedy  of 
these  latter  personages  against 
each  other  was  by  an  action 
founded  upon  the  contract  into 
which  they  had  reciprocally  en- 
tered :  it  was  therefore  transitory 
according  to  the  maxim  debitum 
et  contractus  sunt  nullius  loci,  and 
existed  independent  of  the  relation 
in  which  they  stood  to  each  other 
in  respect  of  their  several  inte- 
rests in  the  same  land:  whereas 
the  rights  of  the  assignee  of  the 
reversion  against  the  lessee,  and  of 
the  lessee  against  the  assignee  of 
the  reversion,  issue  entirely  out  of 
that  relation,  and  depend  on  no 
mutual  contract,  so  that  their  ac- 


tions against  each  other  would 
have  been  locals  as  those  of  the 
assignee  of  the  term  against  the 
lessor  and  his  assigns,  and  of  the 
lessor  and  his  assigns  against  the 
assignee  of  the  term  still  are,  had 
not  the  statute  intervened,  and  by 
the  use  of  the  word  like  rendered 
those  actions  transitory,  which 
otherwise  would  have  been  local. 
The  result  therefore  of  the  statute 
of  Hen.  8,  coupled  with  the  com- 
mon law,  is,  that  the  following 
actions,  v/z.,  lessor  against  lessee, 
lessee  against  lessor,  assignee  of 
reversion  against  lessee,  lessee 
against  assignee  of  reversion,  are 
transitory;  while  the  following, 
viz.  lessor  agamst  assignee  of  les- 
see, assignee  of  lessee  against 
lessor,  assignee  of  leasee  against 
assignee  of  lessor,  and  assignee  of 
lessor  against  assignee  of  lessee, 
♦are  local.  See  Thursby  v.  Ptorf, 
1  Saund.  237 ;  Stevenson  v.  Lam- 
bard,  2  East.  575 ;  Barker  v.  Da- 
rner, Carth.  182.  Salk.  80. 

But  to  return  to  the  progress  of 
the  law  otvenucy  st.  16  and  17  Car. 
2,  cap.  8,  (one  of  the  statutes  of 
Jeofails)  enacted,  "that  after  judg- 
ment no  verdict  shall  be  arrested 
or  reversed,  for  that  there  is  no 
right  venue,  so  as  the  cause  of  ac- 
tion were  tried  by  a  jury  of  the 
proper  county  or  place  where  the 
action  was  laid,'*'* 

Considerable  difficulty  arose  on 
the  construction  of  this  statute, 
many  lawyers  contending  that  the 
words  "the  proper  county  or  place 
where  the  action  is  laid,''*'  must  be 
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understood   to  mean   the  proper 
county  or  place  where  the  issue 
arises,  so  that  if  the  issue  arose  at 
Dale  in  Oxfordshire,  and  the  venue 
was  Sale  in  the  same  county,  here 
they  said  was  a  case  within  the 
statute,  there  being  a  right  county 
but  a  wrong  venue.     However  it 
was  at  length  decided  in  Crafi  v. 
Baite^  1  Saund.  246,  b.  contrary  to 
the  opinion  of  Twysden^  Justice, 
and  was  settled  by  many  subse- 
quent cases,  that  the  words  ^^  where 
the  action  was  laid,'*'*  mean,  where 
it  was  laid  in  the  declaration^  not 
in  any  subsequent  pleading.     And 
accordingly  it  has  ever  since  been 
held  that  it  is  sufficient  if  the  jury 
be  summoned  from  the  venue  laid 
in  the  declaration.     This  venue  in- 
deed was  at  that  time  the  vill  or 
hundred  where  the  cause  of  action 
was  stated  in  the  declaration  to 
have   arisen :    and   anciently  the 
jury,  in  order  that  they  might  be 
persons  well  acquainted  with  the 
controversy,  were  summoned  out 
of  the  very  hundred  designated  for 
the   venue.     Afterwards   the  rule 
was  relaxed,  and  in  the  reign  of 
Edward  the  Third  it  was  sufficient 
if  the  jury  contained  six  hundred- 
ers.    Gilb.  C.  P.  c.  8.    This  num- 
ber was  in  Henry  the  Sixth's  reign 
reduced    to  fiury    Fortescue    de 
Laud.,  c.  25;  it  was  afterwards, 
by  St.  35  H.  8,  c.  6.  restored  to 
six ;  St.  27  Eliz.,  cap.  6.  reduced 
it  to  two ;  and  so  the  law  remained 
till  long  after  the  st.  16  &  17  Car. 
2.  cap.  8,  after  which  act  it  was 
still  necessary  that  tico  at  least  of 


the  jurors  should  be  summoned 
from  the  hundred  laid  in  the  decla- 
ration ;  and  if  there  were  not  so 
many,  it  was  cause  of  challenge. 
But  this  last  remnant  of  the  an- 
cient strictness  was  abolished  by 
4  &  5  Ann.,  c.  6,  except  so  far  as 
concerned  actions  founded  upon 
penal  statutes,  to  which  the  aboli- 
tion was  extended  by  24  G.  2,  c. 
18.  So  that  now  it  is  in  all  cases 
sufficient  if  the  jury  be  summoned 
de  corpore  comitatuSy  i.  e.  from  the 
body  of  the  county  in  which  the 
venue  is  laid  by  the  declaration. 

It  will,  however,  be  remembered 
that  the  statute  of  Charles  the  Se- 
cond did  not  enact  positively  that 
the  venue  in  the  declaration  should 
be  adopted,  but  only  prevented 
the  judgment  from  being  arrested 
or  reversed  in  consequence  of  its 
adoption.  So  that,  even  now,  if  a 
local  justification  were  to  be  stated 
in  the  plea,  there  seems  no  reason 
why  the  plaintiff  should  not,  if  he 
pleased,  sue  out  the  jury  process, 
and  carry  the  cause  down  to  trial 
to  the  county  mentioned  in  the 
plea,  as  at  common  law,  before  the 
statute  of  Car.  2,  he  must  have 
done.  Nor  does  there  seem  any 
reason  to  prevent  the  defendant 
from  doing  so,  when  he  has  a  right 
to  try  the  cause  by  proviso;  so  that 
a  curious  question  might  arise,  if 
the  plaintiff  were  to  carry  the 
cause  down  for  trial  to  the  county 
named  in  the  declaration,  and  the 
defendant  to  that  laid  in  his  local 
justification. 

It  has  been  already  mentioned 
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that  in  transitory  actions  the 
judges  adopted  various  modes  of 
enforcing  the  policy  of  the  statute 
of  Richard  the  Second,  and  oblig- 
ing the  plaintiff  to  lay  his  venue 
whore  the  transaction  in  dispute 
had  really  occurred.  At  last,  they 
had  recourse  to  a  practice,  which 
seems  to  have  been  first  introduced 
in  the  reign  of  James  the  First. 
(Per  Holt,  C.  J.,  2  Sal.  670 ;  the 
first  case  in  the  books  is  Lord  Ger- 
rard  v.  Floi/d,  1  Sid.  185,  E.,  16 
Car.  2,)  founded  upon  the  equity 
of  that  enactment,  by  which  they 
held  themselves  authorized,  upon 
affidavit  made  that  the  cause  of 
action,  if  any,  arose  in  the  county 
of  A.,  and  not  in  the  county  of  B., 
in  which  the  venue  was  laid,  or 
elsewhere  out  of  the  county  of  A., 
to  change  the  venue  to  the  county 
of  A.,  and  the  motion  for  so  doing 
is  of  course,  only  requiring  coun- 
sel's signature.  R.  H.  2  W.  4,  pi. 
103.  But  as  it  would  be  hard  to 
conclude  the  plaintiff  on  the  single 
affidavit  of  the  defendant,  it  is  fur- 
ther held,  that  the  venue  may  be 
brought  back,  if  the  *plaintiff  un- 
dertake to  give  material  evidence 
in  the  county  in  which  the  action  is 
brought,  failing  which  he  must  bo 
non-suited,  which  is  equivalent  to 
an  abatement  of  the  writ,  accord- 
ing to  the  statute.  Gilb.  C.  P.  90. 
Santler  v.  Heard,  2  Bl.  1032, 1033; 
Bruckshaw  v.  Hopkins^  Cowp.  410 ; 
Watkins  v.  Towers,  2  T.  R.  275. 
See  Curtis  v.  Drinhvater,  2  B.  & 
Ad.  1 69 ;  Collins  v.  Jenkins,  4  Bing. 
N.  C.  225.     But  there  arc  many 


cases  of  transitory  actions,  in  which 
the  defendant  cannot  by  possibility 
make  the  above  affidavit,  in  order 
to  procure  a  change  of  venue.  He 
cannot,  for  instance,  do  so  where 
the  cause  of  action  has  arisen 
partly  in  one  county  and  partly  in 
another.  Pinkney  v.  Collins,  1  T. 
R.  571 ;  Clissold  v.  aissold,  1  T. 
R.  647.  So  too,  if  the  action  be 
upon  a  specialty,  because  the  cause 
of  action  follows  the  instrument, 
which  falls  imder  the  class  of  bona 
notabilia  wherever  it  happens  to 
be.  Foster  v.  Taylor,  1  T.  R.  781 ; 
Watt  V.  DanieU  1  B.  &  P.  425 ;  or 
where  a  promissory  note,  or  bill  of 
exchange,  Smith  v.  Elkins,  1  Dow. 
426  ;  Dawson  v.  Bowman,  3  Dowl. 
161;  charter-party,  Morrice  y. 
Hurry,  7  Taunt.  306  ;  or  award, 
Stanway  v.  Hislop,  3  B.  &  C.  9,  is 
specially  declared  on,  the  reason 
for  which  is  said  to  be,  that  the 
written  instrument  declared  on  is 
the  cause  of  action ;  and  that  as 
contractus  est  nullius  loci,  the  cause 
of  action  cannot  be  said  to  arise 
more  in  one  county  than  another; 
but  this  principle,  which,  if  univer- 
sally true,  would  prevent  the  venue 
from  being  changed  on  the  com- 
mon rule  in  any  case  where  the 
declaration  is  special  on  a  written 
instrument,  (see  Morrice  v.  Hurry, 
7  Taunt.  306,)  has,  however,  been 
in  some  instances  departed  from. 
See  Roberts  v.  IVriykt,  1  Tyrwh. 
532 ;  JVatkins  v.  Towers,  2  T.  R. 
275;  Kirk  v.  Broad^  Sayer  7; 
Howarth  v.  WiUett,  2  Str.  1180: 
and  wherever  the  written  contract 
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IS  not  the  cause  of  action  declared 
on,  it  appears  to  be  no  objeotion  to 
changing  the  ventw^  that  probably 
a  written  instrument  will  be  given 
in  evidence  to  support  the  declara- 
tion. See  Picard  v.  Feathcrstone^ 
4  Bing.  39.  And  even  in  the  other 
cases  above  mentioned,  in  which 
the  court  refuses  to  change  the 
venue  upon  the  common  affidavit,  it 
will  do  so  upon  a  special  one, 
showing  that  the  alteration  is  for 
the  interests  of  justice ;  as,  for 
instance,  where  all  the  witnesses 
are  resident  in  the  county  into 
which  it  is  proposed  to  change  the 
venue;  or  an  impartial  trial  can- 
not be  had  in  the  county  in  which 
it  is  originally  laid.  See  Tidd's 
Prac.  605.  And  there  is  this  dif- 
ference between  the  common  and 
special  application  to  change  the 
venue^  viz,^  that  the  former  cannot 
be  made  in  any  of  the  courts  after 
plea  pleaded ;  see  Tidd,  608 ;  nor 
in  the  Exchequer  after  an  order 
for  time  to  plead  ^^on  the  usual 
termsr  Notts  v.  Curtis^  2  Tyrwh. 
307.  Whereas,  if  the  application 
be  on  special  grounds,  it  must  not 
be  made  till  issue  joined ;  or,  at 
least,  not  till  after  a  plea  clearly 
showing  what  will  be  the  nature 
of  the  issue  has  been  pleaded. 
Dmoler  v.  Coflw,  4  M.  &  Welsh. 
531  ;  since  the  court  cannot  till 
then  know  what  is  the  question 
intended  to  be  tried,  and,  of 
course,  can  form  no  opinion  on  the 
propriety  of  changing  the  place  of 
trial.  Tidd,  614.  Rohrs  v.  Ses- 
sions^ 4  Tyrwh.  275  ;    Cotteril  v. 


Dixon,  3  Tyrwh.  705;    Youde  v. 
Youde,  4  Dowl.  32. 

The  above  rules,  however,  are 
only  to  be  taken  to  refer  to  tran- 
sitory actions ;  for  where  the  venue 
was  local  the  courts  did  not  con- 
sider themselves  empowered  to 
change  it,  unless  by  consent  of 
both  parties,  or  on  a  suggestion 
that  a  fair  and  impartial  trial 
could  not  be  had  in  the  county 
where  the  venue  was  laid.  See 
Tidd,  605.  But  now,  by  3  &  4  W. 
4,  c.  42,  sec.  23,  reciting  "  that 
unnecessary  delay  and  expense  is 
sometimes  occasioned  by  the  trial 
of  local  actions  in  the  county  where 
the  cause  of  action  has  arisen,"  it 
is  enacted,  ^Hhat  in  any  action 
depending  in  any  of  the  said  supe- 
rior courts,  the  venue  of  which  is, 
by  law,  local,  the  court  in  which 
such  action  shall  be  depending,  or 
a  judge  of  any  of  the  said  courts, 
may,  on  the  application  of  either 
party,  order  the  issue  to  be  tried, 
or  a  writ  of  inquiry  to  be  executed, 
in  any  other  county  or  place  than 
that  in  which  the  venue  is  laid; 
and  for  that  purpose  any  such 
court  or  judge  may  order  a  sugges- 
tion to  be  entered  upon  the  record, 
that  the  trial  may  be  more  conve- 
niently had  or  a  writ  of  inquiry 
executed  in  the  county  or  place 
where  the  same  is  ordered  to  take 
place."  The  application  under  this 
section  must  be  made  afier  issue 
joined.  Bell  v.  Harrison^  4i  Dowl. 
181. 

*  With   respect    to   transitory 
causes  of  actions  which  have  ac- 
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law  prevailing  there,  such  instru- 
ments are  entered  in  a  public  book, 
which  is  the  only  evidence  of  their 
contents  in  that  colony ;  a  public 
notary  makes  two  copies  from  the 
book,  and  delivers  one  to  each 
party,  and  these  are  evidence  of 
the  original  in  all  Dutch  courts 
except  Batavia.     Held  that  such 


copies  are  not  eyidenoe  of  tiie  ori- 
ginal in  this  country.  The  courti 
here  will  not  adopt  rules  of  evi- 
dence from  foreign  courts.  Appk- 
tan  V.  Lord  Braybrooke^  2  Stari^ 
6,  6  M.  &  S.  34.  .  Black  v.  Lord 
Braybrooke^  2  Stark.  7^  6  M.  & 
S.39. 


TRUEMAN  V.  FENTON. 


HIL.—\7  GEO.  3.  B.  R, 

[reported  cowp.  544.] 

A  bankrupt^  after  a  commission  of  bankruptcy  sued  out^  wiay, 
in  consideration  of  a  debt  due  before  the  bankruptcy^  and  for 
which  the  creditor  ayrees  to  accept  no  dividend  or  benefit 
under  the  commission^  make  such  a  creditor  a  satisfaction  in 
part  or  for  the  whole  of  his  debt,  by  a  new  undertaking  or 
agreement. — Aiid  assumpsit  will  lie  upon  such  new  promise 
or  undertaking. 

This  was  an  action  on  a  promissory  note  bearing  date 
the  11th  February  1775,  payable  to  one  Joseph  Trueman 
(the  plaintiffs  brother),  three  months  after  date,  for  67/., 
and  indorsed  by  him  to  the  plaintiff. 

The  declaration  contained  other  counts  for  goods  sold, 
money  had  and  received,  and  on  an  account  stated. — The 
defendant  pleaded,  1st.  non  assumpsit ;  2ndly,  ^^  that  on  the 
19th  January,  1775,  he  became  bankrupt,  and  that  the 
debt  for  which  the  said  note  was  given  was  due  to  the 
plaintiff  before  such  time  as  he,  the  defendant,  became 
bankrupt ;  and  that  the  note  was  given  to  Joseph  Trueman 
for  the  use  of,  and  for  securing  to  the  s^iid  plaintiff  his 
debt  so  due.^  The  cause  was  tried  before  Lord  Mansfield 
at  the  sitting  after  Michaelmas  term  1776,  when  the  jury 
found  a  verdict  for  the  plaintiff,  damages  7^/.  \2s.  costs 
iOi.,  subject  to  the  opinion  of  the  court  upon  a  special 
case,  stating  the  answer  of  the  plaintiff  in  this  action,  to  a 
bill  filed  against  him  in  the  Exchequer  by  the  present 
defendant  for  a  discovery  of  the  consideration  of  the  note ; 
the  substance  of  which  was*  as  follows :  ''  that  on  the  15th 
of  December,   1774^  the  defendant  Fenton  purchased  a 
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quaDtity  of  linen  of  the  plaintiff  Ti  ueman  ;  and  it  being 
usual  to   abate    61.  per  cent.y  to  persons  of  the  defend- 
ant'^s    trade,    the    price,    after    such    abatement    made, 
amounted  to  1267.  ISs.    That  at  the  time  of  the  sale  it 
was  agreed,  that  one  half  of  the  purchase  money  should  be 
paid  at  the  end  of  six  weeks,  and  the  ^ther  half  at  the  end 
of  two  months ;  and  in  consideration  thereof,  the  plaintiff 
Tnieman  drew  two  notes  on  the  defendant  for  63/.  9i. 
each,  payable  to  his  own  order,  at  six  weeks  and  two 
months  respectively.      That  the  defendant  accepted  the 
notes,  and  thereupon  the  plaintiff  gave  him  a  discharge  f<»r 
the  sum.""     He  then  denied  that  he  had  proved  or  claimed 
any  debt  or  sum  of  money  under  the  commission ;  but  set 
forth,  that  he  acquainted  the  defendant  he  was  surprised 
at  his  ungenerous  behaviour  in  purchasing  so  large  a  quan- 
tity of  linen  of  him  at  the  eve  of  his  bankruptcy,  and  ior 
formed  him  he  had  paid  away  the  above  two  notes  :  upon 
which  the  defendant  pressed  him  to  take  up  the  two  notes, 
and  proposed  to  give  him  a  security  for  part  of  the  debt. 
That  afterwards,  on   the  11th   of  February  1775,   the 
defendant  called  upon  the  plaintiff,  and  voluntarily  pro- 
posed to  secure  to  him  the  payment  of  67/.,  in  satisfaction 
of  his  debt,  if  he  would  take  up  the  two  notes,  and  canod 
or  deliver  them  up  to  the  defendant.     That  the  plaintiff 
agreed  to  accept  this  proposal  with  the  approbation  of  his 
attorney,  and  desired  the  note  to  be  made  payable  to  his 
brother  Joseph  Trueman  or   order,  three   months  after 
date.     That  he  took  up  the  two  acceptances  and  delivered 
them  to  the  defendant  to  be  cancelled,  and  accepted  the 
above  note  for  67/.)  in  satisfaction  and  discharge  thereof. 
That  a  commission  of  bankruptcy  issued  against  the  de- 
fendant on  the  19th  of  January  1775,  and  that  the  bank- 
rupt obtained  his  certificate  on  the  17th  of  April  following.^ 
The  question  referred  was,  whether  the  facts  above  stated 
supported  the  merits  of  the  defendant's  plea !     If  they  did 
not,  then  a  verdict  was  to  be  entered  for  the  plaintiff  oo 
the  general  issue.     But  if  the  merits  of  the  second  pies 
supported  the  defendant's  case,  then  a  verdict  was  to  be 
entered  for  the  defendant  on  that  plea^ 
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Mr.  BtJler  for  the  plaintiff  argued,  that  the  note,  though 
^giyen  after  the  bankruptcy,  was  in  this  case  binding  upon 
the  defendant,  and  therefore  the  certificate  was  no  bar  to 
the  present  action.  Ist^  Because  the  goods,  though  sold 
before  the  bankruptcy,  were  sold  on  credit,  and  not  to  be 
paid  for  till  a  future  day :  therefore,  if  no  security  at  all 
had  been  giyen,  the  debt  could  not  have  been  proved  under 
the  commission ;  because  such  a  case  does  not  fall  within 
the  provisions  of  stat.  7  Geo.  1,  c.Slf.  If  not,  this  is  tSeen'»w 
limply  the  case  of  a  sale  of  goods  on  future  credit,  for  McLdi. 
which  the  vendor  receives  a  note  after  the  vendee  is  be- 
come bankrupt :  because,  the  two  drafts  drawn  by  the 
plaintiff  on  the  defendant  at  the  time  of  the  sale,  and 
accepted  by  the  defendant,  could  not  vary  the  agreement : 
it  was  still  a  sale  on  future  credit,  and  no  debt  due  till 
after  the  bankruptcy.  Besides,  they  were  afterwards 
delivered  up.  If  no  debt  was  due  at  the  time  of  the  bank- 
ruptcy, the  merits  of  the  plea  are  clearly  not  proved :  for 
the  merits  are,  that  the  debt  was  then  due.  Now  it  clearly 
was  not  due,  and  therefore  the  certificate  was  no  bar  to  the 
demand.  2ndly.  Supposing  it  could  be  contended,  that 
there  was  any  thing  like  a  debt  due  before  the  bankruptcy, 
yet  the  plaintiff  upon  tbo  facts  stated  is  still  entitled  to 
recover  upon  the  note  in  question.  The  consideration  was 
for  a  fair  bond  Jide  debt,  without  any  mixture  of  fraud  or 
pretence  of  undue  advantage  by  the  plaintiff.  On  the  con- 
trary, there  was  a  gross  fraud  on  the  part  of  the  defendant, 
in  obtaining  the  goods  upon  the  eve  of  his  becoming  bank- 
rupt ;  and  the  conviction  of  such  his  misconduct  was  the 
inducement  with  him  to  offer  the  security  now  in  dispute. 
If  he  were  to  discharge  the  whole  original  debt,  it  would 
not  be  more  than  was  due,  and  what  in  conscience  he 
ought  to  pay.  But  here  the  plaintiff  has  agreed  to  accept 
much  less  than  in  conscience  was  due  to  him.  If  so,  like 
every  other  debt  which  a  man  is  bound  in  conscience  to 
discharge,  it  is  a  good  ground  for  raising  an  assumpsit. 
The  slightest  acknowledgment  is  sufficient  to  revive  a  debt 
barred  by  the  Statute  of  Limitations.  So,  where  a  man; 
after  he  comes  of  age,  promises  to  pay  a  debt  contracted 
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during  his  rainonty,  assumpsit  lies.  As  to  the  oase  of  a 
promise  by  a  bankrupt  to  pay  a  debt  in  consideration  of  a 
creditor's  signing  his  certificate,  that  is  made  void  by  the 
^statute  5  Geo.  2,  c.  SO,  sect.  11.  But  even  that  would 
have  been  a  good  ground  of  action  before  the  statute ;  and 
it  is  the  only  exception  made.  The  certificate,  no  doubt, 
is  a  provision  for  the  benefit  of  the  bankrupt.  But  he  may 
waive  it ;  and  here  he  has  waived  it  for  a  good  and  valu- 
able consideration.  If  so,  he  is  bound  by  the  contract.  In 
addition  to  this  general  reasoning,  he  cited  the  case  of 
Lewis  v.  Chase^  2  P.  Wms.  620 ;  and  Bamardision  v.  Ccpe- 
land,  argued  in  the  Common  Pleas,  in  Hilary  and  Easter 
terms  1761,  MSS. 

Mr.  Davenport  contra,  for  the  defendant,  contended,  that 
the  plaintiff  had  no  other  remedy  for  his  debt,  bnt  by 
resorting  with  the  rest  of  the  creditors  to  the  commissioD. 
That  the  transaction,  though  coloured  over,  was  clearly 
intended  as  an  evasion  of  the  bankrupt  laws,  and  therefore 
manifestly  illegal.  That  the  plaintiff*s  taking  up  the  two 
drafts,  and  accepting  another  security  short  of  his  real 
debt,  could  in  no  respect  be  a  new  consideration  to  the 
defendant ;  because  he  was  at  all  events  discharged  from 
them,  by  his  certificate :  and  as  to  the  objection  that  the 
original  debt  itself  was  not  within  the  stat.  7*  Geo.  1,  c.  81, 
and  therefore  could  not  have  been  proved  under  the  com- 
'  mission,  it  clearly  might,  allowing  a  rebate  of  interest  for 

the  time  of  the  credit  given.     That  the  question  depended 
solely  upon  the  construction  of  the  bankrupt  laws,  and  par- 
ticularly the  etat.  5  Geo.  2,  c.  80  ;  by  which  it  was  clear, 
tliat  where  such  a  promise  or  undertaking  is  made  bj  a 
bankrupt  beferd  his  certificate  obtained,  it  is  void.     That 
any  other  oonstrlidtion  would  open  a  door  to  that  colluaon 
respecting  the  certificate  which  the  statute  meant  to  avoid, 
and  at  the  same  time  be  highly  injurious  to  the  bankrupt. 
Tliereforc  he  prayed  judgment  might  be  entered  for  the 
defendant.  i 

Lord  Mansfield, — Tlie  plea  put  in,  in  this  case,  is,  that 
the  debt  was  due  at  the  time  of  the  act  of  bankruptcy  com- 
mitted ;  and  on  that  ploa,  in  point  of  form,  there  vsfi  > 
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BtroDg  objection  made  at  the  trial,  that  the  allegation  waa 
not  strictly  true :  because,  at  the  time  of  the  sale,  credit 
was  given  to  a  future  day ;  which  day,  as  it  appeared  in 
eyidence,  was  subsequent  to  the  act  of  bankruptcy  com- 
mitted. To  be  sure,  on  the  form  of  the  plea,  the  defend- 
*ant  must  fail.  But  I  never  like  to  entangle  justice  in 
matters  of  form,  and  to  turn  parties  round  upon  frivolous 
objections  where  I  can  avoid  it.  It  only  tends  to  the  ruin 
and  destruction  of  both.  I  put  it,  therefore,  to  the  counsel 
on  the  part  of  the  plaintiiF  to  give  up  the  objection  in  point 
of  form,  and  to  take  the  opinion  of  the  court,  whether, 
according  to  the  facts  and  truth  of  the  case,  the  defendant 
could  have  pleaded  his  certificate  in  bar  of  the  debt  in 
question.  And  in  case  they  had  refused  to  do  so,  I  should 
have  left  it  to  the  jury  upon  the  merits.  The  counsel  for 
the  plaintiif  very  properly  gave  up  the  point  of  form.  The 
question,  therefore,  upon  the  case  reserved,  is  worded  thus : 
Whether  the  facts  support  the  merits  of  the  defendants 
plea  ?  That  is,  whether  on  the  merits  of  the  case,  properly 
pleaded,  the  certificate  of  the  defendant  would  have  been  a 
bar  to  the  plaintiff's  action ! — Now,  in  this  case,  there  is  no 
fraud,  no  oppression,  no  scheme  whatsoever,  on  the  part  of 
the  plaintiff  to  deceive  or  impose  on  the  defendant ;  and  as 
to  collusion  with  respect  to  the  certificate,  where  a  creditor 
exacts  terms  of  his  debtor  as  the  consideration  for  signing 
his  certificate,  and  obtains  money  or  a  part  of  his  debt  for 
so  doing,  the  assignees  may  recover  it  back  in  an  action. 
But  that  is  not  the  case  hero.  So  far  from  it,  the  trans- 
action itself  excluded  the  plaintiff  from  having  any  thing 
to  do  with  the  certificate.  No  man  can  vote  for  or  against 
the  certificate  till  he  has  proved  his  debt.  Here  the  plain- 
tiff delivers  up  the  two  drafts  bearing  date  prior  to  the  act 
of  bankruptcy,  and  by  agreement  accepts  one  for  little 
more  than  half  their  amount,  bearing  date  after  the  com- 
mission of  bankruptcy  sued  out.  Most  clearly,  therefore, 
he  could  not  have  proved  that  note  under  the  commission ; 
and  if  not,  he  could  have  nothing  to  do  with  the  certificate. 
— That  brings  it  to  the  general  question,  whether  a  bank- 
rupt, after  a  commission  of  bankruptcy  sued  out,  may  not. 
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in  consideration  of  a  debt  due  before  the  bankruptcy,  and 
for  which  the  creditor  agrees  to  accept  no  dividend  or 
benefit  under  the  commission,  make  such  creditor  a  satis- 
faction in  part  or  for  the  whole  of  his  debt,  by  a  new 
undertaking  and  agreement !    A  bankrupt  may  undoubt- 
edly contract  new  debts ;  therefore,  if  there  is  an  objec- 
tion to  his  reviving  an  old  debt  by  a  new  promise,  it  must 
be  founded  upon  the  Aground  of  its  being  nudum  pactum. 
As  to  that,  all  the  debts  of  a  bankrupt  are  due  in  con- 
science, notwithstanding  he  has  obtained  his  certificate; 
and  there  is  no  honest  man  who  does  not  discharge  them, 
if  ho  afterwards  has  it  in  his  power  to  do  so.     Though  lU 
legal  remedy  may  be  gone,  the  debts  are  clearly  not  extin- 
guished in  conscience.     How  far  have  the  courts  of  equity 
gone  upon  these  principles!     Where  a  man  devises  his 
estate  for  payment  of  his  debts,  a  court  of  equity  says  (and 
a  court  of  law  in  a  case  properly  before  them  would  say 
the  same),  all  debts  barred  by  the  Statute  of  Limitations 
shall  come  in  and  share  the  benefit  of  the  devise ;  because 
they  are  due  in  conscience :  therefore,  though  barred  by 
law,  they  shall  be  held  to  be  revived,  and  charged  by  the 
bequest.     What  was  said  in  the  argument  relative  to  the 
reviving  a  promise  at  law,  so  as  to  take  it  out  of  the  Sta- 
tute of  Limitations,  is  very  true.     The  slightest  acknow- 
ledgment has  been  held  sufficient ;  as  saying,  *'  prove  your 
debt  and  I  will  pay  you  ;*' — **  I  am  ready  to  account,  but 
nothing  is  due  to  you  f^  and  much  slighter  acknowledg- 
ments than  these  will  take  a  debt  out  of  the  statute.    So 
in  the  case  of  a  man  who,  after  he  comes  of  age,  promises 
to  pay  for  goods  or  other  things,  wliich,  during  his  mino- 
rity, one  cannot  say  he  has  contracted  for,  because  the  law 
disables  him  from  making  any  such  contract ;  but  which 
he  has  been  fairly  and  honestly  supplied  with,  and  which 
were  not  merely  to  feed  his  extravagance,  but  reasonable 
for  him  (under  his  circumstances)  to  have ;  such  promise 
shall  be  binding  upon  him,  and  make  his  former  unde^ 
taking  good. — Let  us  see  then  what  the  transaction  is  io 
the  present  case.     The  bankrupt  appears  to  me  to  have 
defrauded  the  plaintiff,  by  drawing  him  in,  on  the  eve  of  a 
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bankruptcy,  to  sell  him  such  a  quantity  of  goods  on  credit. 
It  was  grossly  dishonest  in  him  to  contract  such  a  debt  at 
a  time  when  he  must  have  known  of  his  own  insolvency, 
and  which  it  is  clear  the  plaintiif  had  not  the  smallest  sus- 
picion of,  or  he  would  not  have  given  credit,  and  a  day  of 
payment  in  futuro.  On  the  other  hand,  what  is  the  con- 
duct of  the  plaintiff?  He  relinquishes  all  hope  or  chance 
of  benefit  from  a  dividend  under  the  commission,  by  for- 
bearing to  prove  his  debt ;  gives  up  the  securities  he  had 
received*  from  the  bankrupt^  and  accepts  of  a  note,  amount- 
ing to  little  more  than  half  the  real  debt,  in  full  satisfac- 
tion of  his  whole  demand.  Is  that  against  conscience !  Is 
it  not,  on  the  contrary,  a  fair  consideration  for  the  note  in 
question !  He  might  foresee  prospects  from  the  way  of 
life  the  bankrupt  was  in,  which  might  enable-  him  to  re- 
cover this  part  of  his  debt,  and  he  takes  his  chance ;  for 
tiU  then  he  could  get  nothing  by  the  mere  imprisonment 
of  his  person.  He  uses  no  threats,  no  menace,  no  oppres- 
sion, no  undue  influence;  but  the  proposal  first  moves 
from,  and  is  the  bankrupt'^s  own  voluntary  request.  The 
single  question  then  is,  whether  it  is  poi^sible  for  the  bank- 
rupt, in  part  or  for  the  whole,  to  revive  the  old  debt !  As 
to  that,  Mr.  Justice  Aston  has  suggested  to  me  the  autho- 
rity of  Dillon  V.  Bailey^  where  the  court  would  not  hold  to 
special  bail,  but  thought  reviving  the  old  debt  was  a  good 
consideration.  The  two  cases  cited  by  Mr.  Buller  are 
very  material.  Lewis  v.  Chase^  1  P.  Wms.  620,  is  much 
stronger  than  this  ;  for  that  smelt  of  the  certificate  ;  and 
the  Lord  Chancellor''s  reasoning  goes  fully  to  the  present 
question.  Then  the  case  of  Bamardiston  v.  Coupland^  in 
C.  B.,  is  in  point.  Lord  Chief  Justice  Willes  there  says, 
^'  that  the  revival  of  an  old  debt  is  a  sufficient  consideration.*^ 
That  determines  the  whole  case.  Therefore,  I  am  of 
opinion,  that  if  the  plea  put  in  had  been  formally  pleaded, 
the  merits  of  the  case  would  not  have  been  sufficient  to  bar 
the  plaintifTs  demand. 

Aston^  Justice. — As  a  case  of  conscience,  I  am  clearly  of 
opinion  that  the  plaintiff  is  entitled.  Wherever  a  party 
waives  his  right  to  come  in  under  the  commission,  it  is  a 
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benefit  to  the  rest  of  the  creditors.  In  the  case  of  Dillan 
V.  Bailet/j  the  court  on  the  last  day  of  the  term  were  of 
opinion,  ^*  that  the  defendant  could  not  be  held  to  special 
bail ;  yet  they  would  not  say  that  he  might  not  revive  the 
old  debt,  which  was  clearly  due  in  conscience."  A  bank- 
rupt, may  be,  and  is,  held  to  be  discharged  by  his  certificate 
from  all  debts  due  at  the  time  of  the  commission  :  but  still 
he  may  make  himself  liable  by  a  new  promise.  If  he  could 
not,  the  provision  in  the  st.  5  Geo.  2,  o.  30,  sec.  1 1,  by 
which  every  security  for  the  payment  of  any  debt  due 
before  the  party  became  bankrupt,  as  a  consideration  to  a 
creditor  to  sign  his  certificate,  *  is  made  void,  would  be 
totally  nugatory. — Lord  Mansfield  added  that  this  obser- 
vation was  extremely  forcible  and  strong. 

Per  Cur,     Judgment  for  the  plaintiff. 


On  the  same  ground  stands  a 
promise  to  pay  a  debt  barred  by 
the  Statute  of  Limitations,  Heyling 
V.  HattinffSi  Lord  llaym.  389  ;•  or 
by  the  provisions  of  an  insolvent 
act,  Best  v.  Barber^  S.  N.  P.  69  ; 
or  contracted  during  infancy, 
Sontherton  v.  UliUlockc,  1  Str.  ()90. 
But  in  all  these  cases  the  legisla- 
ture has  intervened,  In  the  case 
of  bankruptcy,  st.  6  G.  4,  cap.  16, 
sec.  131,  enacts,  "that  no  bank- 
rupt, after  his  certificate  shall  have 
b(^en  allowed,  shall  be  liable  to  pay 
or  satisfy  any  debt,  claim,  or  de- 
mand, from  which  he  shall  have 
been  discharged  by  virtue  of  such 
certificate,  or  any  part  of  such 
debt,  claim,  or  demand,  upon  any 
contract,  promise,  or  agreement 
made,  or  to  be  made,  after  the 
suing  out  of  the  commission,  unless 
such  promise,  contract,  or  agree- 
ment be  made  tw  writing^  signed  by 


die  bankrupt^   or   by  some  person 
thereto  lawfidly  outhorised  in  writing 
by  such  bcuikruptJ''*     In  the  case  oF 
the  Statute  of  Limitations,  st.  9  G. 
4,  c.  14,  requires  that  the  acknow- 
ledgment which  is  to  take  a  caso 
out  of  its  operation   shall  be   im- 
writing  signed  by  the  party   to  b^ 
charged  thereby  ;  leaving,  however, 
the  effect  of  part  payment  as  it 
stood  before  the  act.     See  IVhit^ 
combe   v.    IVhiting^  atUe^   et  nntas. 
And  in  construing  this  act  it  has 
been  thought  that  a  general  written 
acknowledgment  of  liability  cannot 
be  applied  by  parol  evidence  to  the 
particular  debt  which  it  is  desired 
to  exempt  from  the  ojwration  of 
the  statute.    Kennett  v.  MilbanL  8 
Bingh.  38,  Qiia^rc  hoirteer  and  see 
Dicknmm  v.  llafjirld^  I    M.  &  11. 
141  ;    Waters  v.  Tomkins,  2  C.  M. 
&    K.  726 ;    Bird  v.    Gammon^  3 
Bingh.  N.  C.  888.     In  the  case  of 
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the  insolvent,  st.  7  G.  4,  c.  57,  sec. 
61,  directed,  and  1  &  2  Vict.  c.  110, 
sec.  91,  now  directs,  that  after  any 
person  shall  have  become  entitled 
to  the  benefit  of  that  act,  by  any 
such  adjudication  as  therein  afore- 
said, no  writ  otji.fa,  or  elegit  shall 
issue  on  any  judgment  obtained 
against  him  for  any  debt  or  sum  of 
money  with  respect  to  which  ho 
shall  have  so  become  entitled,  nor 
in  any  action  on  any  new  contract  or 
security  for  payment  thereof  except 
upon  the  judgment  entered  up 
against  such  prisoner,  according  to 
that  act ;  and  if  any  suit  or  action 
bo  brought,  or  any  scire  facias 
issued  against  any  such  person,  his 
heirs,  executors,  administrators,  or 
assigns,  for  any  such  debt  or  sum 
of  money,  or  on  any  new  contract 
or  security  for  payment  thereof, 
or  upon  any  judgment  obtained 
against,  or  any  statute  or  recog- 
nizance acknowledged  by  such  per- 
son for  the  same,  except  as  afore- 
said, it  shall  be  lawful  for  such 
person,  his  heirs,  executors,  or 
administrators,  to  plead  generally, 
that  such  person  was  duly  dis- 
charged according  to  this  act,  by 
the  order  of  adjudication  made  in 
that  behalf;  and  that  such  order 
remains  in  force,  without  pleading 
any  other  matter  specially,  whereto 
the  plaintiff  may  reply  generally, 
and  deny  the  matter  pleaded  as 
aforesaid,  or  reply  any  other  mat- 
ter or  thing,  which  may  show  the 
defendant  not  to  be  entitled  to  the 
benefit  of  this  act,  or  that  such 
person   was  not  duly  discharged. 


according  to  the  provisions  thereof, 
in  the  same  manner  as  the  plaintiff 
or  plaintifls  might  have  replied  in 
case  the  defendant  had  pleaded 
this  act,  and  a  discharge  by  virtue 
thereof,  specially.  The  defendant 
must  take  advantage  of  this  act  by 
pleading  at  the  proper  time,  for 
the  court  will  not  relieve  him  in  a 
summary  way,  as  by  setting  aside 
a  judgment  signed  on  a  warrant  of 
attorney  to  confess  judgment  in 
an  action  on  a  bill  given  for  the 
old  debt.  Philpott  v.  Aslett^  4 
Tyrwh.  729.  Sed  vide  Smith  v. 
Alexander^  5  Dowl.  13,  where 
Williams,  J.,  set  aside  a  warrant 
of  attorney;  but  there  no  action 
had  been  brought,  so  that  defen- 
dant had  had  no  opportunity  of 
pleading.  If  properly  taken  ad- 
vantage of,  the  act  is  a  defence, 
even  though  there  bo  a  new  consi- 
deration for  the  insolvent''s  promise 
to  discharge  the  old  debt.  Evans 
V.  Williams,  3  Tyrwh.  226.  Lastly, 
the  case  of  the  infant  is  provided 
for  by  St.  9  G.  4,  c.  14,  s.  5,  which 
enacts  that  '^  no  action  shall  be 
maintained  whereby  to  charge  any 
♦person,  upon  any  promise  made 
after  full  age,  to  pay  any  debt 
contracted  during  infancy,  or  upon 
any  ratification,  after  full  age,  of 
any  promise  or  simple  contract, 
made  during  infancy,  unless  such 
promise  or  ratification  shall  be 
made  by  some  writing,  signed  by 
the  party  to  be  charged  there- 
with." 

Notwithstanding  the  above  en- 
actments, the  principles  laid  down 
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in  the  text  continue  in  full  force,  as    they   would  have  applied  to 

and   apply  to   contracts   entered  parol  contracts  conceived  in  similar 

into  in  writing  according  to  the  terms  before  those  statutes.     In 

directions  of  the  respective  acts  the  case  of  the  insolvent,  indeed, 

prescribing  that  ceremony,  exactly  such  a  contract  is  now  prohibited. 
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TRIN.^M  GEO.  3.  B.  R. 
[mKPomTSD  cowp.  640.] 

A  perMH  can  commit  but  one  offence  on  the  same  day^  by 
^*  exercising  his  ordinary  calling  on  a  Sunday^  contrary  to 
the  statute  2.9  Car.  2,  c.  7.  Ajidy  if  a  justice  of  peace  pro- 
ceed  to  convict  him  in  more  than  one  penalty  for  the  same 
day^  it  is  an  excess  of  jurisdiction  for  which  an  action  will 
lie^  before  the  convictions  are  quashed,  Soeantnil©- 

'      •'  ^  goat  cate. 

This  was  an  action  of  trespass  brought  by  the  plaintiff  another  t. 
against  the  defendant,  for  breaking  into  his  house  and  taking  ^/^^^^^  52. 
away  his  goods,  and  converting  them  to  his  own  use  :  to 
this  the  general  issue  was  pleaded,  and  the  cause  came  on 
to  be  tried  at  Westminster,  before  Lord  Mansfield^  at  the 
sittings  after  Easter  term,  1777 ;  when  a  verdict  was  found 
for  the  plaintiff,  for  three  several  sums  of  five  shillings  each, 
and  costs  40s.,  subject  to  the  opinion  of  the  court  upon  the 
following  case.  ^^  That  the  plaintiff  was  convicted  of  selling 
small  hot  loaves  of  bread,  the  same  not  being  any  work  of 
charity,  on  the  same  day  (being  Sunday)  by  four  separate 
convictions,  which  were  as  follow  :  '  Westminster  to  wit. 
Be  it  remembered,  that  on  the  10th  of  November,  1776, 
Peier  Crepps,  of,  &c.,  baker  and  Salter  of  bread,  is  lawfully 
convicted  before  me,  Jonathan  Durden,  one  of  his  Majesty'^s 
justices  of  the  peace  for  the  said  city  and  liberty  of  West- 
minster,  for  unlawfully  doing  and  exercising  certain  worldly 
labour,  business,  and  work  of  his  ordinary  calling  of  a 
baker  in  the  parish  aforesaid,  by  selling  of  small  hot  loaves 
of  bread,  commonly  called  rolls,  the  same  not  being  any 
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work  of  necessity  or  charity,  on  the  said  10th  of  November, 
being  the  Lord's  day,  commonly  called  Sunday,  contrary  to 
♦the  statute  in  that  case  made  and  provided ;  for  which 
offence  I,  the  said  Jonathan  Durden,  have  adjudged,  and 
do  hereby  adjudge,  the  said  Peter  Crepps  to  have  forfeited 
the  sum  of  five  shillings.' '' 

The  three  other  convictions  were  verbatim  tho  same, 
without  any  variation.  The  case  then  proceeded  to  state, 
that  tho  defendant  Durden  issued  the  four  warrants,  after- 
wards stated,  to  the  other  defendants,  who  by  virtue  of 
those  warrants  levied  the  four  penalties  of  five  shillings 
each,  and  the  expenses.  The  first  of  these  four  warrants 
run  thus  :  ^'  Westminster  to  wit.  To  the  constables  of  St. 
James'^s,  in  the  city  and  liberty  of  Westminster.  Whereas 
information  has  been  made  before  me,  Jonathan  Durden, 
one  of  his  Majesty's  justices  of  the  peace  for  the  city  and 
liberty  of  Westminster,  that  Peter  Crepps,  baker,  of,  &c., 
did  on  the  10th  day  of  November,  1776,  being  the  Lord's 
day,  commonly  called  Sunday,  exercise  his  trade  and  ordi- 
nary calling  of  a  baker,  by  selling  hot  loaves  of  bread, 
contrary  to  tho  statute  in  that  case  made  and  provided ; 
and  whereas  the  said  Peter  Crepps  has  been  duly  sum- 
moned to  appear  before  me,  to  answer  to  the  said  infor- 
mation, but  has  contemptuously  refused  to  appear  to 
answer  the  contents  thereof;  and  whereas,  upon  full  exa- 
mination, and  upon  the  oath  of  J.  H.,  the  said  Peter 
Crepps  was  lawfully  convicted  before  me  of  the  offence 
aforesaid,  whereby  he  has  incurred  the  penalty  of  five 
shillings  pursuant  to  the  statute  in  that  case  made  and 
provided ;  therefore,  &c.  &c."  The  words  of  the  other 
three  warrants  were  verbatim  the  same. 

The  first  question  reserved  was,  whether  in  this  action, 
and  before  the*  convictions  were  quashed,  an  objection  could 
be  made  to  their  legality  ?  If  no  objection  could  be  made, 
then  a  nonsuit  was  to  be  entered.  But  in  case  an  objection 
to  their  legality  might  be  made,  then  the  question  was, 
whether  the  levy  under  the  three  last  warrants  could  be 
justified  I  If  not  justifiable,  a  verdict  was  to  be  entered 
for  the   plaintiff,  with  1 5s.  damages  and  40ir.  costs;  if 
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justifiable,   then   a  verdict   was   to  bo   entered   for    the 
defendants. 

Mr.  BuUer  for  the  plaintiff,  as  to  the  first  point,  insisted, 
that  wherever  a  conviction  is  in  itself  clearly  bad,  it  is 
open  to  the  party  to  take  objection  to  it  in  an  action 
against  the  ^justice ;  and  it  is  no  answer  on  his  part  to 
say,  that  the  conviction  is  not  quashed,  or  in  force ;  be- 
cause it  is  incumbent  upon  him  to  show  the  regularity  of 
his  own  proceedings.  That  there  were  several  cases  to  this 
purpose ;  and  though  they  were  decisions  at  nisi  prius, 
yet,  as  they  were  uniform  in  laying  down  the  same  doc- 
trine, they  ought  to  have  considerable  weight  in  this  case. 
The  first  he  should  mention  was  HiU  v.  Bateman^  1  Str. 
711  ;  not  for  the  principal  matter  adjudged,  but  because 
it  was  agreed  on  all  hands,  in  that  case,  as  a  settled  point, 
'*  that  in  all  actions  against  justices  of  peace,  they  must 
show  the  regularity  of  their  proceedings."    He  added,  that 
ho  had  a  manuscript  note  of  the  same  case,  to  the  same 
purport.    In  a  case  of  Movlt  v.  Jennings^  coram  Eyre^  Chief 
Justice,  upon  trespass  and  false  imprisonment  against  the 
defendant,  and  the  general  issue  pleaded,  it  appeared  that 
the  plaintiff  had  been  convicted  of  swearing ;  and  Ej/re 
said,  if  the  nature  of  the  oaths  had  not  been  specified  in 
the  conviction,  so  that  they  might  appear  to  the  court,  the 
conviction  would  have  been  void.     In  Stanbury  v.  Bolty 
coram  Fortescue,   J.,  Trin.  11  Geo.  1,  upon  trespass  for 
taking  a  brass  pan,  and  false  imprisonment,  it  did  not 
appear  that  the  plaintiff  had  been  summoned ;  and  the 
conviction  was  adjudged  void  for  that  reason  only.     In 
Coles's  case^  Sir  William  Jones  170,  it  was  held  by  the 
whole  court,  ^'  that  if  a  justice  does  not  pursue  the  form 
prescribed  by  the  statute,  the  party  need  not  ^bring  error, 
but  all  is  void,  and  coram^  non  judice^     There  are  other 
authorities  in  which  it  has  been  held,  that  an  action  will 
lie,  even  though  the  conviction  is  good  in  point  of  form,  if 
it  is  not  supported  by  the  truth  and  justice  of  the  case. 
There  was  one  in  Shropshire^  before  Gotddy  Justice,  where 
the  plaintiff  had  been  convicted  upon  the  game  laws,  and 
the  conviction  itself  good  in  point  of  form :  but  the  party 
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was  not  in.  truth  an  object  of  the  game  laws ;  whereupon 
Gould  directed  the  jury  to  find  for  the  plaintiff,  which  they 
accordingly  did.     Thei*e  was  another  case  in  Lancashire^ 
before  Mr.  Justice  Gould^  to  the  same  effect.    In  criminal 
cases  it  is  clear,  that  the  conviction  being  good  in  point  of 
form  is  no  protection  to  the  justice ;  and,  if  not,  why 
should  it  be  so  in  a  civil  action !    If  he  convict  illegally,  he 
ought  not  to  be  sheltered,  and  an  action  is  the  *only  mode 
of  redress  to  the  party  injured.     But,  if  the  formality  of 
the  conviction  is  to  be  an  answer  to  the  action,  the  party 
injured  would  be  without  redress,  where  he  would  be  most 
entitled  to  it ;  because  the  caution  of  the  justice,  to  be  cor* 
rect  in  form,  would  increase  in  proportion  to  his  intention 
to  act  illegally.     In  Bmcklesbury  v.  Smithy  2  Bur.  656, 
every  act  previous  to  the  conviction  is  set  out,  as  well  as 
the  conviction  itself.    If  this  case  had  happened  before 
the  stat.  7  Jac.  1,  c.  5,  which  enables  justices  of  peace  to 
plead  the  general  issue,  and  give  the  special  matter  in  evi- 
dence, the  defendant  must  have  specially  set  forth  every 
stage  of  the  proceedings  upon  the  record,  and  the  omission 
of  any  one  fact  would  have  been  fatal :  or,  if  upon  the  face 
of  the  record  it  had  appeared  the  conviction  was  ill^;al,  it 
would  have  been  a  good  cause  of  demurrer.     Since  the 
statute,  his  defence  must  be  equally  good  in  evidence  :  for 
the  statute  does  not  vary  the  law  ;  it  only  meant  to  ease 
the  justice  from  the  difficulty  and  risk  of  special  pleading. 
Even  in  cases  where  the  legislature  gives  a  summary  form 
of  conviction,  and  where  no  summons  is  necessary,  ihe 
justices  must  pursue  the  form  prescribed,  or  it  will  be  fatal. 
Secondly,  upon  the  merits :  the  words  of  the  stat.  29  Car.  2, 
c.  7,  are,  ^^  that  no  tradesman  or  other  person  shall  do  or 
exercise  any  worldly  labour,  business,  or  work  of  their 
ordinary  calling  on  the  Lord'^s  day,  works  of  necessity  and 
charity  only  excepted."    In  Rex  v.  Coxy  2  Bur.  786,  the 
court  held  ''  that  baking  puddings  and  pies  was  within  the 
exception  C  and,  if  so,  why  should  not  the  baking  rolls  be 
so  too !     But  what  is  decisive  is,  that  the  stat.  29  Car.  2, 
c.  7)  gives  no  summary  form  of  conviction ;  whereas  the 
convictions  produced  barely  state  that  the  plaintiff  was  con- 
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victed,  without  any  information,  summonB,  appearance,  or 
evidence  being  stated.  In  point  of  form,  therefore,  all 
four  are  bad.  Lastly,  supposing  they  were  good  in  form, 
the  three  last  are  an  excess  of  the  justice^s  jurisdiction ;  for 
the  offence  created  by  the  statute  is  ''  exercimg  his  call- 
ing on  the  Lord'^s  day.'*  If  the  plaintiff,  therefore,  had 
continued  baking  from  morning  till  night,  it  would  still  be 
but  one  offence.  Here  there  are  four  convictions  for  one 
and  the  same  offence ;  consequently,  as  to  three,  there  is 
an  excess  of  jurisdiction :  and  if  so,  all  is  void,  and  coram 
nonjudice;*  and  an  action  will  lie,  not  only  against  the  jus- 
tice, but  likewise  against  the  officers.  To  this  point  he 
cited  Hardres,  484,  and  concluded  by  praying  judgment 
for  the  plaintiff. 

Mr.  T.  Cowper  cmUra^  for  the  defendant,  contended, 
1.  That  by  the  bare  production  of  the  conviction  at  the 
trial  the  cause  was  at  an  end,  and  the  court  estopped  from 
any  further  inquiry.  That  it  was  the  general  apprehension 
and  prevailing  opinion  of  the  profession,  founded  in  con- 
stant practice,  that  a  conviction  in  a  matter  of  which  the 
justice  had  jurisdiction,  must  be  removed  by  certiorari  and 
quashed,  before  it  can  be  questioned  at  nisiprius.  If  he 
has  no  jurisdiction,  no  doubt  but  all  is  coram  non  judke^ 
and  void.  But  here  the  justice  had  jurisdiction ;  and  if 
so,  with  deference  to  the  opinion  of  Mr.  Justice  Gould^  in 
the  cause  tried  before  him  in  Shropshire^  the  conviction,  as 
to  the  matter  of  fact  contained  in  it,  is  conclusive  in  favour 
of  the  justice  in  an  action,  though  it  is  not  so  in  an  infor- 
mation. If  it  were  not,  instead  of  the  mischief  to  be 
apprehended  from  the  oppression  of  the  justice,  no  one 
would-  act  in  the  commission.  2.  As  to  the  objections 
which  have  been  taken  to  the  convictions  in  point  of  form, 
he  said,  it  would  be  time  enough  to  answer  them  when  the 
convictions  were  removed  and  stood  in  the  paper  for  argu- 
ment. At  present  it  was  sufficient  to  observe  that  they 
continued  as  so  many  judgments  on  record,  and,  as  such, 
conclusive,  till  reversed  by  appeal,  or  quashed  by  this  court. 
He  agreed  the  stat.  7  Jac.  1,  c.  5,  did  not  vary  the  law : 
but  insisted,  that  before  that  statute,  it  would  have  been 

I  I 
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a  good  plea  for  the  defendant  to  have  stated,  that  the  plain- 
tiff was  convicted,  8zc.,  as  in  this  case  ;  and  if  the  plaintiff 
had  traversed  the  conviction,  the  defendant  might  have 
demurred.  The  sole  ground  and  object  of  taking  away 
the  certiorari  in  the  several  acts  of  parliament  for  that  pur- 
pose, was  to  prevent  vexatious  suits  against  justices  for 
mere  informalities  in  their  proceedings.  But  they  still 
remain  liable  to  an  information  if  they  wilfully  act  wrong. 
This  court  has  often  lamented,  when  obliged  to  quash  a 
conviction  for  want  of  form,  because  it  opens  a  door  to  an 
action. 

As  to  this  being  but  one  continued  offence,  it  might  be, 
that  it  was  carried  on  at  four  different  places ;  for  there  is 
♦evidence  of  four  different  acts,  and  the  court  will  not  pre- 
sume the  contrary  against  the  justice.  But,  if  the  nature 
of  the  offence  is  such,  that  it  could  only  be  committed  once 
in  the  same  day,  still  the  plaintiff  has  no  remedy,  while  the 
convictions  are  in  force,  but  by  removing  them  into  this 
court  to  be  quashed  for  iUegality. 

Lord  Mansfield. — May  there  not  be  this  point,  that  the 
justice  had  no  jurisdiction,  after  convicting  the  plaintiff  in 
the  first  penalty  i  The  act  of  parliament  gives  authority  to 
punish  a  man  for  exercising  liis  ordinary  calling  on  Sunday. 
The  justice  exercises  his  jurisdiction,  by  convicting  him  in 
the  penalty  for  so  doing.  But  then,  he  has  proceeded  to 
convict  him  for  three  other  offences  in  the  same  day. 

Mr.  Cowper, — If  he  has  done  so,  it  is  only  a  ground  for 
quashing  the  convictions :  but  no  priority  appears  to  give 
legality  to  one  in  preference  to  the  other. 

Lord  Mansfield. — This  point  you  agree  in ;  that  if  the 
justice  had  no  jurisdiction,  it  is  open  to  inquiry  in  an  action. 
Now,  if  there  are  four  convictions,  for  one  and  the  same  of- 
fence committed  on  one  and  the  same  day,  three  of  them  must 
necessarily  be  bad  ;   and,  if  so,  it  docs  not  signify  as  to  the 
merits  of  the  action  which  of  the  four  is  legal,  or  which  illegal. 
I  do  not  remember  that  at  the  trial  it  was  contended  the 
plaintiff  would  be  entitled  to   recover  if  the  convictions 
were  informal :  or  that  any  objection  was  taken  to  their 
formality  there.     The  single  question  intended  to  be  tried 
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was,  whether  there  oould  be  more  than  one  penalty  incur- 
red for  exercising  a  man's  ordinary  calling  on  one  and  the 
same  Sunday  ?  As  to  that  there  can  be  no  doubt :  the  only 
doubt  was,  whether  that  objection  could  be  taken  at  the 
trial  before  the  convictions  were  quashed.  In  the  extent 
in  which  the  argument  upon  that  point  has  proceeded,  it 
is  a  matter  of  considerable  consequence  ;  and,  as  a  general 
question,  I  should  be  glad  to  think  of  it. 

Aston^  Justice.  The  court  will  never  grant  an  informa- 
tion, unless  the  conviction  is  quashed.  Rex  v.  Heber, 
2  Str.  915.  As  to  the  general  question  before  the  court, 
suppose  the  justice  were  to  convict  for  a  single  offence, 
where  no  offence  at  all  had  been  committed ;  would  not  an 
action  lie  in  that  case  ?  If  it  would,  why  not  in  this,  where 
*there  are  four  convictions  for  one  and  the  same  offence ! 
It  seems  to  me  that  the  baking  every  roll  might  as  well 
have  been  charged  as  a  separate  offence. 

Cur.  adv,  vulL 


Afterwards,  on  Wednesday  June  18th  in  this  term,  Lord 
Mansfieldy  after  stating  the  case  at  large,  delivered  the  un- 
animous opinion  of  the  court  as  foUows : — Upon  the  trial  of 
this  cause,  no  objection  was  made  to  the  formality  of  the 
convictions :  I  doubt  whether  they  were  read,  and  for  this 
reason ;  because,  by  the  state  I  have  of  them,  they  appear 
different  from  the  warrants :  for  the  convictions  take  no 
notice  of  any  summons  (t),  nor  of  any  informations,  nor  of  . .  v  j^  ,  . 
any  evidence  (J)  upon  oath  given ;  though  the  warrants  take  defendant  made 

..  -  i«    1        1    i»       1         f  •  default.     See 

notice  of  a  summons,  of  the  defendant  s  not  appearing  to  R.v.AiUngum, 
that  summons,  of  an  information  laid,  and  evidence  given  ^^v'V/na6fe* 
upon  oath.     This  objection  would  have  cone  to  all  the  four  i*>  ^^o ;  R.  v. 

^  .  .  stone,  1  East, 

cases  equally ;  but,  at  the  trial,  no  objection  whatever  was  649. 
made  to  the  first  conviction  or  warrant.     But  the  objection  Lovett,  7  t.^r. 
made  was  this  ;  that  allowing  the  first  conviction  and  war-  ^-?^  '^^-  '^• 
rant  to  be  good,  the  three  others  were  an  excess  of  the  919 ;  R-  v. 
jurisdiction  of  the  justice,  and  beyond  it :  for  that  on  the  588. 
true  construction  of  the  stat.  29  Car.  2,  c.  7.  there  can  be 
but  one  offence,  attended  with  one  single  penalty,  on  the 
same  day. 

I  I  2 
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In  answer  to  this  it  was  objected,  on  the  part  of  the 
defendants,  that  no  such  objection  could  be  taken  to  the 
convictions  till  after  they  had  been  quashed  in  this  court ; 
and  that  if  a  case  were  to  be  made  with  regard  to  that,  it 
must  be  taken  upon  the  question,  whether,  according  to  the 
true  construction  and  meaning  of  the  act,  the  party  could 
be  guilty  of  repeated  oifences  on  one  and  the  same  day ! 
Therefore,  the  questions  stated  for  the  opinion  of  the  court 
on  the  present  case  are,  first,  ^'  Whether,  in  this  action,  and 
before  the  convictions  were  quashed,  an  objection  could  be 
made  to  their  legality  i  If  the  court  should  be  of  opinion 
no  objection  could  be  made,  then  a  nonsuit  to  be  entered 
up  :  but,  in  case  the  objection  might  be  made,  then  2ndly. 
Whether  the  levy  made  under  the  three  last  warrants 
could  be  justified  V  The  first  question  is,  '^  whether  any 
objection  can  be  made  to  the  legality  of  the  convictions 
•before  they  were  quashed."  In  order  to  see  whether  it 
can,  we  will  state  the  objection :  it  is  this  ;  that  here  are 
three  convictions  of  a  baker,  for  exercising  his  trade  on 
one  and  the  same  day ;  he  having  been  before  convicted  for 
exercising  his  ordinary  calling  on  that  identical  day.  If  the 
act  of  parliament  gives  authority  to  levy  but  one  penalty, 
there  is  an  end  of  the  question,  for  there  is  no  penalty  at 
common  law.  On  the  construction  of  the  act  of  parlia- 
ment, the  offence  is,  "  exercising  his  ordinary  trade  upon 
the  Lord"'s  day  ;''  and  that,  without  any  fractions  of  a  day, 
hours,  or  minutes.  It  is  but  one  entire  offence,  whether 
longer  or  shorter  in  point  of  duration  ;  so,  whether  it  con- 
sist of  one,  or  a  number  of  particular  acts.  The  penalty 
incurred  by  this  offence  is,  five  shillings.  There  is  no  idea 
conveyed  by  the  act  itself,  that,  if  a  tailor  sews  on  the 
Lord's  day,  every  stitch  he  takes  is  a  separate  offence ;  or, 
if  a  shoemaker  or  carpenter  work  for  different  customers 
at  different  times  on  the  same  Sunday,  that  those  are  so 
many  separate  and  distinct  offences.  There  can  be  but  one 
entire  offence,  on  one  and  the  same  day :  and  this  is  a 
much  stronger  case  than  that  which  has  been  alluded  to,  of 
killing  more  hares  than  one  on  the  same  day :  killing  a 
single  hare  is  an  offence ;  but  the  killing  ten  more  in  the 
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dame  day  will  not  multiply  the  offence,  or  the  penalty 
imposed  by  the  statute  for  killing  one.  Here,  repeated 
offences  are  not  the  object  which  the  legislature  had  in  view 
in  making  the  statute  :  but  singly  to  punish  a  man  for  ex- 
ercising his  ordinary  trade  and  calling  on  a  Sunday.  Upon 
this  construction,  the  justice  had  no  jurisdiction  whatever 
in  respect  of  the  three  last  convictions.  How  then  can 
there  be  a  doubt,  but  that  the  plaintiff  might  take  this 
objection  at  the  trial  ?  2ndly.  With  regard  to  the  form  of 
the  defence,  though  the  stat.  7  Jac.  1 ,  c.  5,  enables  justices 
of  peace  to  plead  the  general  issue,  and  give  the  special 
matter  in  evidence  ;  in  doing  so,  it  only  allows  them 
to  give  that  in  evidence,  which  they  must  before  have 
pleaded ;  and,  therefore,  they  must  still  justify.  But  what 
could  the  justification  have  boon  in  this  case,  if  any  had 
been  attempted  to  be  set  up  ?  It  could  only  have  been 
this  :  that  because  the  plaintiff  had  been  convicted  of  one 
offence  on  that  day,  therefore  the  justice  had  convicted  him 
*in  three  other  offences  for  the  same  act.  By  law  that  is 
no  justification :  it  is  illegal  an  the  face  ofit;  and,  therefore, 
as  was  very  rightly  admitted  by  the  counsel  for  the  de- 
fendant in  the  argument,  if  put  upon  the  record  by  way  of 
plea,  would  have  been  bad,  and  on  demurrer  must  have 
been  so  adjudged.  Most  clearly,  then,  it  was  open  to  the 
plaintiff  upon  the  general  issue,  to  take  advantage  of  it  at 
the  trial.  The  question  does  not  turn  upon  niceties  ;  upon 
a  computation  how  many  hours  distant  the  several  bakings 
happened  ;  or  upon  the  fact  of  which  conviction  was  prior 
in  point  of  time ;  or  that  for  uncertainty  in  that  respect, 
they  should  all  four  be  held  bad  :  but  it  goes  upon  the 
ground,  that  the  offence  itself  can  be  committed  only  once 
in  the  same  day.  We  are,  therefore,  all  clearly  of  opinion, 
that  if  there  was  no  jurisdiction  in  the  justice,  the  same 
might  have  appeared  at  the  trial  :  of  course,  we  are  of 
opinion  that  this  objection  might  have  been  made,  and  that 
the  objection  itself,  in  point  of  law,  is  well  founded. 

Ptr  Cur.     Postea  to  be  delivered  to  the  plaintiff. 
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According  to  Griffith  v.  Harries, 
2  Mee.  &  W.  335,  tho  rule  b  the 
«aine  whether  the  conviction  ap- 
pear on  the  face  of  it  to  be  for  an 
offence  not  within  the  magistrate's 
jurisdiction,  or  to  be  for  an  offence 
within  the   magistrate's  jurisdic- 
tion, but  defective  for  want  of  the 
circumstances  necessary  to  a  con- 
viction for  that  offence ;  see  Lan- 
caster  v.  Greaves^  9  B.  &  C.  628 ; 
Morgan  v.  Hughes,  2  T.  R.  225 ; 
Hcardy  v.  Uyle,  9  B.  &  C.  603 ; 
Groome  v.  Forrester, 5  M.  &  S.  820  ; 
or  of  a  sufficiently  specific  state, 
ment  of  them,  Newman  v.  Earl  of 
Hardwiche,  8  A.&  E.  127;  for, 
as  was  observed   in   Lancaster  v. 
Greaves,  though  the  conviction  is 
conclusive   upon   matter   of  fact, 
and,  if  the  defendant  mean  to  rely 
on  matter  of  fact,  he  should  make 
his  defence  at  the  time,  the  rule  is 
not  so  as  to  matter  of  law.  So  if  the 
conviction  of  two  persons  be  joint 
for  offences  ex  necessitate  rei  seve- 
ral, it  will  be  void,  and  they  may 
sue  in  trespass  if  it  be  acted  upon. 
Morgan  v.  Brown,  4  A.  &  E.  515. 
But,  *'a  conviction  by  a  magistrate 
who  has  jurisiliction  over  tho  sub- 
ject matter  is,  if  no  defects  appear 
on  tho  face  of  it,  conclnsioe  evidence 
of  tho Jacts  stated  in  it;  "  Brittain 
V.  Kinnaird,  et  al,  1  B.  &  B.  482 ; 
per  Dallas,  Chief  Justice.    In  that 
ciiso  trespass  was  brought  against 
justices  for  taking  a  boat ;  in  their 
defence  they  relied  on  a  conviction 
which  warranted  them  in  doing  so. 
The  plaintiff  offtTod  evidence   to 
controvert  tho  facts  stated  in  the 


conviction,  bat  it  was  held  noi  io 
be  admissible.  Accord.  Badem  ▼. 
Carew,  3  B.  &  C.  649 ;  Fawcett  v. 
Fowks,  7  B.  &  C.  394 ;  Gray  v. 
Cookson,  16  East,  13;  LoiothtrY. 
Earl  Radnor,  8  East,  113;  Ash- 
croft  V.  Bourne,  3  B.  &  Ad.  684 ; 
and  the  same  attribute,  viz.,  that 
of  being  conclusive  evidence  of  the 
facts  stated  therein,  and  properly 
tending  thereto,  seems  to  have 
been  thought  to  belong  to  every 
adjudication  emanating  from  a 
competent  tribunal;  Aldridge  v. 
Haines,  2  B.  &  Ad.  395  ;  and  the 
cases  cited  by  Coleridge  arguendo. 

Even  when  the  conviction  had 
been  quashed,  the  party  convicted, 
in  an  action  against  the  justices, 
which  must  be  on  the  case,  will 
only  obtain  two  pence  damages, 
besides  the  amount  of  the  penalty 
if  levied,  and  no  costs  of  suit,  un* 
less  he  expressly  aver  malice  and 
want  of  probable  cause;  nor  will 
he  recover  the  amount  of  the 
penalty  if  the  defendant  prove  him 
to  have  been  guilty  of  the  offence 
of  which  he  has  been  convicted, 
and  that  he  has  undergone  no 
greater  punishment  than  is  by  law 
assigned  thereto,  st.  43,  G.  8,  c. 
141.  *  And  he  must  at  the  trial 
prove  not  merely  his  own  inno- 
cence of  the  offence  of  which  he 
was  convicted,  but  also  what  took 
place  before  the  justice  at  the  time 
of  conviction,  in  order  that  it  may 
appear  whether  there  was  probable 
cause  or  no.  Burley  v.  Bethune^  5 
Taunt.  580. 

The  conviction  mav  be  drawn 
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up  at  any  time  before  it  is  ro- 
turned  to  the  quarter-sessions,  so 
that,  though  it  may  be  informal 
at  first,  the  magistrate  has  an  op- 
portunity of  amending  it ;  and  it 
has  been  deobured  to  be  not  only 
legal  but  laudable  so  to  do,  Rex 
V.  Bca-ker,  1  East,  186.  But  the 
rule  is  different  in  case  of  an 
order ;  Rex  v.  Justices  of  Cheshire^ 
5  K  &  Ad.  439. 

In  Griffith  v.  Harries^  2  Mee.  & 
Welsh.  335,  it  was  stated  by  Baron 
Parkcj  that  in  a  case  of  Dimsdale 
V.  Clarke^  A.D.  1829,  he  and  Mr. 
J.  Littkdale  differed  from  Mr.  J. 
Bayley  on  the  question  whether  it 
be  necessary  that  the  magistrate's 
jurisdiction  should  appear  affirma- 
tively on  the  conviction,  Mr.  J.  Bay^ 
ley  thinking  that  it  need  not ;  but 
see  Bay  v.  King,  5  Ad.  &  Ell.  359. 

As  the  law  regarding  summary 
convictions  before  justices  is  of  great 
and  daily-increasing  importance, 
on  accoimt  of  the  immense  variety 
of  subjects  which  fall  within  this 
sort  of  jurisdiction,  it  seems  ad- 
visable to  add  a  few  general  re- 
marks on  it  to  the  notes  which 
were  appended  to  this  case  in  the 
former  edition. 

A  conviction  before  a  justice  or 
justices  of  the  peace  without  the 
intervention  of  a  jury  is  always 
under  some  statute  ;  the  common 
law  knows  of  no  such  proceeding. 
It  is  regarded  by  the  courts  with 
no  particular  favour,  and  it  is  ne- 
cessary that  the  justice  should,  on 
the  record  of  it,  show  that  he  has 
proceeded  recto  ordine  ;  for  there 


are  certain  things  which  every 
conviction  must  contain,  unless 
some  Act  of  Parliament  have  ex- 
pressly dispensed  with  them. 

These  are:  1.  The  information^ 
which  is  absolutely  essential  in  all 
cases,  excepting  where  the  justice 
is  empowered  to  convict  on  view 
(see  1  Wm.  Saund.  262  note^  Jones 
V.  Oweny  2  D.  &  R.  600).    The 
information  need  not  have  been  in 
writing  or  even  on   oath,  unless 
expressly  directed  by  an  Act  of 
Parliament   to    be   so,  Basten  v. 
Carew,  3  B.  &  C.  649.  Great  oare 
must,  however,  be  taken  in  fram- 
ing it,  for  it  is  the  foundation  of 
the  magistrate'^s  jurisdiction ;  nor 
will  the  evidence  supply  omissions 
in  it,  for  the  office  of  the  evidence 
is  to  prove,  not  to  supply  a  legal 
charge  (Rex  v.  IVheatmain,  Dougl. 
232  ;    Wiles  v.  Cooper^  3  A.  &  E. 
528).     It  must  state  the  day  on 
which  it  is  exhibited  ;   and  if  that 
day  be  inconsistent  with,  or  insuf- 
ficient to  warrant  the  conviction, 
it  will  vitiate,  Rex  v.  Kent,  2  Lord 
Raym.  1546.     It  must  state  the 
place  of  exhibiting,  that  the  ma- 
gistrate may  appear  to  have  been 
acting  within  his  jurisdiction.  Rex 
V.  Kite,  1  B.  &  C.  101.  The  name 
of  the  informer  should,  it  seems, 
be  set  forth,  that  the  defendant 
may  know  who   is  accusing  him 
(see,  however,  Paley,  80  note)  ;  in 
some  cases,  at  all  events,  it  is  ne- 
cessary, see  Rex  v.  Stone^  2  Lord 
Raym.  1545.     It  must  state  the 
name  and  style  of  the  convicting 
justice  or  justices,  and  show  that 
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he  is  aoting  within  his  jurisdic- 
tion. See  Kite*s  case,  1  B.  &  C. 
101.  Thus  it  will  not  be  enough  to 
state  that  he  is  a  justice  in  the 
county,  without  stating  that  he  is 
of  ovfor  the  county,  Rex  v.  Dob- 
byn^  Salk.  473  ;  the  name  of  the 
offender  or  offenders,  Rex  v.  Har- 
rUon,  8  T.  R.  508 ;  the  time  of 
the  offence,  so  that  the  information 
may  appear  to  have  been  laid  in 
due  time.  Rex  v.  Pullen^  Salk.  369 ; 
Rex  V.  Chandlery  Salk.  378 ;  Rex  v. 
Crispy  7  East.  389 ;  the  place^  that 
it  may  appear  to  have  been  within 
the  justice^s  jurisdiction.  Kite's  case 
1  B.  &  C.  101,  ^^  notam.  Lastly, 
the  charge  must  be  set  forth  with 
proper  and  sufficient  certainty,  and 
must  contain  every  ingredient  ne- 
cessary to  constitute  the  offence, 
leaving  nothing  to  mere  inference 
or  intendment.  "  A  conviction,^' 
to  use  the  words  of  Lord  Holt^ 
'*  must  be  certain,  and  not  taken 
by  collection."  Rex  v.  Fuller^  1 
Lord  Raym.509;  Rex\.  Trdavmey^ 
1  T.  R.  222.  Generally  speaking, 
it  is  sufficient  to  state  the  offence 
in  the  words  of  the  act  creating  it ; 
see  Rex  v.  Speedy  1  Lord  Raym. 
683 ;  Davis  v.  Nest,  6  C.  &  P.  167; 
Ex-parte  Pain,  5  B.  &  C.  25 1.  Cases, 
however,  may  occur  in  which  the 
words  of  the  statute  are  so  gene- 
ral as  to  render  some  more  cer- 
tainCy  in  the  conviction  necessary ; 
per  Denison,  J.,  Rex  v.  Jarvisy  1 
Burr.  154;  Ex-parte  Hawkins,  2  B. 
&  C.  31 ;  Rex  v.  Perrott,  3  M.  & 
S.  379.  Exceptions  in  the  statute 
creating  the  offence  should  be  ne- 


gatived where  they  appear  in  the 
clause  creating  the  offence ;  Rex  t. 
Clarke,  1  Cowp.  35  ;  Rex  v.  Juiei^ 
8  T.  R.  542 ;  though  it  is  other- 
wise when  they  occur  by  way  of 
proviso  in  subsequent  clauses  or 
statutes ;  Cathcart  v.  Hardy ^  2  M. 
&  S.  534;  Spieresy.  Parker,  1  T.R. 
141  ;  Rex  v.  Hall\  1  T.  R.  820.  In 
analogy  to  indictments,  it  appears 
right  that  the  information  should 
conclude  contra  formam  siaiuii. 
However,  there  are  many  cases 
where  technical  words,  that  would 
be  necessary  in  an  indictment  for 
the  same  offence,  are  unnecessary 
in  a  conviction ;  see  Rex  v.  Chand- 
ler, 1  Lord  Rajrm.  581  ;  Rex  v. 
Marshy  2  B.  &  C.  717. 

2.  It  must  appear  that  the  de- 
fendant was  summoned  or  brought 
up  by  warrant,  for  it  would  be 
contrary  to  natural  justice  to  con- 
vict without  giving  him  an  oppor- 
tunity of  being  heard,  Painter  v. 
Liverpool  Gas  Co.  3  Ad.  &  ED. 
33  ;  and  the  summons  should  give 
him  reasonable  time.  Rex  v.  Mai- 
linson,  2  Burr.  679 ;  Rex  v.  John- 
son, 1  Str.  261.  If,  indeed,  he 
appear  of  his  own  accord,  that 
will  dispense  with  a  summons,  Rex 
V.  Stone,  1  East  649.  See  Rex  v. 
Justices  of  Wiltshire,  Mich.  1840, 
B.  R.  If  a  summons  be  ineffectual, 
a  warrant  may,  at  least  in  some 
cases,  be  issued  ;  see  Bane  v.  Me- 
thuen,  2  Bingh.  63  ;  but  then  the 
information  ought  to  have  been 
upon  oath ;  see  Rex  v.  Payne, 
Comberb.  359 ;  per  Holt,  Barnard, 
34 ;  and  it  is  the  opinion  of  Mr. 
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Paley  that  a  warrant  (in  the  ab- 
sence of  express  enactment)  lies 
only  when  the  offence  involves 
some  breach  of  peace,  Paley  37. 

3.  The  appearance  9r  non-ap- 
pearance of  the  defendant  should 
be  stated.  If,  being  summoned,  he 
do  not  appear,  he  may  nevertheless 
be  convicted,  for  otherwise  any  de- 
fendant might  escape  merely  by 
not  appearing,  Rex  v.  Simpson^  1 
Str.  44. 

4.  If  the  defendant  confess,  that 
should  be  stated,  and  there  is  then 
no  necessity  for  evidence.  Rex  v. 
HaU,  1  T.  R.  320  ;  Rex  v.  Clarke, 
Cowp.  35 ;  even  though  the  sta- 
tute direct  the  conviction  to  be 
"  on  the  oath  of  one  or  two  credi- 
ble witnesses :"'  see  Rex  v.  Hall^  vbi 
supra  ;  Rex  v.  Ga^e^  Str.  546,  &  1 
Wm.  Saund.  262  N.  1 . 

5.  If  the  defendant  do  not  con- 
fess, the  evidence  must  be  set  forth. 
It  should  be  given  in  his  presence ; 
but  if  the  evidence  and  appearance 
be  stated  as  on  the  same  day,  that 
will  be  presumed.  Rex  v.  Swallow^ 
8  T.  R.  284.  There  is  a  distinc- 
tion in  this  respect  between  orders 
and  conmctions.  On  a  conviction 
the  evidence  must  be  set  out,  in 
order  that  the  superior  court  may 
judge  of  it.  Rex  v.  Vipont,  Burr. 
II 63 :  to  state  that  the  offence  was 
fully  and  duly  proved  is  insuffi- 
cient, Rexy.  Bakery  Str.  31 6.  In 
an  order  it  is  sufficient  to  state  the 
result  of  it ;  see  Rex  v.  Lovaiy  7  T. 
R.  152 ;  Rex  v.  Justices  of  Che- 
shire,  5  B.  &  Ad.  439  ;  Rex  v. 
Green,  10  Mod.  i\2\  Rex  v.  Marsh, 


2  B.  &  C.  717.  It  is  true  that  a 
conviction  is  good  if  it  profess  to 
set  out  the  evidence^  although  in 
the  very  words  of  a  statute ;  but 
if  the  magistrate  so  frammg  his 
conviction  alter  its  effect  and  state 
it  as  proving  more  than  it  really 
did,  he  subjects  himself  to  a  on- 
minal  information.  Rex  v.  Pearse^ 
9  East,  S58  :  and  it  is  said  that  in 
a  case  of  Rex  v.  Alleri^  cited  in 
Paley  on  convictions,  the  magis- 
trate was  advised  in  such  case  to 
draw  up  a  fresh  conviction;  see 
5  D  &  R.  490,  and  see  Re  Rix, 
4  D.  &  R.  352.  However,  it  is 
not  necessary  that  every  word 
used  by  the  witnesses  should  be 
stated,  Eex  v.  Wameford,  5  D.  & 
R.  490.  As  the  reason  for  set- 
ting out  the  evidence  is  that  the 
superior  court  may  judge  of  it, 
it  follows  that,  if  the  evidence  do 
not  warrant  the  conviction,  the 
latter  will  be  bad.  Rex  v.  Ransley, 

3  D.  &  R.  572 ;  Rex  v.  Smith, 
8  T.  R.  588.  But  it  is  not  ne- 
cessary, in  order  to  warrant  the 
conviction,  that  the  justices  should 
clearly  have  come  to  a  right  de- 
cision in  point  of  fact.  If  there 
was  evidence  from  which  any  rea- 
sonable person  might  have  drawn 
the  same  inference  as  they  did, 
that  will  do.  Rex  v.  Glossop,  4 
B.  &  A.  616;  Anon,  1  B.  & 
Ad.  382.  Indeed,  the  magistrate 
being  substituted  for  a  jury,  his 
decision  cannot  be  said  to  be  wrong 
if  the  evidence  was  such  as  might 
have  been  left  to  a  jury,  and  from 
which  they  might  have  drawn  the 
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same  conclusion,  i2ej?  v.  Davis^  6 
T.  R.  178. 

6.  There  must  be  a  judgment 
and  an  adjudication  of  the  proper 
forfeiture  ;  see  Rex  v.  Harris,  7 
T.  R,  238 ;  Rex  v.  Salomons,  1  T. 
R.  «51 ;  Rex  v.  Hawkes,  Str.  858. 
There  is^  however,  no  particular 
form  of  judgment,  Rex  v.  Thompson, 
2T.  R.  18.  And  the  adjudication 
may  be  good  in  part  though  it  ex- 
ceed the  jurisdiction  of  the  justices, 
provided  the  excess  be  severable, 
Rex  V.  Justices  of  Wiltshire,  Mich. 
1840,  B.  R. ;  Rex  v.  St.  Nicholas, 
8  A.  &  E.  79.  The  application  of 
the  penalty,  where  the  act  directs 
any  mode  of  applying  it,  is  a  ne- 
cessary part  of  the  judgment.  It  is 
sufficient  in  most  cases  to  state  that 
it  is  to  be  distributed  or  paid  ac- 
cording to  the  form  of  the  statute  in 
such  case  made  and  provided.  But, 
when  the  statute  leaves  the  appli- 
cation discretionary,  the  mode  in 
which  the  discretion  was  exercised 
ought  to  be  stated.  Rex  v.  Demp- 
sey,  2  T.  R.  96,  Where  the 
justice  is  to  give  costs  or  charges^ 
he  must  ascertain  their  amount  in 
the  conviction.  Rex  v.  Sj/mons,  1 
East,  189;  Rex  v.  St.  Mary,  13 
East,  57. 

Lastly,  the  conviction  must  be 
subscribed,  dated,  and  sealed ;  see 
Rex  V.  Elwell,  Str.  794;  Hasten 
V.  Carew,  3  B.  &  C.  649.  The 
reason  of  dating  it  is,  that  it  may 
appear  when  it  was  made ;  and  if 
that  do  appear,  that  is  enough, 
and  an  impossible  date  might  be 
rejected,    Rex  v.  Picton^  2  East, 


198 :  seeiZe^p  v.  BeBHany,  1  B.  fc  C. 

500. 

The  above  observations  apply  to 
convictions  in  general ;  but  a  con- 
viction is  the  creature  of  the  statute 
law ;  and,  if  the  statute  prescribe 
any  particular  form  for  it,  no 
matter  what,  that  form  must  be 
strictly  pursued,  Davison  v.  Gill,  1 
East,  72  ;  Goss  v.  Jackson,  3  Esp. 
198. 

It  is  obvious  that,  as  so  much 
precision  is  required  in  drawing 
up  a  conviction,  magistrates  and 
their  clerks  must  have  been  under 
considerable  difficulty,  and  must 
have  run  considerable  risk  in 
framing  it.  For  their  ease  and 
protection,  statute  3  Geo.  4,  cap. 
23,  has  provided  a  general  form, 
in  which  sec.  1  enacts  that  it  may 
be  drawn  up  where  no  particular 
form  has  been  directed. 

If  a  conviction  be  void  on  the 
face  of  it,  it  follows,  as  of  course, 
that  no  act  done  in  pursuance  of 
it  can  be  justified,  and  that  any 
seizure  of  person  or  property  under 
it  will  form  the  subject  matter  of 
an  action,  as  will  be  seen  in  the 
principal  case.  But  besides  this, 
there  are  two  modes  of  impeach- 
ing it,  first  by  appeal,  secondly  by 
certiorari. 

An  appeal,  like  a  conviction,  is  the 
creature  of  the  statute  law,  and 
never  lies  unless  where  it  is  given 
by  express  terms,  Regina  v.  thi 
Recorder  of  Ipswich,  8  Dowl.  103 ; 
Rex  v.  Hanson,  4  B.  &  A.  521. 
The  rule  with  regard  to  a  certiorari 
is  the  very  converse.  It  always  li« 
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udIosb  expressly  jtaken  away,  Rex  v. 
Abboty  Dough  U^S ;  and  it  requires 
very  strong  words  to  do  so;  for 
eten  where  a  statute  gave  an  ap- 
peal to  the  sessions,  and  directed 
that  it  should  be  finally  deter- 
^mined  there,  and  no  other  coi\rt 

* 

should  intermeddle  with  the  eaiH^ 
of  appeal,  it  was  held  that  a  certio- 
•  rari  lay  after  the  appeal.  Rex  v. 
Moreley,  1  W.  Bl.  231  ;  Rex  v. 
Jukes,  8  T.  R.  542 :  see  Rex  v. 
Justices  of  West  Riding,  Yorkshire, 
1  A.  &  E.  575  ;  where  it  was  taken 
aw9.y.  Rex  v.  Fell,  1  B.  &  Ad.  380. 
The  reason  of  this  is,  that  it  is  an 
extremely  beneficial  writ,  being 
the  medium  through  which  the 
Court  of  Queen'*s  Bench  exercises 
its  corrective  jurisdiction  over  the 
summary  proceedings  of  inferior 
courts.  Even  where  it  is  taken 
away  in  express  terms,  they  do  not 
include  the  crown  unless  named. 
Rex  V.  Davies,  5  T.  R,  626 ;  Rex 
V.  Allen,  15  East,  333 ;  Rex  v. 
Boulbee,  4  A.  &  E.  498.  Nay  it 
is  said  that  the  Attorney-general, 
on  behalf  of  the  Crown,  might 
in  such  case  obtain  the  writ  for 
a  defendant ;  see  1  East,  303, 
note,  and  the  authorities  there 
cited. 

A  certiorari  is  a  writ,  issuing  out 
of  tlie  Court  of  Chancery  or  the 
Court  of  Queen'^s  Bench,  com- 
manding the  judges  or  officers  of 
an  inferior  court  to  certify  and  re- 
turn the  record  of  a  matter  before 
them.  It  is  used  for  a  great  va- 
riety of  purposes ;  but  we  are  at 
present  looking  only  at  its  appli- 
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cability  to  the  case  of  a  convictionu 
No  writ  pf  error  lies  upon  a  oon- 
violion ;  so  that  a  certiorari  is 
the  only  mode  of  bringing  it  into 
the  Queen's  Bench  in  order  to  re- 
verse it.  It  is  not,  however,  like 
a  writ  of  error,  granted  ex  debito 
justitiie  ;  but  ''  application  is  made 
to  the  sound  discretion  of  1^  ;' 
court,''  Rex  v.  Bass,  6  T.  R.  262 ; 
Rex  V.  Manchester  and  Leeds  Rail- 
way Co.,  1  P.  &  D.  164 ;  Rex  v. 
SotUh  HoUand  Drainage  Committee- 
meuy  1  P.  &  D,  79.  This  applica- 
tion is  by  way  of  motion,  and  by 
13  Geo.  2,  c.  18,  sec.  6,  "no 
certiorari  shall  be  granted  to  re- 
move any  order,  conviction,  or 
other  proceeding,  before  a  jus- 
tice or  at  the  sessions,  unless  it  be 
applied  for  in  six  calendar  months, 
and  upon  oath  made  that  the  party 
has  given  six  days'  notice  in  writ- 
ing to  the  justice  or  justices,  or 
two  of  them,  if  so  many  there  be  :" 
see  Rex  v.  Bougheyy  4  T.  R.  281 ; 
Rex  V.  Bloxam,  1.  A.  &  E.  386. 
The  notice  to  the  justices  must  be 
six  days  before  the  rule  nisi  is 
moved  for,  one  day  inclusive,  the 
other  exclusive,  Rex  v.  Goodenottgh, 

2  A.  &  E.  463 ;  Rex  v.  Flounders, 
4  B.  &  Ad.  865.  It  must  be  by 
or  on  behalf  of  the  party  intend- 
ing to  move,  and  must  appear  to 
be  so,  Rex  v.  Justices  of  Lancashire, 
4  B.  &  A.  289;  Rex  v.  Justices  of 
Cambridgeshire,  3  B.  &  Ad.  887 ; 
Rex  V.  Justices  of  Kent,  3  B.  &  Ad. 
250 ;  Rex  v.  Justices  of  Lancashire, 

3  Perr.  &  D.  86 ;   Rex  v.  Justices 
of  Shrewsbury  y  Mich.  1840,  B.  R.; 
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Rex  V.  How,  1 1  Ad.  &  Ell.  159.  But 
the  Crown  eeems  not  to  be  bound 
by  this  even  where  it  espouses  the 
defendant's  side,  Rex  v.  James,  1 
East,  303,  note  ;  Rex  v.  Berkeley, 
1  Keny.  80 ;  Rex  v.  Battams,  1 
East,  298.  If,  upon  the  discussion 
of  the  lode,  the  writ  be  granted,  it 
removes  the  conviction  into  the 
court  above,  where  it  is  quashed 
if  bad ;  if  good,  it  remains  in  the 
Queen^s  Bench,  unless,  indeed,  to 
keep  it  there  would  occasion  a  de- 
fect of  justice,  in  which  case  it  may 
be  sent  back  again  by  writ  of  pro- 
cedendo^ Rex  v.  Nevile,  2  B.  & 
Adol.  299. 

The  Court  of  Queens's  Bench, 
exercising  its  appellate  power  over 
a  conviction  removed  into  it  by  cer- 
tiorari, will  not  allow  the  merits  of 
the  case  to  be  again  litigated  upon 
affidavit ;  for  the  justices  are  the 
proper  persons  to  determine  upon 
those.  But  a  question  has  occa- 
sionally arisen  whether,  in  cases 
where  the  justices  have  proceeded 
without  jurisdiction,  and  have  never- 
theless stated  upon  the  face  of  the 
conviction  facts  showing  a  juris- 
diction, it  be  competent  to  the  de- 
fendant to  prove  the  want  of  juris- 
diction by  affidavit.  It  certainly 
appears  desirable  that  the  court 
should  have  power  to  entertain  the 
question  of  jurisdiction.  Some 
cai^es  might  easily  be  suggested,  in 
which  not  only  great  private  but 
great  public  inconvenience  might 
arise  from  leaving  an  invalid  order 
or  conviction  unreversed,  and  great 
injustice  might  be  caused  by  allow- 


ing justices  out  of  or  in  sessions,  by 
making  their  order  or  conviction 
good  upon  the  face  of  it,  to  give 
themselves  a  jurisdiction  over  mat- 
ters not  entrusted  to  them  by  the 
law.  Whether  a  mandamus  would 
lie  in  such  a  case  to  oblige  them 
to  make  a  correct  statement,  is  a 
question  which  the  Court  of 
Queen^s  Bench  would,  at  leafit  in 
the  majority  of  instances,  probably 
answer  in  the  negative ;  for  though 
it  is  true  that  in  some  cases,  where 
there  has  been  a  clear  omission  of 
some  material  ingredient  in  a  con- 
viction, the  court  has  by  manda- 
mus ordered  it  to  be  supplied; 
as  in  Re  Rix,  4  D.  &  R.  352 ;  Rex 
V.  Marsh,  4  D.  &  R.  260 ;  Rex  v. 
JVameford,  5  D.  Sc  R.  489 ;  Rex 
V.  Jllen,  5  D.  &  R.  490 ;  yet  this 
has  been  done  after  the  order  or 
conviction  had  been  returned  upon 
a  certiorari ;  and  it  either  clearly 
appeared,  or  was  shown  by  affida- 
vit, to  the  court,  that  the  whole  or 
some  material  portions  of  the  evi- 
dence had  been  omitted  ;  (see  the 
observations  of  the  court  on  these 
cases  in  Rex  v.  Wilson,  1  Ad.  &  Ell. 
627 ;)  and  the  mandamus  went  not 
to  compel  the  court  below  to  in- 
sert a  particular  thing,  or  raise  a 
particular  question,  upon  their  re- 
turn, but  merely  to  oblige  them  to 
set  out  an  integral  part  of  the 
case,  which  must  have  existed  and 
had  been  omitted.  I  say  must 
have  existed,  because  in  Rex  v.  W 7/- 
son^  where  evidence  might  or  might 
not  have  been  acted  on,  the  court 
would  not   send    the    mandamus. 
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And  there  are  oases  in  which  the 
court  has  refused  to  interfere  by 
mandamus  to  compel  the  courts 
below  to  raise  a  particular  qijiestion  : 
for  instance,  in  Rex  v.  Hewes,  S  A. 
&  E.  725,  the  jury  had  returned  a 
verdict,  guilty  by  mischance;  the 
chairman  of  the  sessions  told 
them  they  must  find  a  general 
verdict;  and  they  then  found  a 
verdict  of  guilty ^  and  recommend- 
ed to  mercy  on  the  ground  that 
the  act  was  not  done  with  a  ma- 
licious intent.  The  motion  was 
for  a  mandamus  to  set  the  clerk 
of  the  peace^s  minute  right  accord- 
ing to  the  facts,  in  order  that 
a  writ  of  error  might  be  sued 
out.  The  rule  was  discharged. 
Mr.  J.  Patteson  said,  "  The  case 
of  a  mandamus  to  enter  conti- 
nuances and  hear  is  not  like  this. 
There  the  justices  are  ordered 
merely  to  hear  an  appeal,  and  to 
enter  continuances  because  those 
are  necessary  in  order  to  enable 
them  to  hear ;  so,  in  the  present 
case,  if  it  were  necessary  for  the 
defendant  to  have  a  record  made 
up,  and  the  officer  refused  to  do 
it,  the  party  having  a  right  to  avail 
himself  of  the  record  might  apply 
for  a  mandamus^  as  in  Rex  v.  Jus- 
tices of  'Middlesex^  5  B.  &  Ad. 
1113.  I  have  always  understood 
that  this  court  might  send  a  man- 
damus to  an  inferior  court  to  do 
its  duty  in  general  terms^  but  not 
to  do  a  particular  thing^  as  to  make 
an  alteration  here  or  there  in  the 
clerk  of  the  peace's  minutes."** 
Supposing  that  the  court  below 


cannot  be  compelled  by  mandamus 
to  show  the  defect  of  jurisdiction 
upon  the  record,  the  next  queistion 
is,  will  the  court  above  allow  evi- 
dence of  such  defect  of  jurisdiction 
to  be  laid  before  it  by  way  of  affi- 
davit, on  the  record  being  brought 
before  it  by  a  writ  of  certiorari  ? 
In  Rex  V.  St.  James's^  Westminster^ 
2  A.  &  E.  241,  it  was  remarked 
by  Mr.  J.  Taunton  (a  judge 
whose  obiter  dicta  are  always 
worthy  of  the  greatest  atten- 
tion,) that  this  had  been  con- 
stantly done.  In  Rex  v.  Inhabitants 
of  Great  MarloWy  2  East,  244,  an 
appointment  of  overseers,  good  on 
the  face  of  it,  was  allowed  to  be 
questioned  by  affidavit  on  the 
ground  of  a  defect  of  jurisdiction, 
and  was  finally  quashed.  The 
court  in  that  case  had  taken  time 
to  consider  as  to  the  practice  with 
regard  to  receiving  the  affidavit ; 
and  Mr.  J.  Latcrence  mentioned 
several  similar  cases  in  which  that 
course  had  been  pursued.  A 
similar  course  seems  to  have  been 
pursued  with  an  order  of  the 
quarter  sessions  in  Rex  v.  Justices 
of  the  Wegt  Riding  of  Yorkshire^  5 
T.  R.  629.  In  the  late  case  of 
Rex  V.  Justices  of  Cheshire^  1  Perr. 
&  Dav.  93,  8  A.  &  E.  400,  the 
question  was  a  good  deal  discussed; 
and  it  seems  to  have  been  admit- 
ted that  affidavits  might  be  looked 
at  for  the  purpose  of  showing  a 
defect  of  jurisdiction.  "It  can- 
not be  disputed,**'  says  Mr.  J. 
Coleridge  in  that  case,  "  that 
there  are  many  oases  in  which 
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affidavits  may  be  looked  at  in 
order  to  ascertain  whether  there 
was  jurisdiction  or  not;  for  suppose 
an  order  made,  which  was  good  on 
the  face  of  it,  but  which  was  not 
made  by  a  magistrate,  it  is  clear 
that  this  fact  may  be  shown  to  the 
court."  Accord  Rex  v.  Sheffield 
and  Manchester  Railway  Co,^  Mich. 
1839,  B.  R. 

Assuming  this  to  be  so,  every 
case,  or  almost  every  case,  of  a 
defect  of  jurisdiction  in  the  con- 
victing magistrate  or  magistrates 
would  be  reviewable  by  certiorari; 
for  though  it  is  now  usual  for  the 
statute  creating  the  offence  to 
contain  a  clause  taking  away  the 
certiorari^  yet  such  clauses  do  not, 
generally  speaking,  apply  to  cases 
where  there  was  no  jurisdiction  to 
convict,  such  cases  not  falling  with- 
in the  act  of  parliament  at  all.  Rex 
V.  Justices  of  Somersetshire^  5  B.  & 
C.  81 6 ;  Rex  v.  Justices  of  the  West 
Riding  of  Yorkshire,  5  T.  R.  629  ; 
Rex  V.  Inhabitants  of  Great  Marlow, 
2  East,  244.  But  there  is  a  dis- 
tinction between  cases  of  a  want  of 
jurisdiction  and  an  irregularity  in 
exercising  it :  in  the  former  case  the 
certiorari  lies  notwithstanding  the 
privative  clause,  in  the  latter  it  is 
taken  away.  Rex  v.  Bristol  and 
Exeter  Railway  Co.^  1  P.  &  D. 
170,  note;  Rex  v.  Sheffield  and 
Manchester  Railway  Co.^  Mich. 
1839,  B.  R. 

However,  where  the  justice  or 
justices  had  jurisdiction,  the  court 
will  not  grant  a  certiorari  to  re- 
move   the   conviction,   or    order, 


upon  a  suggestion  made  by  affida- 
vit that  they  have  exercised  the 
jurisdiction  wrongly ;  Rex  v.  Jus- 
tices of  Clieshire,  1  Perr.  &  Dav. 
88,  8  A.  &  E-  400 ;  Rex  v.  St. 
James'* Sy  Westminster,  2  B.  &  Ad. 
241 ;  for  that  would  be  to  sub- 
stitute the  court  above  for  the 
tribunal  to  which  the  statute  has 
committed  the  inquiry.  And 
though  it  has  been,  endeavoured 
to  show  that  the  Queen*8  Bench 
has  a  right  in  cases  of  defect 
of  jurisdiction-  to  entertain  the 
objection  founded  upon  such  defect 
on  affidavit,  yet  it  must  be  observ- 
ed that  the  court  is  not  bound  to 
do  so  upon  certiorari;  for  a  certio- 
rari, as  has  been  already  pointed 
out,  is  a  writ  not  of  right,  but  in 
the  discretion  of  the  court  to  grant 
or  to  refuse.  And  cases  may 
occur  in  which,  though  there  may 
have  been  a  defect  of  jurisdiction, 
still  the  court  may  conceive  that 
the  interests  of  justice  would  be 
rather  impeded  than  advanced  by 
any  summary  interference  on  their 
part.  In  Rex  v.  Justices  of  Cam- 
bridgeshire, 4  B.  &  Adol.  122,  Mr. 
J.  Patteson  said,  "  With  regard  to 
the  objections  in  point  of  jurisdic- 
tion, I  protest  against  its  being 
understood  that  we  can  on  every 
occasion  look  into  extrinsic  mat- 
ter on  motions  to  bring  up  orders 
by  certiorari.''^  *'  We  must  be 
cautious,"  said  Mr.  J.  Coleridgfy 
*' not  to  exceed  our  jurisdiction: 
and  when  we  find  there  is  a  cx)urt 
of  appeal  below,  to  which  the  mat- 
ter brought  before  us  on  affidavit 
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might  have  been  carried,  I  think 
we  are  confined  to  objections 
appearing  on  the  face  of  the 
order.^  I  do  not  understand  these 
observations  of  the  learned  judges 
as  importing  that  there  are  cases 
of  a  total  defect  of  jurisdiction 
which  the  Court  of  Queen's  Bench 
has  no  power  to  entertain  on  affi- 
davit, but  that  the  leaning  of  the 
court  is  against  doing  so,  except 
where  public  justice  would  be 
thereby  furthered.  See  Rex  v. 
Justices  of  Denbighshire^  1  B.  & 
Adol.  616.  See-Rea?  v.  South  HoU 
kind  Draviage  Committee-men^  1  P. 
&  D.  79 ;  Rex  v.  Manchester  and 
Leeds  Railway  Co.^  1  P.  &  D, 
164.  And  that  its  disinclina- 
tion to  interfere  is  strong  and 
uniform  in  cases  where  the  legis- 
lature has  provided  another  com- 
petent tribunal  of  appeal  to  which 
the  question  might  be  carried. 

In  Rex  V.  Justices  of  Cambridge- 
shire^ Lord  Denmany  in  his  judg- 
ment, suggested  another  ground 
on  which  an  application  upon 
affidavit  might  possibly  be  enter- 
tained.    ^^  I  do  not  say/^  said  his 


lordship,  "  that  even  on  certiorari 
the  court  would  not  set  aside  an 
order  if  manifest  fraud  wore 
shown.  That  may  be  so.  In  Rex 
V.  The  Justices  of  Somersetshire^ 
where  a  certiorari  was  applied  for 
to  remove  an  appointment  of  over- 
seers, on  a  suggestion  of  corrupt 
motives  in  the  appointing  magis- 
trates, the  court  refused  a  rule, 
saying  that  the  parties  complaining 
might  appeal  to  the  sessions,  or 
move  for  a  criminal  information. 
Notwithstanding  that  refusal,  how- 
ever, I  do  not  say  that  if  corrup- 
tion were  clearly  made  out,  the 
court  would  not,  upon  an  applica- 
tion like  this,  declare  the  order  in- 
validated by  the  fraud."  This  obser- 
vation of  his  lordship  is  consistent 
with  the  principle  laid  down  by 
C.  J.  De  Grey  in  the  Duchess  of 
Kingston's  case^  post,  volume  2,  431, 
where  his  lordship  observed  that 
"  fraud  is  an  extrinsic  collateral 
act  which  vitiates  the  most  solemn 
proceedings  of  courts  of  justice." 
Lord  Coke  says,  ^'  it  avoids  all 
judicial  acts,  ecclesiastical  or  tem- 
poral.'*' 
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IN  B.  R.  CAM.  SCACC.  ET  DOM.  PROC. 
[riportbd  2  t.  r.  63 ;  1  h.  bl.  357  ;  and  6  bast,  21.} 

TTie  vendee  of  poods  may^  by  assignment  of  the  bills  of  lading 
to  a  bona  fide  transferee^  dtfeat  the  vendof^s  right  to  step 
them  in  transitu^  in  case  oftlie  vendee's  insolvency. 

The  consignor  may  stop  goods  in  transitu  before  they  get  into 
the  hands  of  the  consignee^  in  case  of  the  insolvency  of  the 
consignee :  but^  if  the  consignee  assign  the  bills  of  lading 
to  a  third  person  for  a  valuable  consideration^  the  right  of 
the  consignor^  as  against  such  assignee^  is  divested*  Then 
is  no  distinction  between  a  bill  of  lading  indorsed  in  blanky 
and  an  indorsement  to  a  partictdar  person. 

Trover  for  a  cargo  of  com.  Plea^  the  general  issue. 
The  plaintiffs,  at  the  trial  before  Buller,  J.,  at  the  Guild- 
hall sittings  after  last  Easter  term,  gave  in  evidence  thftt 
Turing  and  Son,  merchants  at  Middleburg^  in  the  province 
of  Zealand,  on  the  22nd  of  July,  1786,  shipped  the  goods 
in  question  on  board  the  Endeavour  for  Liverpool^  by  the 
order  and  directions  and  on  the  account  of  Freeman,  of 
Rotterdam.  That  Holmes,  as  master  of  the  ship,  signed 
four  several  bills  of  lading  for  the  goods  in  the  usual  form 
unto  order  or  assigns:  two  of  which  were  indorsed  by 
Turing  and  Son  in  blank,  and  sent,  on  the  22nd  July,  1786, 
by  them  to  Freeman,  together  with  an  invoice  of  the 
goods,  who  afterwards  received  them ;  another  of  the  bilk 
of  lading  was  retained  by  Turuag  and  Son ;  and  the  re- 
maining one  was  kept  by  Holmes.  On  the  2otli  of  July. 
1786,  Turing  and  Son  drew  four  several  bills  of  exchange 
upon  Freeman,  amounting  in  the  whole  to  477/.  in  respect 
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of  the  price  of  the  goods,  which  were  afterwards  accepted 
♦by  Freeman.  On  the  25th  of  July,  1786,  Freeman  sent  to 
the  plaintifib  the  two  bills  of  lading,  together  with  the 
invoice  which  he  had  received  from  Turing  and  Son,  in  the 
same  state  in  which  he  received  them,  in  order  that  the 
goods  might  be  taken  possession  of  and  sold  by  them  on 
Freeman's  account ;  and  on  the  same  day  Freeman  drew 
three  sets  of  bills  of  exchange  to  the  amount  of  520Z.  on 
the  plaintiffs,  who  accepted  them,  and  have  since  duly  paid 
them.  The  plaintifls  are  creditors  of  Freeman  to  the 
amount  of  642/.  On  the  15th  of  August,  1786,  and  before 
the  four  bills  of  exchange  drawn  by  Turing  and  Son  on 
Freeman  became  due.  Freeman  became  a  bankrupt :  those 
bills  were  regularly  protested,  and  Turing  and  Son  have 
since  been  obliged,  as  drawers,  to  take  them  up  and  pay 
them.  The  price  of  the  goods  so  shipped  by  Turing  and 
Son  is  wholly  unpaid.  Turing  and  Son,  hearing  of  Free- 
man''s  bankruptcy  on  the  21st  of  August,  1786,  indorsed 
the  bill  of  lading,  so  retained  by  them,  to  the  defendants, 
and  transmitted  it  to  them,  with  an  invoice  of  the  goods, 
authorizing  them  to  obtain  possession  of  the  goods  on 
account  of,  and  for  the  use  and  benefit  of,  Turing  and  Son, 
which  the  defendants  received  on  the  28th  of  August, 
1786.  On  the  arrival  of  the  vessel  with  the  goods  at 
Liverpool^  on  the  28th  of  August,  1786,  the  defendants 
applied  to  Holmes  for  the  goods,  producing  the  bill  of 
lading,  who  thereupon  delivered  them,  and  the  defendants 
took  possession  of  them  for  and  on  account  of,  and  to  and 
for  the  use  and  benefit  of,  Turiftg  and  Son.  The  defend- 
ants sold  the  goods  on  account  of  Turing  and  Son,  the  pro- 
ceeds whereof  amounted  to  557/.  Before  the  bringing  of 
this  action  the  plaintiffs  demanded  the  goods  of  the  de- 
fendants, and  tendered  to  them  the  freight  and  charges ; 
but  neither  the  plainti%  nor  Freeman  have  paid  or  offered 
to  pay  the  defendants  for  the  goods.  To  this  evidence 
the  defendants  demurred  ;  and  the  plaintiffs  joined  in 
demurrer. 

This  was  argued  in  last  Trinity  Terra  by  Erskine  in  sup- 
port of  the  demurrer,  and  Manly  against  it ;  and  again, 

K  K 


389 — 390*  LICKBARROW   f.    MABON. 

on  this  day,  by  Shepherd  in  support  of  the  demurrer,  and 

Bearcrofi  contra. 
(a)  As  the  ws        Shepherd  (a),  after  observing  that,  as  the  defendants 
^th  the  judg- '  were  the  agents  of  Turing  and  Son,  the  general  question 
court  com^re-    ^^  ^  ^®  Considered  as  between  the  consignor  and  the 
bended  every-     indorsee  of  *the  bill  of  lading,  contended,  first,  thai,  as 

thing  that  was 

said  upon  the  between  the  vendor  and  vendee  of  goods,  the  former  has 
fortner'argu-  *  right  to  stop  the  goods  171  transitu,  if  the  latter  become 
mentis  omitted,  insolvent  before  the  delivery  of  them.   And,  secondly,  that 

such  right  cannot  be  divested  by  the  act  of  the  vendee^s 
indorsing  over  the  bill  of  lading  to  a  third  person.     The 
first  question  has  been  so  repeatedly  determined,  that  it  is 
scarcely  necessary  to  cite  any  authorities  in  support  of  it. 
[The  plaintiff's  counsel  admitted  the  position.]     Then,  in 
order  to  determine  the  second,  it  is  material  to  consider 
the  nature  of  a  bill  of  lading.     A  bill  of  lading  cannot  by 
any  means  be  construed  into  a  contract  on  the  part  of  the 
consignor  to  deliver  the  goods  mentioned  in  it  to  the  con- 
signee :  it  is  only  an  undertaking  by  the  captain  to  deliver 
the  goods  to  the  order  of  the  shipper.     As  between  the 
consignor  and  consignee,  it  is  a  bare  authority  to  the  cap- 
tain to  deliver,  and  to  the  consignee  to  receive  them.  That 
this  is  the  true  nature  of  a  bill  of  lading  appears  from  all 
the  writers  upon  mercantile  law,  as  MoUoy,  Postlethwayte, 
and  Beawes.     If  it  be  any  other  sort  of  instrument,  it 
must  be  contended  to  amount  to  a  contract  by  the  con- 
signor to  deliver  the  goods  to  the  consignee :  but  no  such 
contract  arises  upon  it,  because  the  consignor  is  not  even 
a  party  to  it;  and  no  action  could  be  framed  upon  it 
against  the  consignor.    Then,  if  it  be  only  a  bare  authority 
to  the  one  to  carry,  and  to  the  other  to  receive  the  goods, 
the  consignee  cannot  transfer  a  greater  right  than  he  has ; 
neither  can  the  right  of  the  consignor  be  divested  by  the 
act  of  the  consignee.     If  a  bill  of  lading  be  a  negotiable 
instrument,  and  convey  an  indefeasible  property  in  the 
goods,  it  must  be  so  by  the  custom  of  merchants ;  but 
such  custom  is  not  to  be  found  in  any  of  the  books  treating 
upon  the  subject.    There  are  cases  which  establish  a  con- 
trary doctrme,  in  which  the  courts  have  held  that  the 
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rights  of  the  assignees  are  the  same  as  the  rights  of  the 
original  consignees.  It  cannot,  indeed,  be  disputed  but 
that,  as  between  the  consignee  and  the  indorsee,  the  in- 
dorsement  of  a  bill  of  lading  is  a  complete  transfer  of  the 
property  which  the  consignee  has  in  it :  but  the  cases  go 
no  further.  The  case  of  Snee  and  Prescot  (a)  is  precisely  (a)  1  Atk.245. 
similar  to  the  present.  There  the  bill  of  lading  was  in- 
dorsed in  blank,  and  afterwards  indorsed  over  by  the  con- 
signee to  his  assignees  :  those  assignees  were  some  of  *the 
defendants  in  that  suit,  and  they  stood  in  the  same  situ- 
ation with  the  present  plaintiffs.  In  that  case,  before  the 
goods  arrived,  and  after  the  indorsement  of  the  bill  of 
lading  by  the  consignee,  the  consignee  having  become  a 
bankrupt,  the  goods  were  stopped  in  transitu  by  order  of 
the  consignor  by  an  indorsement  of  the  bill  of  lading, 
which  was  left  with  him,  to  another  of  the  defendants : 
there  Lord  Hardwicke  decreed  that  the  indorsement  did 
not  absolutely  transfer  the  property  in  the  goods,  in  the 
event  of  the  consignee'*s  becoming  a  bankrupt  before  the 
arrival  of  the  goods  ;  that  as  the  goods  had  been  stopped 
in  transitu,  by  order  of  the  consignor,  he  had  a  right  to 
detain  them  till  the  sum  which  he  was  in  advance  to  the 
consignee  on  account  of  them  was  paid  ;  and  that  the  sur- 
plus arising  from  the  produce  of  the  goods  should  be  paid 
to  the  indorsees  of  the  consignees.  Now,  unless  Lord 
Hardwicke  had  been  of  opinion  that  the  indorsement  by 
the  consignee  did  not  absolutely  transfer  the  property  in 
the  goods,  he  would  have  decreed  that  the  indorsees  should 
have  been  first  paid  the  money  which  they  had  advanced 
upon  the  credit  of  the  bill  of  lading,  and  then  that  the 
surplus  should  have  been  paid  to  the  consignor :  but  in- 
stead of  that,  he  gave  a  priority  to  the  consignor.  This 
doctrine  is  not  only  laid  down  in  a  court  of  equity,  but 
confirmed  in  a  court  of  law  in  the  case  of  Savignac  and 
Cuff(b)^  where  the  same  question  was  tried  between  the  (6)  sittings  at 
same  parties  as  the  present.  There  Salvetti,  a  merchant  ^^^Man$^' 
in  Italy^  consigned  a  quantity  of  skins  to  Lingham,  resid-  fields  Tr.  1778. 
ing  in  London,  and  sent  him  a  bill  of  lading  indorsed  in 
blank.     Lingham,  the  consignee,  indorsed  it  to  Savignac 
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on  this  day,  by  Shepherd  in  support  of  the  demurrer,  and 

Beaj'croft  contra. 
(a)  At  the  8e-        Shepherd  (a),  after  observing  that,  as  the  defendants 
with  thej^g- '  were  the  agents  of  Turing  and  Son,  the  general  question 
ment  of  the       ^^  ^  ^^  Considered  as  between  the  consimor  and  the 

court,  compre-  c 

bended  every-     indorsee  of  *the  bill  of  lading,  contended,  first,  that,  as 

thing  that  wm  ^1*11*  1 

■aid  upon  the  between  the  vendor  and  vendee  of  goods,  the  former  has 
foraer'anru-  *  ^'g'^^  ^^  ®^^P  ^^^  goods  in  transitu^  if  the  latter  become 
ment  is  omitted,  insolvent  before  the  delivery  of  them.   And,  secondly,  that 

such  right  cannot  be  divested  by  the  act  of  the  vendee^s 
indorsing  over  the  bill  of  lading  to  a  third  person.     The 
first  question  has  been  so  repeatedly  determined,  that  it  is 
scarcely  necessary  to  cite  any  authorities  in  support  of  it. 
[The  plaintiff's  counsel  admitted  the  position.]     Then,  in 
order  to  determine  the  second,  it  is  material  to  consider 
the  nature  of  a  bill  of  lading.     A  bill  of  lading  cannot  by 
any  means  be  construed  into  a  contract  on  the  part  of  the 
consignor  to  deliver  the  goods  mentioned  in  it  to  the  con- 
signee :  it  is  only  an  undertaking  by  the  captain  to  deliver 
the  goods  to  the  order  of  the  shipper.     As  between  the 
consignor  and  consignee,  it  is  a  bare  authority  to  the  cap- 
tain to  deliver,  and  to  the  consignee  to  receive  them.  That 
this  is  the  true  nature  of  a  bill  of  lading  appears  from  all 
the  writers  upon  mercantile  law,  as  MoUoy,  Postlethwajrte, 
and  Beawes.     If  it  be  any  other  sort  of  instrument,  it 
must  be  contended  to  amount  to  a  contract  by  the  con- 
signor to  deliver  the  goods  to  the  consignee  :  but  no  such 
contract  arises  upon  it,  because  the  consignor  is  not  even 
a  party  to  it;  and  no  action  could  be  framed  upon  it 
against  the  consignor.    Then,  if  it  be  only  a  bare  authority 
to  the  one  to  carry,  and  to  the  other  to  receive  the  goods, 
the  consignee  cannot  transfer  a  greater  right  than  he  has ; 
neither  can  the  right  of  the  consignor  be  divested  by  the 
act  of  the  consignee.     If  a  bill  of  lading  be  a  negotiable 
instrument,  and  convey  an  indefeasible  property  in  the 
goods,  it  must  be  so  by  the  custom  of  merchants ;  but 
such  custom  is  not  to  be  found  in  any  of  the  books  treating 
upon  the  subject.    There  are  cases  which  establish  a  con- 
trary doctrine,  in  which  the  courts  have  held  that  the 
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rights  of  the  assignees  are  the  same  as  the  rights  of  the 
original  consignees.  It  cannot,  indeed,  be  disputed  but 
that,  as  between  the  consignee  and  the  indorsee,  the  in- 
dorsement  of  a  bill  of  lading  is  a  complete  transfer  of  the 
property  which  the  consignee  has  in  it :  but  the  cases  go 
no  further.  The  case  of  Snee  and  Prescot  (a)  is  precisely  (a)  1  Atk.245. 
similar  to  the  present  There  the  bill  of  lading  was  in- 
dorsed in  blank,  and  afterwards  indorsed  over  by  the  con- 
signee to  his  assignees  :  those  assignees  were  some  of  *the 
defendants  in  that  suit,  and  they  stood  in  the  same  situ- 
ation with  the  present  plaintiffs.  In  that  case,  before  the 
goods  arrived,  and  after  the  indorsement  of  the  biU  of 
lading  by  the  consignee,  the  consignee  having  become  a 
bankrupt,  the  goods  were  stopped  in  transitu  by  order  of 
the  consignor  by  an  indorsement  of  the  bill  of  lading, 
which  was  left  with  him,  to  another  of  the  defendants : 
there  Lord  Hardwiche  decreed  that  the  indorsement  did 
not  absolutely  transfer  the  property  in  the  goods,  in  the 
event  of  the  consignee'*s  becoming  a  bankrupt  before  the 
arrival  of  the  goods ;  that  as  the  goods  had  been  stopped 
in  trcmsituy  by  order  of  the  consignor,  he  had  a  right  to 
detain  them  till  the  sum  which  he  was  in  advance  to  the 
consignee  on  account  of  them  was  paid  ;  and  that  the  sur- 
plus arising  from  the  produce  of  the  goods  should  be  paid 
to  the  indorsees  of  the  consignees.  Now,  unless  Lord 
Hardwiche  had  been  of  opinion  that  the  indorsement  by 
the  consignee  did  not  absolutely  transfer  the  property  in 
the  goods,  he  would  have  decreed  that  the  indorsees  should 
have  been  first  paid  the  money  which  they  had  advanced 
upon  the  credit  of  the  bill  of  lading,  and  then  that  the 
surplus  should  have  been  paid  to  the  consignor :  but  in- 
stead of  that,  he  gave  a  priority  to  the  consignor.  This 
doctrine  is  not  only  laid  down  in  a  court  of  equity,  but 
confirmed  in  a  court  of  law  in  the  case  of  Savignac  and 
Cuff(b)y  where  the  same  question  was  tried  between  the  (ft)  siiUngi  at 
same  parties  as  the  present.  There  Salvetti,  a  merchant  ST^'^Sw^' 
in  /toZy,  consigned  a  quantity  of  skins  to  Lingham,  resid-  field,  Tr.  1778. 
ing  in  London^  and  sent  him  a  bill  of  lading  indorsed  in 
blank.     Lingham,  the  consignee,  indorsed  it  to  Savignac 
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for  a  valuable  consideration,  at  the  invoice  price,  showing 
him  at  the  same  time  the  letters  of  advice  and  the  bills  of 
parcels.     The  consignee  not  accepting  the  bills  of  exchange 
which  the  consignor  had  drawn  upon  him  for  the  amount 
of  the  goods,  the  consignor  indorsed  the  bill  of  lading  re- 
maining in  his  hands  to  Cuff,  the  defendant,  with  orders  to 
seize  the  goods  before  they  got  into  the  hands  of  the  con- 
signee, which  he  did  :  and  the  action  was  brought  against 
him  by  the  indorsee  of  the  consignee  to  recover  the  value 
of  the  goods.   Wallace^  Solicitor-General,  there  argued  that 
by  the  indorsement  of  the  bill  of  lading  the  property  was 
transferred.     But  Lord  Mansfield  was  of  opinion,  that  the 
consignor  had  a  right  to  stop  the  goods  in  transitu  in  case 
of  the  *insolvehey  of  the  consignee,  and  that  the  plaintiff 
standing  in  the  same  situation  with  the  original  consignee, 
had  lost  his  lien.     Lord  Mansfield  was  first  of  opinion  that 
there  was  a  distinction  between  bills  of  lading  indorsed  in 
blank  and  otherwise ;  but  he  afterwards  abandoned  that 
ground.     But  in  that  case,  as  the  consignor  had  in  point 
of  fact  received  150/.  from  the  consignee,  there  was  a  ver- 
dict for  the  plaintiff  for  that  sum.     So  that  the  result  of 
the  verdict  was,  that  the  consignor  was   entitled,  under 
those  circumstances,  to  retain  all  the  goods  consigned,  de- 
ducting only  the  sum  which  he  had  actuaUy  received  for 
part.     Both  these  cases  establish  the  construction  of  the 
bill  of  lading  contended  for ;  and  it  is  to  be  observed  that 
the  verdict   in  the  latter  one  was  acquiesced   in.     And 
indeed  to  construe  it  otherwise  would  be  opening  a  great 
door  to  fraud,  and  would  be   placing  the  indorsee  of  a 
consignee  of  a  bill  of  lading  in  a  better  situation  than  the 
consignee  himself  in  case  of  his  insolvency.     Suppose  the 
consignee  assign  over  to  a  third  person,  who  becomes  in- 
solvent before  the  delivery  of  the   goods,  such  assignee 
would  then,  notwithstanding  his  insolvency,  have  a  right 
to  get  the  goods  into  his  possession ;  for  if  the  act  of  in- 
dorsement absolutely  divests  the  property  out  of  the  con- 
signor, he  can  never  afterwards  get  possession  of  the  goods 
again ;  or  else  this  consequence  would  foUow,  that  the 
vendor  would  have  a  right  to  seize  the  goods  in  tTwuitu 
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till  the  indorsement,  by  which  his  right  would  be  divested, 
and  that  by  the  act  of  insolvency  of  the  indorsee  it  would 
be  revested.  This  has  never  been  considered  to  be  the 
same  sort  of  instrument  as  a  bill  of  exchange ;  they  are 
not  assimilated  to  each  other  in  any  treatise  upon  the 
subject :  nay,  bills  of  exchange  are  said  to  be  sui  juris.  In 
their  nature  they  are  different ;  a  bill  of  exchange  always 
imports  to  be  for  value  received  ;  but  the  very  reverse  is 
the  case  with  a  bill  of  lading.  For  in  few,  if  any,  in- 
stances, is  the  consignor  paid  for  his  goods  till  delivery ; 
and  bills  of  exchange  were  first  invented  for  the  purpose  of 
remitting  money  from  one  country  to  another,  which  is  not 
the  case  with  bills  of  lading.  As  to  the  case  of  Wright 
and  Campbell  (a),  which  may  be  cited  on  the  other  side,  it  (a)  4  Ourr. 
will  perhaps  be  said  that  the  court  awarded  a  new  trial  only  ^^^^' 
on  the  ground  of  fraud :  but  mm  constat  that,  if  there  had 
been  no  suspicion  of  fraud,  a  new  trial  would  not  have  been 
*  granted.  So  that  the  law  cannot  be  considered  to  have 
been  decided  in  that  case  ;  for  when  a  new  trial  is  moved 
for,  if  the  facts  warrant  it,  the  court  awards  a  new  trial 
without  going  into  the  law  arising  upon  those  facts.  In 
such  cases  the  law  is  still  left  open  to  be  considered  on  a 
different  finding ;  since  it  would  be  nugatory  to  determine 
the  point  of  law,  which  may  not  perhaps  be  applicable  to  the 
facts  when  found.  At  the  most,  there  is  only  an  inference 
of  law  to  be  drawn  from  that  case,  which  is  not  sufficient 
to  overturn  established  principles.  Besides,  this  case  is 
distinguishable  from  that ;  for  there  it  appeared  that  the 
consignee  was  the  factor  of  the  consignor,  and  as  such 
might  bind  his  principal  by  a  sale. 

Bearcroft^  contra — The  question  is,  whether  the  bondjide 
indorsement  for  a  valuable  consideration  of  a  bill  of  lading 
to  a  third  person  is  not  an  absolute  transfer  of  the  whole 
property !  This  question  is  of  infinite  importance  to  the 
mercantile  world,  and  has  never  yet  been  put  in  a  way  to 
receive  a  solemn  decision  in  a  court  of  law.  For  at  most 
it  has  only  been  considered  in  a  court  of  equity  upon 
equitable  principles,  or  at  nisi  prius  in  a  case  the  correct 
state  of  which  is  to  be  doubted.     The  form  of  the  bill  of 
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lading  is  material  to  be  attended  to  in  determining  this 
case ;  it  is,  that  the  goods  are  to  be  delivered  ^^  to  ord?r  or 
to  assigns  ;  "  therefore,  on  the  very  face  of  the  instrument, 
there  is  an  authority  to  the  captain  to  deliver  them  to  the 
consignee  or  to  his  assigns  ;  and  the  question  here  is,  who 
are  his  assigns  ?    As  between  the  consignor  and  consignee 
the  rule  contended  for  is  not  now  to  be  disputed,  since  it 
has  been  confirmed  by  so  many  authorities  ;  though,  per- 
haps, it  were  much  to  be  wished  that  it  had  never  been 
established:  but  there  will  be  danger  in  extending  it  farther. 
With  respect  to  the  case  of  Snee  and  Prescot^  when  it  is 
considered  who  were  the  parties  to  the  cause,  in  what  court, 
and  upon  what  principles,  it  was  decided,  it  will  not  be 
found  sufficient  to  determine  the  present  case.    The  actors, 
the  plaintiffs,  were  not  the  innocent  purchasers  of  a  bill 
of  lading  ;    they  were  the  assignees  of  a  bankrupt,  and 
prayed  by  their  bill  to  get  possession  of  the  goods,  notwith- 
standing they  had  not  paid  for  them.     But  this  is  a  case 
between  the  consignor  and  third  persons  who  have  paid  a 
valuable  consideration  for  the  goods  ;  that  case  was  likewise 
*in  a  court  of  equity,  where  the  leading  principle  is,  that  he 
who  seeks  equity,  must  first  do  what  is  equitable ;  there 
too  the  decision  was  founded,  in  some  measure,  on  the  cus- 
tom of  the  Leghorn   trade,  and  the  construction  of  the 
statute  relating  to  mutual  credit ;  so  that  there  were  united 
a  number  of  circumstances  which,  taken  all  together,  in- 
duced Lord  Hardwickes  decree,  and  which  do  not  exist  in 
the  present  case.     And  it  is  to  be  remarked  that  Lord 
Hardwicke^  thinking  it  a  harsh  demand  against  the  con- 
signors, said  ^'  he  would  lay  hold  on  anything  to  save  the 
advantage"  which  the  consignors  had,  by  regaining  the 
possession  of  the  goods  before  they  got  into  the  hands  of 
the  endorsees  of  the  consignee.     Then,  as  to  the  case  of 
Savignac  v.  Cuff,  that  had  not  even  the  authority  of  a  nisi 
prius  determination ;  Lord  Mansfield  gave  no  opinion  upon 
this  question  ;  for  though  he  said  there  was  no  doubt  bat 
that,  as  between  the  vendor  and  the  vendee,  the  former 
might  seize  the  goods  in  transitu,  if  the  latter  became  in- 
solvent before  they  were  delivered,  yet  there  he  stopped ; 
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SO  that  the  inclination  of  his  mind  may  be  presumed  to  have 
been  against  extending  the  rule.  And,  after  all^  the  whole 
circumstances  of  that  case  were  left  to  the  consideration  of 
a  jury.  Since  Lord  Raymond's  time  (a)  it  has  been  taken  to  ^^  ^  ^^ 
be  clear  and  established  law  that  a  general  indorsement  of 
a  bill  of  lading  does  transfer  the  property.  And  HoU, 
Chief  Justice,  then  said  ^'  that  a  consignee  of  a  bill  of  lading 
has  such  a  property  as  that  he  may  assign  it  over/^  It  has 
now  been  contended  that  the  right  of  the  consignor  ought 
not  to  be  divested  by  the  act  of  the  consignee :  but  it  is  not 
by  the  act  of  the  consignee  alone ;  for  the  consignor  has  by 
his  own  act  enabled  the  consignee  to  defeat  his  right.  If 
he  had  been  desirous  of  restraining  the  negotiability  of  the 
bill  of  lading,  instead  of  making  a  general  indorsement,  he 
should  have  made  a  special  indorsement  to  his  own  use. 
And  then  the  holder  of  the  bill  of  lading  would  have  been 
considered  as  a  trustee  for  the  consignor.  The  custom  of 
merchants  has  established  that  the  delivery  of  a  bill  of  lading 
transfers  the  whole  property.  Evans  v.  Martlett^  1  Lord 
Baym.  271 ;  Wright  v.  Campbell,  4  Burr.  2046 ;  and  Cold- 
toell  V.  BaU,  ante,  1  vol.  205  (b).  Then  it  has  been  said,  that  (6)  Vide  Hib- 
a  bill  of  lading  is  not  transferable  like  a  bill  of  exchange  :  an^e^l  toL  745*. 
but  the  custom  of  merchants  has  made  that  transferable 
*wliich  in  its  nature  perhaps  is  not  so  ;  and  the  cases  above 
referred  to  decide  that  point.  Though  a  new  trial  in  the 
caae  of  Wright  v.  Campbell  was  granted  on  a  suspicion  of 
fraud,  and  the  law  was  not  expressly  adjudged ;  yet  from 
what  was  said  by  the  court  it  may  be  collected  that  no  new 
trial  would  have  been  awarded,  if  no  fraud  had  existed ;  and 
the  opinion  of  Lord  Mansfield^  as  far  as  it  goes,  is  expressly 
in  point.  But,  above  all  arguments,  public  convenience 
ought  to  have  a  considerable  influence  in  the  decision  of 
this  question.  By  the  constant  course  and  the  universal 
consent  and  opinion  of  merchants,  bills  of  lading  are  nego- 
tiable ;  it  is  highly  convenient  to  trade  that  they  should 
be  so ;  and  if  this  case  should  be  determined  against  the 
plaintiffs,  one  of  the  principal  currents  of  trade  will  be 
stopped :  besides,  it  will  be  a  hardship  on  an  innocent 
vendee. 
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Shepherd^  in  reply — Though  there  may  be  some  hardship 
on  the  vendee  if  he  be  to  suffer,  yet  the  hardship  would  be 
equally  great  on  the  vendor,  who  would  by  a  decision 
against  him  be  compeUed  to  deliver  up  the  possession  of 
his  goods,  though  at  the  time  of  the  delivery  he  knew  that 
he  should  not  receive  any  consideration  for  them.  But 
convenience  requires  that,  if  one  of  these  two  innooent 
persons  must  suffer,  the  loss  should  be  sustained  by  the 
consignee.  For  when  a  vendor  consigns  his  goods,  he 
knows  that  by  the  general  law  he  has  a  right  to  stop  them 
in  transitu^  if  the  consignee  become  insolvent  before  deli- 
very. But  when  an  indorsee  takes  an  assignment  of  a  bill 
of  lading,  he  takes  it  with  a  knowledge  of,  and  subject  to, 
that  general  right  which  the  vendor  has.  Though  the  case 
of  Snee  v.  Prescot  was  determined  in  a  court  of  equity,  yet 
that  court  could  not  alter  the  effect  and  nature  of  a  legal 
instrument ;  which  it  must  have  done  in  that  case  if  the 
right  of  an  indorsee  is  to  be  preferred  to  the  consignor. 
Suppose  A.  sends  a  bill  of  lading  of  goods  to  B.,  and  the 
goods  themselves  are  in  fact  never  sent  out  of  his  posses- 
sion ;  if  the  indorsement  of  the  bill  of  lading  can  be  sud 
to  transfer  the  property,  the  indorsee  would  have  a  right  to 
recover  the  goods  as  against  the  original  consignor,  who 
had  never  parted  with  the  possession  of  them.  So  that  the 
rule  contended  for  would  not  only  divest  the  right  which 
the  consignor  has  to  seize  the  goods  in  transitu^  but  would 
also  compel  him  to  part  with  his  goods,  without  receiving 
*any  consideration,  although  ho  had  never  relinquished  the 
possession.  The  meaning  of  the  dictum  of  Lord  Holt^  in 
Evam  V.  Martlett^  is  only  that  the  consignee  may  assign  over 
that  right  which  he  has.  The  case  of  Caldwell  v.  Ball  was 
merely  a  question  between  two  solvent  indorsees,  both  of 
whom  had  an  equitable  title ;  and  that  case  only  decided 
that  he  who  first  got  possession  of  one  of  the  bills  of  lading 
was  entitled  to  the  goods ;  and  there,  too,  the  court  deter* 
mined  in  favour  of  him  who  had  the  possession. 

Ashhurstf  J. — As  this  was  a  mercantile  question  of  very 
great  importance  to  the  public,  and  had  never  received  s 
solemn  decision  in  a  court  of  law,  we  were  for  that  reason 
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desirouB  of  having  the  matter  argued  a  second  time,  rather 
than  on  account  of  any  great  doubts  which  we  entertained  on 
the  first  argument.  We  may  lay  it  down  as  a  broad  general 
principle,  that  wherever  one  of  two  innocent  persons  must 
suffer  by  the  acts  of  a  third,  he  who  has  enabled  such  third 
person  to  occasion  the  loss  must  sustain  it.  If  that  be  so, 
it  will  be  a  strong  and  leading  clue  to  the  decision  of  the 
present  case.  It  has  been  argued,  that  it  would  be  very 
hard  on  a  consignor,  who  had  received  no  consideration  for 
his  goods,  if  he  should  be  obliged  to  deliver  them  up  in 
case  of  the  insolvency  of  the  consignee,  and  come  in  as  a 
creditor  under  his  commission  for  what  he  can  get.  That 
is  certainly  true  :  but  it  is  a  hardship  which  he  brings  upon 
himself.  When  a  man  sells  goods,  he  sells  them  on  the 
credit  of  the  buyer :  if  he  deliver  the  goods,  the  property 
is  altered,  and  he  cannot  recover  them  back  again,  though 
the  vendee  inunediately  become  a  bankrupt.  But  where 
the  delivery  is  to  be  at  a  distant  place,  as  between  the 
vendor  and  vendee,  the  contract  is  ambulatory  till  delivery; 
and  therefore,  in  case  of  the  insolvency  of  the  vendee  in 
the  mean  time,  the  vendor  may  stop  the  goods  in  transitu. 
But,  as  between  the  vendor  and  third  persons,  the  delivery 
of  a  bill  of  lading  is  a  delivery  of  the  goods  themselves  ;  if 
not,  it  would  enable  the  consignee  to  make  the  bill  of  lading 
an  instrument  of  fraud.  The  assignee  of  a  bill  of  lading 
trusts  to  the  indorsement ;  the  instrument  is  in  its  nature 
transferable ;  in  this  respect,  therefore,  this  is  similar  to  the 
case  of  a  bill  of  exchange.  If  the  consignor  had  intended 
to  restrain  the  negotiability  of  it,  he  should  have  confined 
the  delivery  of  the  goods  to  the  vendee  only :  but  he  has 
*  made  it  an  indorsable  instrument.  So  it  is  like  a  bill  of 
exchange ;  in  which  case,  as  between  the  drawer  and  the 
payee,  the  consideration  may  be  gone  into,  yet  it  cannot 
between  the  drawer  and  an  indorsee ;  and  the  reason  is, 
because  it  would  be  enabling  either  of  the  original  parties 
to  assist  in  a  fraud.  The  rule  is  founded  purely  on  prin- 
ciples of  law,  and  not  on  the  custom  of  merchants.  The 
custom  of  merchants  only  establishes  that  such  an  instru- 
ment may  be  indorsed  ;  but  the  effect  of  that  indorsement 
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is  a  question  of  law,  which  is,  that  as  between  the  original 
parties  the  consideration  may  be  inquired  into ;  though 
when  third  persons  are  concerned,  it  cannot.  This  is  also 
the  case  with  respect  to  a  bill  of  lading.  Though  the  bill 
of  lading  in  this  case  was  at  first  indorsed  in  blank,  it  is 
precisely  the  same  as  if  it  had  been  originally  indorsed  to 
this  person ;  for  when  it  was  filled  up  with  his  name,  it  was 
the  same  as  if  made  to  him  only.  Then  what  was  said  by 
Lord  Mansfield  in  the  case  of  Wright  v.  Campbell  goes  the 
full  length  of  this  doctrine :  ^^If  the  goods  be  bond  fide 
*  sold  by  the  factor  at  sea,  (as  they  may  be  where  no  other 
delivery  can  be  given,)  it  will  be  good  notwithstanding  the 
statute  21  Jac.  1,  c.  19.  The  vendee  shall  hold  them  by 
virtue  of  the  bill  of  sale,  though  no  actual  possession  is 
delivered :  and  the  owner  can  never  dispute  with  the 
vendee,  because  the  goods  were  sold  bondfide^  and  by  the 
owner's  own  authority.'*^  Now  in  this  case  the  goods  were 
transferred  by  the  authority  of  the  vendor^  because  he  gave 
the  vendee  a  power  to  transfer  them ;  and  being  sold  by 
his  authority,  the  property  is  altered.  And  I  am  of  opinion 
that  this  right  of  the  assignee  could  not  be  divested  by  any 
subsequent  circumstances. 

Btdler^  J. — This  case  has  been  very  fully,  very  elaborately, 
and  very  ably  argued,  both  now  and  in  the  last  term ;  and 
though  the  former  arguments  on  the  part  of  the  defendant 
did  not  convince  my  mind,  yet  they  staggered  me  so  much 
that  I  wished  to  hear  a  second  argument.  Before  I  con- 
sider the  effect  of  the  several  authorities  which  have  been 
cited,  I  will  take  notice  of  one  circumstance  in  this  case 
which  is  peculiar  to  it ;  not  for  the  purpose  of  founding 
my  judgment  upon  it,  but  because  I  would  not  have  it 
supposed  in  any  future  case  that  it  passed  unnoticed,  or 
that  it  may  not  hereafter  have  any  effect  which  it  ought  to 
have.  In  this  case  it  is  stated  that  there  were  four  bills  of 
*  lading  :  it  appears  by  the  books  treating  on  this  subject, 
that  according  to  the  common  course  of  merchants  there 
are  only  three  ;  one  of  which  is  delivered  to  the  captain  of 
the  vessel,  another  is  transmitted  to  the  consignee,  and  the 
third  is  retained  by  the  consignor  himself,  as  a  testimony 
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against  the  captain  in  case  of  any  loose  dealing.     Now  if  it 
be  at  present  the  established  course  among  merchants  to 
have  only  three  bills  of  lading,  the  circumstance  of  there 
being  a  fourth  in  this  case  might,  if  the  case  had  not  been 
taken  out  of  the  hands  of  the  jury  by  the  demurrer,  have 
been  proper  for  their  consideration.      I  am  aware  that 
that  circumstance  appears  in  the  bill,  on  which  is  written, 
^^  in  witness  the  master  hath  affirmed  to  four  bills  of  lading, 
all  of  this  tenour  and  date.'**  But  we  all  know  that  it  is  not 
the  practice  either  of  persons  in  trade  or  in  the  profession 
to  examine  very  minutely  the  words  of  an  instrument 
which  is  partly  printed  and  partly  written ;  and  if  we  only 
look  at  the  substance  of  such  an  instrument,  this  may  be 
the  means  of  enabling  the  consignee  to  commit  a  fraud  on 
an  innocent  person.    Then  how  stood  the  consignee  in  this 
case !    He  had  two  of  the  bills  of  lading,  and  the  captain 
must  have  a  third ;  so  that  the  assignee  could  not  imagine 
that  the  consignor  had  it  in  his  power  to  order  a  delivery 
to  any  other  person.    But  I  mean  to  lay  this  circumstance 
entirely  out  of  my  consideration  in  the  present  case,  which 
I  think  turns  wholly  on  the  general  question  :  and  I  make 
the  question  even  more  general  than  was  made  at  the  bar, 
namely,  whether  a  bill  of  lading  is  by  law  a  transfer  of  the 
property!  This  question  has  been  argued  upon  authorities ; 
and  before  I  take  notice  of  any  particular  objections  which 
have  been  made,  I  will  consider  those  authorities.     The 
principal  one  relied  on  by  the  defendants  is  that  of  Snee  v. 
PrescoL     Now,  sitting  in  a  court  of  law,  I  should  think  it 
quite  sufficient  to  say,  that  that  was  a  determination  in  a 
court  of  equity,  and  founded  on  equitable  principles.     The 
leading  maxim  in  that  court  is,  that  he  who  seeks  equity 
must  first  do  equity.     I  am  not  disposed  to  find  fault  with 
that  determination  as  a  ease  in  equity ;  but  it  is  not  suffi- 
cient to  decide  such  a  question  as  that  now  before  us.  Lord 
Hardwicke  has,  with  his  usual  caution,  enumerated  every 
circumstance  which  existed  in  the  case :  and  indeed  he  has 
been  so  particular,  that  if  the  printed  note  of  it  be  accu- 
♦rate,  which  I  doubt,  it  is  not  an  authority  for  any  case 
which  is  not  precisely  similar  to  it.     The  only  point  of  law 
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in  that  oase  is  upon  the  forms  of  the  bills  of  lading ;  and 
Lord  Hardwiche  thought  there  was  a  distinction  between 
bills  of  lading  indorsed  in  blank,  and  those  indorsed  to  par- 
ticular persons :  but  it  was  properly  admitted  at  the  bar 
that  that  distinction  cannot  now  be  supported.  Thus  the 
matter  stood  till  within  these  thirty  years ;  since  that  time 
the  commercial  law  of  this  country  has  taken  a  very  differ- 
ent turn  from  what  it  did  before.  We  find  in  Snee  v. 
Prescot  that  Lord  Harduncke  himself  was  proceeding  with 
great  caution,  not  establishing  any  general  principle,  but 
decreeing  on  all  the  circumstances  of  the  case  put  together. 
Before  that  period  we  find  that  in  courts  of  law  all  the 
evidence  in  mercantile  cases  was  thrown  together;  they 
were  left  generaUy  to  a  jury,  and  they  produced  no  estab- 
lished principle.  From  that  time  we  all  know  the  great 
study  has  been  to  find  some  certain  general  principles, 
which  shall  be  known  to  all  mankind,  not  only  to  rule  the 
particular  case  then  under  consideration,  but  to  serve  as  a 
guide  for  the  future.  Most  of  us  have  heard  these  prin* 
ciples  stated,  reasoned  upon,  enlarged,  and  explained,  till 
we  have  been  lost  in  admiration  at  the  strength  and  stretch 
of  the  human  understanding.  And  I  should  be  very  sorry 
to  find  myself  under  a  necessity  of  differing  from  any  case 
on  this  subject  which  has  been  decided  by  Lord  MansfieU 
who  may  be  truly  said  to  be  the  founder  of  the  commercial 
law  of  this  country.  I  hope  to  show,  before  I  have  finished 
my  judgment,  that  there  has  been  no  inconsistency  in  any 
of  his  determinations :  but  if  there  had,  if  I  could  not 
reconcile  an  opinion  which  he  had  delivered  at  nUi  prius 
with  his  judgment  in  this  court,  I  should  not  hesitate  to 
adopt  the  latter  in  preference  to  the  former  :  and  it  is  but 
just  to  say,  that  no  Judge  ever  sat  here  more  ready  than 
he  was  to  correct  an  opinion  suddenly  given  at  nisi  prius. 
First,  as  to  the  case  of  Wright  v.  Campbell,  that  was  a  very 
solemn  opinion  delivered  in  this  court.  In  my  opinion  that 
is  one  of  the  best  cases  that  we  have  in  the  law  on  mercan- 
tile subjects.  There  are  four  points  in  that  case,  which 
Lord  Mansfield  has  stated  so  extremely  clear  that  they 
cannot  be  mistaken :     The  first  is,  what  is  the  case  as 
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between  the  owner  of  the  goods  and  the  factor ;  the  second, 
*^a8  between  the  consignor  and  the  assignee  of  the  factor 
with  notice  ;  thirdly,  as  between  the  same  parties  without 
notice ;  and,  fourthly,  as  to  the  nature  of  a  bill  of  sale  of 
goods  at  sea  in  general.     It  is  to  be  recollected  that  the 
case  of  Wright  v.  Campbell  was  decided  by  the  Judge  at 
nisi  prius  upon  the  ground  that  the  bill  of  lading  trans- 
ferred the  whole  property  at  law;    and  when  it  came 
before  this  court  on  a  motion  for  a  new  trials  Lord  Mans- 
field  confirmed  that  opinion ;  but  a  new  trial  was  granted 
on  a  suspicion  of  fraud :  therefore  it  is  fair  to  infer,  that 
if  there  had  been  no  fraud,  the  delivery  of  the  bill  of  lading 
would  have  been  final.     If  there  be  fraud,  it  is  the  same  as 
if  the  question  were  tried  between  the  consignor  and  the 
original  consignee.    According  to   a  note   of  Wright  v. 
CampbeU^  which  I  took  in  court,  Lord  Mansfield  said,  that 
since  the  case  in  Lord  Raymond^  it  had  always  been  held 
that  the  delivery  of  a  bill  of  lading  transferred  the  pro- 
perty at  law ;  if  so,  every  exception  to  that  rule  arises  from 
equitable  considerations  which  have  been  adopted  in  courts 
of  law.    The  next  case  is  that  of  Savignac  y.  Cuff!^  the  note 
of  which  is  too  loose  to  be  depended  upon :  but  there  is  a 
circumstance  in  that  case  which  might  afford  ample  ground 
for  the  decision  ;  for  I  cannot  suppose  that  Lord  Mansfield 
had  forgotten  the  doctrine  which  he  laid  down  in  this 
court  in   Wright  v.  Campbell.      There  he  observed  very 
minutely  on  what  did  not  appear  at  the  trial,  that  no 
letters  were  produced,  and  that  no  price  was  fixed  for  the 
goods  :  but  in  Savignac  v.  Cuff^  the  plaintiff  had  not  only 
the  bills  of  lading  and  the  invoice,  but  he  had  also  the 
letters  of  advice,  from  which  the  real  transaction  must 
have  appeared ;  and  if  it  appeared  to  him  that  Selvetti 
had  not  been  paid  for  the  goods,  that  might  have  been  a 
ground  for  the  determination.     The  case  of  Hunter  v.  Beal 
(a)  does  not  come  up  to  the  point  now  in  dispute  ;  it  only  (a)  Sittings  after 
determines  what  is  admitted,  that,  as  between  the  vendor  ouUdhS^*  ** 
and  vendee,  the  property  is  not  altered  till  delivery  of  the  ^^®"*  ^^ 
goods.     With  respect  to  the  case  of  Stokes  v.  La  Riviere 
(6),  perhaps  there  may  be  some  doubt  about  the  facts  of  ^\^^  *^ 
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it :  however,  it  was  determined  upon  a  different  ground ; 
for  the  goods  were  in  the  hands  of  an  agent  for  both  par- 
ties :  that  case,  therefore,  does  not  impeach  the  doctrine 
laid  down  in  Wright  v.  Campbell     It  has  been  argued  at 
the  bar,  that  it  is  impossible  for  the  ^holder  of  a  bill  of 
lading  to  bring  an  action  on  it  against  the  consignor  :  per- 
haps that  argument  is  well  founded :  no  special  action  on 
the  bill  of  lading  has  ever  been  brought ;  for  if  the  bill  of 
lading  transfer  the  property,  an  action  of  trover  against 
the  captain  for  non-delivery,  or  against  any  other  person 
who  seizes  the  goods,  is  the  proper  form  of  action.     If  an 
action  be  brought  by  a  vendor  against  a  vendee,  between 
whom  a  bill  of  lading  has  passed,  the  proper  action  is  for 
goods  sold  and  delivered.     Then  it  has  been  said  that  no 
case  has  yet  decided  that  a  bill  of  lading  does  transfer  the 
property  :  but  in  answer  to  that  it  is  to  be  observed,  that 
all  the  cases  upon  the  subject — Evans  v.  Martlettf  Wright  v. 
Campbell,  and  Caldwell  v.  Ball,  and  the  universal  under- 
standing of  mankind — preclude  that  question.     The  cases 
between  the  consignor  and  consigneee  have  been  founded 
merely  on  principles  of  equity,  and  have  followed  up  the 
principle  of  Snee  v.  Prescot ;  for  if  a  man  has  bought  goods, 
and  has  not  paid  for  them,  and  cannot  pay  for  them,  it  is 
not  equitable  that  he  should  prevent  the  consignor  from 
getting  his  goods  back  again,  if  he  can  do  it  before  they 
are  in  fact  delivered.     There  is  no  weight  in  the  argument 
of  hardship  on  the  vendor :  at  any  rate  that  is  a  bad  argu- 
ment in  a  court  of  law  ;  but  in  fact  there  is  no  hardship  on 
him,  because  he  has  parted  with  the  legal  title  to  the  con- 
signee.    An  argument  was  used  with  respect  to  the  diffi- 
culty of  determining  at  what  time  a  bill  of  lading  shall  be 
said  to  transfer  the  property,  especially  in  a  case  where  the 
goods  were  never  sent  out  of  the  merchant'^s  warehouse  at 
all :  the  answer  is,  that  under  those  circumstances  a  bill  of 
lading  could  not  possibly  exist,  if  the  transaction  were  a 
fair  one ;  for  a  bill  of  lading  is  an  acknowledgment  by  the 
captain,  of  having  received  the  goods  on  board  his  ship : 
therefore  it  would  be  a  fraud  in  the  captain  to  sign  such  a 
bill  of  lading,  if  he  had  not  received  goods  on  board ;  and 
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the  confflgnee  would  be  entitled  to  his  action  against  the 
captain  for  the  fraud.  As  the  plaintiff  in  this  case  has  paid 
a  valuable  consideration  for  the  goods,  and  there  is  no 
colour  for  imputing  fraud  or  notice  to  him,  I  am  of  opinion 
that  he  is  entitled  to  the  judgment  of  the  court. 

Grasey  J. — After  this  case  has  been  so  elaborately  spoken 
to  by  my  brethren,  it  is  not  necessary  for  me  to  enter  fully 
into  the  question,  as  I  am  of  the  same  opinion  with  them. 
*But  I  think  that  the  importance  of  the  subject  requires  me 
to  state  the  general  grounds  of  my  opinion.  I  conceive 
this  to  be  a  mere  question  of  law,  whether,  as  between  the 
vendor  and  the  assignee  of  the  vendee,  the  bill  of  lading 
transfers  the  property.  I  think  that  it  does.  With  respect 
to  the  question  as  between  the  original  consignor  and  con- 
signee, it  is  now  the  clear,  known,  and  established  law  that 
the  consignor  may  seize  the  goods  in  transitu^  if  the  con- 
signee become  insolvent  before  the  delivery  of  them.  But 
that  was  not  always  the  law.  The  first  case  of  that  sort 
was  that  of  Wiseman  v.  Vandeputt  in  Chancery  (a),  when,  (a)2y«rB.203. 
on  the  first  hearing,  the  ChanceUor  ordered  an  action  of 
trover  to  be  brought,  to  try  whether  the  consignment  vested 
the  property  in  the  consignees ;  and  it  was  then  determined 
in  a  court  of  law  that  it  did :  but  the  court  of  equity 
thought  it  right  to  interpose  and  give  relief;  and  since  that 
time  it  has  always  been  considered,  as  between  the  original 
parties,  that  the  consignor  may  seize  the  goods  before  they 
are  actually  delivered  to  the  consignee  in  case  of  the  insolv- 
ency of  the  consignee.  But  this  is  a  question  between 
the  consignor  and  the  assignee  of  the  consignee,  who  do  not 
stand  in  the  same  situation  as  the  original  parties.  A  bill 
of  lading  carries  credit  with  it  ;  the  consignor  by  his 
indorsement  gives  credit  to  the  bill  of  lading,  and  on  the 
faith  of  that,  money  is  advanced.  The  first  case  that  I  find 
where  an  attempt  was  made  to  introduce  the  same  law 
between  the  consignor  and  the  indorsee  of  the  consignee, 
is  that  of  Snee  v.  Prescot ;  but  as  my  brother  Btdler  has 
already  made  so  many  observations  on  that  case,  it  would 
be  but  repetition  in  me  to  go  over  them  again^  as  I  entirely 
agree  with  him  in  them  all^  as  well  as  in  those  which  he 


(«;  Tnv  jndf.    sttde  CA  tJbe  otiier  cicee.     Therefore  I  am  of  opinion  that 

there:  ffaonld  be  jndgmeot  for  the  plaintiff. 

Judgment  for  the  plaintiff,  (a.) 
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7%^  deftmdamiB  im  the  ordinal  action^  hamngbraught  a  tonl 


oferrpr  u  the  Eztktfwtr  Chamber,  ofUr  itDO  argumenti,  the 
^^'       filkmMQ  jmdgmteai  cfAai  etnart  was  ther€  delivered  by 
f-  414.  Lord  Lomghboromgh. — This  ease  comes  before  the  court 

oo  a  demnrrer  to  the  eridenee;    the  general  question, 


Hilda 

Seaec  tktt         ^  therefore,  ia,  ivhether  the  CM^ta  offered  in  evidence  by  the 
4       plajntiflt  in  the  aedoo  are  aoflBcient  to  warrant  a  verdict 


ha^  *'*"lill'  ™  their  (aTonr ! 

«r  mMj  The  (acts  are  shortly  theae :  On  the  22nd  of  July,  1786, 

efan  Measrs.  Toringa  shipped  on  board  the  ship  Endeavour,  of 

J^J*JJ222^  which  Hofanes  was  master,  at  Middldntrgh,  to  be  carried  to 

i^T^^^^  £if«77wo/,  a  cargo  ct  goods  by  the  order  and  directions 

■aj  stop  the  and  on  the  account  of  Freeman,  of  Rotterdam^  for  which,  of 

SteTtbough  the  the  same  date,  biDs  of  lading  were  signed  on  behalf  of  the 

2^2J*VJj^  master,  to  deliver  the  .goods  at  Liverpool,  specified  to  be 

teftthirdpenoB  shipped  by  Turiugs  to  Order  or  to  sssigus.     On  the  same 

coo^endoD ;  22nd  of  Julv,  two  of  the  bills  of  lading,  indorsed  in  blank 

eoM^T  Mt***  ^y  Turingg,  were  transmitted  by  them,  together  with  an 

being  diTetted  invoice  of  the  goods,  to  Freeman  at  Rotterdam,  and  were 

by  the  aMgn*  ^  .      •        «  « 

ment.  Bat  this  duly  received  by  him,  that  is,  m  the  course  of  post,  one 
revS»!S,andihe  ^'  ^^^  ^^  being  retained  by  Turings.  I  take  no  notice 
Utter  point  u     ^f  there  beinfc  four  bills  of  ladine,  because  on  that  circum- 

now  lettlcd  ®  ° 

otherwiie.  stance  I  lay  no  stress.      On  the  25th  of  July,  bills  of 

exchange  for  a  sum  of  477/.,  being  the  price  of  the  goods, 
were  drawn  by  Turings,  and  accepted  by  Freeman  at 
Rotterdam  ;  and  Freeman  on  the  same  day  transmitted  to 
the  plaintiffs  in  the  action,  merchants  at  Liverpool,  the  bills 
of  lading  and  invoice,  which  he  had  received  from  Turings, 
in  order  that  the  goods  might  be  sold  by  them  on  his 
account ;  and  of  the  same  date  drew  upon  them  bills  to  the 
amount  of  520/.,  which  were  duly  accepted,  and  have  since 
been  paid  by  them  ;  and  for  which  they  have  never  been 
reimbursed  by  Freeman,  who  became  a  bankrupt  on  the 
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15th  of  August  following.  The  bills  accepted  by  Freeman, 
for  the  price  of  the  goods  shipped  by  Turings,  had  not 
become  due  on  the  i5th  of  August,  but  on  notice  of  his 
bankruptcy,  they  sent  the  bill  of  lading  which  remained 
in  their  custody  to  the  defendants  at  Liverpool^  with  a 
special  indorsement  to  deliver  to  them  and  no  other ;  which 
the  defendants  received  on  the  28th  of  August,  1 786,  to- 
gether with  the  invoice  of  the  goods  and  a  power  of  attorney. 
The  ship  arrived  at  Liverpool  on  the  28th  of  August,  and 
the  goods  were  delivered  by  the  master,  on  account  of 
Turings,  to  the  defendants,  who,  on  demand  and  tender  of 
freight,  refused  to  deliver  the  same  to  the  plaintifib. 

The  defendants,  in  this  case,  are  not  stake-holders,  but 
they  are  in  effect  the  same  as  Turings,  and  the  possession 
*tfaey  have  got  is  the  possession  of  Turings.  The  plaintifis 
claim  under  Freeman;  but  though  they  derive  a  title  under 
him,  they  do  not  represent  him,  so  as  to  be  answerable  for 
his  engagements;  nor  are  they  affected  by  any  notice  of 
those  circumstances  which  would  bar  the  claim  of  him  or  of 
his  assignees.  If  they  have  acquired  a  legal  right,  they 
have  acquired  it  honestly;  and  if  they  have  trusted  to  a  bad 
title,  they  are  innocent  sufferers.  The  question  then  is, 
whether  the  plaintiffs  have  a  superior  legal  title  to  that  right 
which,  on  principles  of  natural  justice,  the  original  holder  of 
goods  not  paid  for  has  to  maintain  that  possession  of  them, 
which  he  actually  holds  at  the  time  of  the  demand  ? 

The  argument,  on  the  part  of  the  plaintiffs,  asserts  that 
the  indorsement  of  the  bill  of  lading  by  the  Turings  is  an 
assignment  of  the  property  in  the  goods  to  Freeman,  in 
the  i^me  manner  as  the  indorsement  of  a  bill  of  exchange 
is  an  assignment  of  the  debt :  that  Freeman  could  assign 
over  that  property,  and  that,  by  delivery  of  the  bill  of  lading 
to  the  plaintiffs  for  a  valuable  consideration,  they  have  a 
just  right  to  the  property  conveyed  by  it,  not  affected  by 
any  claim  of  the  Turings,  of  which  they  had  no  notice.  On 
the  part  of  the  defendant  it  is  argued,  that  the  bill  of  lading 
is  not  in  its  nature  a  negotiable  instrument ;  that  it  more 
resembles  a  chose  in  action ;  that  the  indorsement  of  it  is 
not  an  assignment  that  conveys  any  interest,  but  a  mere 

L  L 
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authority  to  the  consignee  to  receive  the  goods  mentioned 
in  the  bill ;  and,  therefore,  it  cannot  be  made  a  security  by 
the  consignee  for  money  advanced  to  him  ;  but  the  person 
who  accepted  it  must  stand  in  the  place  of  the  consignee, 
and  cannot  gain  a  better  title  than  he  had  to  give.  As 
these  propositions  on  either  side  seem  to  be  stated  too 
loosely,  and  as  it  is  of  great  importance  that  the  nature  of 
an  instrument  so  frequent  in  commerce  as  a  bill  of  lading 
should  be  clearly  defined,  I  think  it  necessary  to  state  my 
ideas  of  its  nature  and  effect : — 

A  bill  of  lading  is  the  written  evidence  of  a  contract  for 
the  carriage  and  delivery  of  goods  sent  by  sea  for  a  certain 
freight.     The  contract  in  legal  language  is  a  contract  of 
bailment;  2  Lord  Raym.  912.     In  the  usual  form  of  the 
contract  the  imdertaking  is  to  deliver  to  the  order  or  assigns 
of  the  shipper.     By  the  delivery  on  board,  the  ship-master 
acquires  a  special  property  to  support  that  posseosirai  which 
*  he  holds  in  the  right  of  another,  and  to  enable  him  to  per- 
form his  undertaking.     The  general  property  remains  with 
the  shipper  of  the  goods  until  he  has  disposed  of  it  by  some 
act  sufficient  in  law  to  transfer  property.    The  indoraement 
of  the  bill  of  lading  is  simply  a  direction  of  the  deliveiy  of 
the  goods.     When  this  indorsement  is  in  blank,  the  holder 
of  the  bill  of  lading  may  receive  the  goods,  and  his  receipt 
will  discharge  the  ship>master ;  but  the  holder  of  the  bill, 
if  it  came  into  his  hands  casually,  without  any  just  title, 
can  acquire  no  property  in  the  goods.     A  special  indorse- 
ment defines  the  person  appointed  to  receive  the  goods ; 
his  receipt  or  order  would,  I  conceive,  be  a  suffici^it  dis- 
charge to  the  ship>master ;  and,  in  this  respect,  I  hold  the 
bill  of  lading  to  be  assignable.    But  what  is  it  that  the  in- 
dorsement of  the  bill  of  lading  assigns  to  the  holder  or  the 
indorsee  \  a  right  to  receive  the  goods  and  to  discharge  the 
ship-master,  as  having  performed  his  undertaking.     If  any 
further  effect  be  allowed  to  it,  the  possession  of  a  IhU  of 
lading  would  have  greater  force  than  the  actual  pooocaoiop 
of  the  goods.     Possession  of  goods  is  prima  facie  evidence 
of  title ;  but  that  possession  may  be  precarious,  as  of  a 
deposit ;   it  may  be  criminal,  as  of  a  thing  stolen ;  it  ma? 
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be  qualified,  as  of  things  in  the  custody  of  a  servant,  carrier, 
or  a  factor.  Mere  possession,  without  a  just  title,  gives  no 
property ;  and  the  person  to  whom  such  possession  is 
transferred  by  delivery,  roust  take  his  hazard  of  the  title  of 
his  author.  The  indorsement  of  a  bill  of  lading  differs 
from  the  assignment  of  a  chose  in  action^  that  is  to  say,  of  an 
obligation,  as  much  as  debts  differ  from  effects.  Goods  in 
pawn,  goods  bought  before  delivery,  goods  in  a  warehouse, 
or  on  ship-board,  may  all  be  assigned.  The  order  to  de- 
liver is  an  assignment  of  the  thing  itself,  which  ought  to  be 
delivered  on  demand,  and  the  right  to  sue,  if  the  demand 
is  refused,  is  attached  to  the  thing.  The  case  in  1  Lord 
Raym.  271  was  well  determined  on  the  principal  point, 
that  the  consignee  might  maintain  an  action  for  the  goods, 
because  he  had  either  a  special  property  in  them,  or  a  right 
of  action  on  the  contract :  and  I  assent  to  the  dictum^  that 
he  might  assign  over  his  right.  But  the  question  remains, 
What  right  passes  by  the  first  indorsement,  or  by  th^ 
assignment  of  it !  An  assignment  of  goods  in  pawn,  or  of 
goods  bought  but  not  delivered,  cannot  transmit  a  right  to 
*  take  the  one  without  redemption,  and  the  other  without 
the  payment  of  the  price.  As  the  indorsement  of  a  bill  of 
lading  is  an  assignment  of  the  goods  themselves,  it  differs 
essentially  from  the  indorsement  of  a  bill  of  exchange  ; 
which  is  the  assignment  of  a  debt  due  to  the  payee,  and 
which,  by  the  custom  of  trade,  passes  the  whole  interest  in 
the  debt  so  completely,  that  the  holder  of  the  bill  for 
a  valuable  consideration  without  notice,  is  not  affected 
even  by  the  crime  of  the  person  from  whom  he  received 
the  bUl. 

Bills  of  lading  differ  essentially  from  bills  of  exchange  in 
another  respect. 

Bills  of  exchange  can  only  be  used  for  one  given  purpose, 
namely,  to  extend  credit  by  a  speedy  transfer  of  the  debt, 
which  one  person  owes  another,  to  a  third  person.  Bills  of 
lading  may  be  assigned  for  as  many  different  purposes  as 
goods  may  be  delivered.  They  may  be  indorsed  to  the 
true  owner  of  the  goods  by  the  freighter,  who  acts  merely 
as  his  servant  They  may  be  indorsed  to  a  factor  to  sell  for 
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the  owner.    They  may  be  indorsed  by  the  seller  of  the  goods 
to  the  buyer.     They  are  not  drawn  in  any  certain  form. 
They  sometimes  do  and  sometimes  do  not  express  on  whose 
account  and  risk  the  goods  are  shipped.     They  often,  espe- 
cially in  time  of  war,  express  a  false  account  and  ri3k.    They 
seldom,  if  ever,  bear  upon  the  face  of  them  any  indication 
of  the  purpose  of  the  indorsement.     To  such  an  instru- 
ment, so  various  in  its  use,  it  seems  impossible  to  apply 
the  same  rules  as  govern  the  indorsement  of  bills  of  ex- 
change.    The  silence  of  all  authors  treating  of  commercial 
law  is  a  strong  argument  that  no  general  usage  has  made 
them  negotiable  as  bills.     Some  evidence  appears  to  have 
(a)  Sneer.       heeu  given  in  other  cases  (a),  that  the  received  opinion  of 
245;  Fearonr.  merchants   was  against  their  bemg  so  negotiable.      And 
oweri,  pat .    ^j^j^gg  there  was  a  clear,  established,  general  usage  to  place 
the  assignment  of  a  bill  of  lading  upon  the  same  footing  as 
the  indorsement  of  a  bill  of  exchange,  that  country  which 
should  first  adopt  such  a  law  would  lose  its  credit  with  the 
rest  of  the  commercial  world.     For  the  immediate  conse- 
quence would  be  to  prefer  the  interest  of  the  resident  factors 
and  their  creditors,  to  the  fair  claim  of  the  foreign  con- 
signor.    It  would  not  be  much  less  pernicious  to  its  in- 
ternal commerce  ;  for  every  case  of  this  nature  is  founded 
in  a  breach  of  confidence,  always  attended  with  a  suspicion 
*of  collusion,  and  leads  to  a  dangerous  and  false  credit,  at 
the  hazard  and  expense  of  the  fair  trader.  If  bills  of  lading 
are  not  negotiable  as  bills  of  exchange,  and  yet  are  assign- 
able, what  is  the  consequence  ?     That  the  assignee  by  in- 
dorsement must  inquire   under  what  title  the    bills  have 
come  to  the  bands  of  the  person  from  whom  he  takes  them. 
Is  this  more  difficult  than  to  inquire  into  the  title  by  which 
1  Wii«!*8.         goods  are  sold  or  assigned  ?     In  the  case  of  (b)  Hartop  v. 

Hoare,  jewels  deposited  with  a  goldsmith  were  pawned  by 
him  at  a  banker  s.  Was  there  any  imputation,  even  of 
neglect,  in  a  banker  trusting  to  the  apparent  possession  of 
jewels  by  a  goldsmith  ?  Yet  they  were  the  property  of 
another,  and  the  banker  suffered  the  loss.  It  is  received 
law,  that  a  factor  may  sell,  but  cannot  pawn,  the  goods  of 
his  consignor.     Patterson  v.  Tashy  2^Str.  1178.     The  per- 
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BOD,  therefore,  who  took  an  assignment  of  goods  from  a 
factor  in  security,  could  not  retain  them  against  the  claim 
of  the  consignor ;  and  yet,  in  this  case,  the  factor  might 
have  sold  them  and  embezzled  the  money.  It  has  been 
argued,  that  it  is  necessary  in  commerce  to  raise  money  on 
goods  at  sea,  and  this  can  only  be  done  by  assigning  the 
bills  of  lading.  Is  it  then  nothing,  that  an  assignee  of  a 
bill  of  lading  gains  by  the  indorsement  i  He  has  all  the 
right  the  indorser  could  give  him ;  a  title  to  the  possession 
of  the  goods  when  they  arrive.  He  has  a  safe  security, 
if  he  has  dealt  with  an  honest  man.  And  it  seems  as  if  it 
could  be  of  little  utility  to  trade,  to  extend  credit  by  afford- 
ing a  facility  to  raise  money  by  unfair  dealing.  Money 
will  be  raised  on  goods  at  sea,  though  bills  of  lading  should 
not  be  negotiable,  in  every  case  where  there  is  a  fair  ground 
of  credit :  but  a  man  of  doubtful  character  will  not  find  it 
so  easy  to  raise  money  at  the  risk  of  others. 

The  conclusions  which  follow  from  this  reasoning,  if  it  be 
just,  are — 1  st.  That  an  order  to  direct  the  delivery  of  goods 
indorsed  on  a  bill  of  lading  is  not  equivalent,  nor  even 
analogous,  to  the  assignment  of  an  order  to  pay  money  by 
the  indorsement  of  a  bill  of  exchange.  2ndly.  That  the 
negotiability  of  bills,  and  promissory  notes,  is  founded  on 
the  custom  of  merchants,  and  positive  law ;  but,  as  there  is 
no  positive  law,  neither  can  any  custom  of  merchants  apply 
to  such  an  instrument  as  a  bill  of  lading.  Srdly.  That  it 
is,  therefore,  not  negotiable  as  a  bill,  but  assignable ;  and 
^passes  such  right,  and  no  better,  as  the  person  assigning 
had  in  it. 

This  last  proposition  I  confirm  by  the  consideration,  that 
actual  delivery  of  the  goods  does  not  of  itself  transfer  an 
absolute  ownership  in  them,  without  a  title  of  property ; 
and  that  the  indorsement  of  a  bill  of  lading,  as  it  cannot  in 
any  case  transfer  more  right  than  the  actual  delivery,  cannot 
in  every  case  pass  the  property ;  and  I  therefore  infer,  that 
the  mere  indorsement  can  in  no  case  convey  an  absolute 
property.  It  may,  however,  be  said,  that  admitting  an  in- 
dorsement of  a  bill  of  lading  does  not  in  all  cases  import  a 
transfer  of  the  property  of  the  goods  consigned,  yet  where 


408—409*  Mxaon  v.  uckbasbow. 

the  goods,  when  deUvered,  would  belong  to  the  indorsee  of 
the  bill,  and  the  indorsement  accompanies  a  title  of  pro- 
perty, it  ought  in  law  to  bind  the  consignor,  at  least  with 
respect  to  the  interest  of  third  parties.  This  argument 
has,  I  confess,  a  very  specious  appearance.  The  whole  dif- 
ficulty of  the  case  rests  upon  it ;  and  I  am  not  surprised 
at  the  impression  it  has  made,  having  long  felt  the  force  of 
it  myself.  A  fair  trader,  it  is  said,  is  deceived  by  the  mis- 
placed confidence  of  the  consignor.  The  purchaser  sees  a 
title  to  the  delivery  of  the  goods  placed  in  the  hands  of  a 
man  who  offers  them  to  sale.  Goods  not  arrived  are  every 
day  sold  without  any  suspicion  of  distress,  on  speculations 
of  the  fairest  nature.  The  purchaser  places  no  credit  in 
the  consignee,  but  in  the  indorsement  produced  to  him, 
which  is  the  act  of  the  consignor.  The  first  consideration 
which  afiects  this  argument  is,  that  it  proves  too  much,  and 
is  inconsistent  with  the  admission.  But  let  us  examine 
what  the  legal  right  of  the  vendor  is,  and  whether,  with 
respect  to  him,  the  assignee  of  a  bill  of  lading  stands  on  a 
better  ground  than  the  consignee  from  whom  he  received 
it.  I  state  it  to  be  a  clear  proposition,  that  the  vendor  d 
goods  not  paid  for  may  retain  the  possession  against  the 
vendee ;  not  by  aid  of  any  equity,  but  on  grounds  of  law. 
(fl)S«eHob.4i,  Our  oldcst  books  (a)  consider  the  payment  of  the  price 
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book  there  cited,  (day  not  being  given)  as  a  condition  precedent  implied  in 

the  contract  of  sale  ;  and  that  the  vendee  cannot  take  the 
goods,  nor  sue  for  them,  without  tender  of  the  price.  If 
day  had  been  given  for  payment,  and  the  vendee  could 
support  an  action  of  trover  against  the  vendor,  the  price 
unpaid  must  be  deducted  from  the  damages,  in  the  same 
manner  as  if  he*  had  brought  an  action  on  the  contract,  for 
the  non-delivery.  Snee  v.  Prescot^  1  Atk.  245.  The  sale 
is  not  executed  before  delivery :  and  in  the  simplicity  of 
former  times,  a  delivery  into  the  actual  possession  of  the 
vendee  or  his  servant  was  always  supposed.  In  the  variety 
and  extent  of  dealing  which  the  increase  of  commerce  has 
introduced,  the  delivery  may  be  presumed  from  circum- 
stances, so  as  to  vest  a  property  in  the  vendee.  A  desti- 
nation of  the  goods  by  the  vendor  to  the  use  of  the  vendee; 
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the  marking  them,  or  making  them  up  to  be  delivered ; 
the  removing  them  for  the  purpose  of  being  delivered,. may 
all  entitle  the  vendee  to  act  as  owner,  to  assign,  and  to 
maintain  an  action  against  a  third  person,  into  whose 
hands  they  have  come.  But  the  title  of  the  vendor  is  never 
entirely  divested,  till  the  goods  have  come  into  the  posses- 
sion of  the  vendee.  He  has  therefore  a  complete  right, 
for  just  cause,  to  retract  the  intended  delivery,  and  to  stop 
the  goods  in  transitu.  The  cases  determined  in  our  courts 
of  law  have  confirmed  this  doctrine,  and  the  same  law  ob- 
tains in  other  countries. 

In  an  action  tried  before  me  at  Guildhall^  after  the  last 
Trinity  Term,  it  appeared  in  evidence,  that  one  Bowering 
had  bought  a  cask  of  indigo  of  Verrulez  and  Co.  at  Amster- 
dam^  which  was  sent  from  the  warehouse  of  the  seller,  and 
shipped  on  board  a  vessel  commanded  by  one  Tulloh,  by 
the  appointment  of  Bowering.     The  bills  of  lading  were 
made  out,  and  signed  by  Tulloh,  to  deliver  to  Bowering  or 
order,  who  immediately  indorsed  one  of  them  to  his  cor- 
respondent in  London^  and  sent  it  by  the  post.     Verrulez 
having  information  of  Bowering'*s   insolvency  before  the 
ship  sailed  from  the  Texel^  summoned  Tulloh  the  ship-mas- 
ter before  the  court  at  Amsterdam^  who  ordered  him  to  sign 
other  bills  of  lading,  to  the  order  of  Verrulez.     Upon  the 
arrival  of  the  ship  in  London^  the  shipmaster  delivered  the 
goods,  according  to  the  last  bills,  to  the  order  of  Verrulez. 
This  case,  as  to  the  practice  of  merchants,  deserves  parti- 
cular attention,  for  the  judges  of  the  court  at  Amsterdam  are 
merchants,  of  the  most  extensive  dealings,  and  they  are 
assisted  by  very  eminent  lawyers.     The  cases  in  our  law, 
which  I  have  taken  some  pains  to  collect  and  examine,  are 
very  clear  upon  this  point.     Snee  v.  Prescot^  though  in  a 
court  of  equity,  is  professedly  determined  on  legal  grounds 
by  Lord  Hardwicke,  who  was  well  versed  in  the  principles 
*of  law ;  and  it  is  an  authority,  not  only  in  support  of  the 
right  of  the  owner  unpaid  to  retain  against  the  consignee, 
but  against  those  claiming  under  the  consignee  by  assign- 
ment for  valuable  consideration,  and  without  notice.    But 
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(a)  Fearon  r.    the  ca«e  of  Fearon  v.  Bowers  (a),  tried  before  Lord  Chief 
^oiP^#,Gtti«-  Justice  Lee.  is  a  case  at  law,  and  it  is  to  the  same  effect  as 

hall^  March  28,  '  ' 

1753,  coram      Snce  V.  Pretcot     So  also  is  the  case  of  the  (b)  Auigntts  of 

Lee,  C.  J. 

Detinue  against  the  master  or  captain  of  a  ship.  On  the  genera]  inne  pleaded,  the  caae  ^ipeared 
to  he,  that  one  Hall,  of  Salisbury ^  had  written  to  Askell  and  Co.,  merchants  at  Maloffo,  to  send 
him  20  bntts  of  olive  oil,  which  Askell  accordingly  bought,  and  shipped  on  board  the  ship  TaTistock, 
of  which  the  defendant  was  commander,  who  ngned  three  bills  of  lading  acknowledging  the  reodpt 
of  the  goods,  to  be  delivered  to  the  order  of  the  shipper.  In  the  bills  was  the  ui oal  chrase ;  that 
one  being  performed,  the  other  two  should  be  void. 

The  goods  being  thus  shipped,  Askell  sent  an  invoice  thereof,  and  also  one  of  the  bills  of  lading, 
to  Hall,  indorsed  by  Askell,  to  deliver  the  contents  to  Hall ;  and  Askell  at  the  sune  time  sent  to 
Jones,  his  partner  in  England^  a  bill  of  exchange  drawn  on  Hall  for  the  amount  of  the  price  of  the 
oil  ;  and  also  another  of  the  bills  of  lading  indorsed  by  Askell  to  deliver  the  contents  to  Jones. 
The  bill  of  exchange  was  presented  to  Hall,  but  not  being  paid  by  him  it  was  retunted  protested; 
whereupon  Jones,  on  the  Ist  of  September,  1752  (a  day  or  two  after  the  ship  arrived)  applied  to 
the  defendant  to  deliver  the  oils  to  him,  and  having  produced  his  bill  of  lading,  the  defendant  pro- 
mised to  deliver  them  accordingly.  But  the  ship  not  being  reported  to  the  custom-house,  the  oils 
could  not  be  then  delivered ;  and  before  they  were  delivered,  the  plaintiff,  on  the  drd  of  September, 
produced  the  bill  of  lading  sent  to  Hall,  with  an  indorsement  thereon  by  Hall  to  deliver  the  con- 
tents to  the  plaintiff,  and  also  the  invoice,  upon  the  credit  of  which  he  had  advanced  to  Hall  200/. 
— Notwithstanding  this,  the  defendant  afterwards  delivered  the  oils  to  Jones,  and  took  his  recdpi  for 
them  on  the  back  of  the  bill  of  lading. 

For  the  plaintiff  it  was  contended,  that  the  bill  of  lading  indorsed  to  Hall,  and  by  him  to  the 
plaintiff,  had  fixed  the  property  of  the  goods  in  the  plaintiff.  That  the  consignee  of  a  bill  of  lading 
has  such  a  property  that  he  may  assign  it  over ;  Evans  v.  Martleft,  1  Lord  Raym.  271.  There  it 
is  laid  down,  if  goiods  are  by  bill  of  lading  consigned  to  A.,  A.  is  the  owner,  and  must  brii^  the 
action  against  the  master  of  the  ship  if  they  are  lost :  but  if  the  bill  be  special  to  deliver  to  A.  for 
the  use  of  B.,  B.  ought  to  bring  the  action ;  but  if  the  bill  be  general,  and  the  invoice  only  shows 
they  are  upon  the  account  of  B.,  A.  ought  to  bring  the  action,  for  the  property  is  in  him,  and  B.  hat 
only  a  trust ;  per  totam  curiam,  HoUyC,  J.,  said  the  consignee  of  a  bill  of  lading  has  such  a  pro. 
perty  that  he  may  assign  it  over ;  and  Shower  sud,  it  had  been  adjudged  so  in  the  Exchequer.  It 
has  been  further  insisted,  that  the  plaintiff  had  advanced  the  2C0/.  on  the  credit  of  the  bill  of  lading, 
in  the  course  of  trade,  and  no  objection  was  made  that  the  oils  had  not  been  paid  for ;  for  that 
would  prove  too  much,  namely,  that  the  bill  of  lading  wrs  not  negotiable.  And  Uie  indorsement 
was  compared  to  the  indorsement  of  a  bill  of  exchange,  which  is  good,  though  the  bill  origiiMDy 
WIS  obtained  by  fraud.  Merchants  were  examined  on  both  sides,  and  seemed  to  agree  that  the 
indorsement  of  a  bill  of  lading  vests  the  property;  but  that  the  original  consignor,  if  not  paid  for 
the  goods,  had  a  right,  by  any  means  that  he  could,  to  stop  their  coming  to  the  hands  of  the  con- 
signee till  paid  for.  One  of  the  witnesses  said,  he  bad  a  like  case  before  the  Chancellor,  who  upon 
that  occasion  said,  ho  thought  the  consignor  had  a  riglit  to  get  the  goods  in  such  a  case  back  into  his 
hands  in  any  way,  so  as  he  did  not  steal  them. 

It  also  appeared  by  tho  evidence  of  merchants  and  captains  of  ships,  that  the  usage  was,  where 
three  bills  of  lading  were  signed  by  tho  captain,  and  indorsed  to  different  persons,  the  captain  had  a 
right  to  deliver  the  goods  to  whichever  he  thought  proper ;  that  he  was  discharged  by  a  delivery  to 
either  with  a  receipt  on  the  bill  of  lading,  and  was  not  obliged  to  look  into  the  invoice  or  consider  the 
merits  of  the  different  claims. 

Lee^  C.  J.,  in  summing  up  the  evidence,  said  that,  to  be  sure,  nakedly  considered^  a  bill  of  lading 
transfers  the  property,  and  a  right  to  assign  that  property  by  indorsement :  that  the  invoice 
strengthens  that  right  by  showing  a  farther  intention  to  transfer  the  property.  But  it  appeared  in 
this  case,  that  Jones  had  tho  other  bill  of  lading  to  be  as  a  curb  on  Hall,  who  in  &ct  had  never  paid 
for  the  goods.  And  it  appeared  by  the  evidence,  that  according  to  the  usage  of  trade,  the  captain 
was  not  concerned  to  examine  who  had  tho  best  right  on  the  different  bills  of  lading.  All  he  bad 
to  do  was  to  deliver  the  goods  upon  one  of  the  bills  of  lading,  which  was  done.  The  jury  therrfors 
were  directed  by  the  Chief  Justice  to  find  a  verdict  for  the  defendant,  which  they  accordingly  did. 

(6)  Assignees  of  Burghally  a  bankrupt,  v.  Howard, 

At  Guildhall  sittings  after  Hil.  32  Geo.  2,  coram  Lord  Mar^field. 

One  Burghall  at  London  gave  an  order  to  Bromley  at  Liverpool  to  send  him  a  quantity  of  cheese. 
Bromley  accordingly  shipped  a  ton  of  cheese  on  board  a  ship  there,  whereof  Howard,  the  defendant, 
*was  master,  who  signed  a  bill  of  lading  to  deliver  it  in  good  condition  to  Buighall  in  London,  Ths 
sliip  arrived  in  tho  Thames^  but  Burghall  having  become  a  bankrupt,  the  defendant  was  ordered,  on 
behalf  of  Bromley,  not  to  deliver  the  goods,  and  accordingly  refused,  though  the  fireight  was  tendered. 
It  appe:ired  by  the  plaintiff's  witnesses  that  no  particular  ship  was  mentioned  whereby  the  cheese 
should  be  sent,  in  which  case  the  shipper  was  to  be  at  the  risk  of  the  peril  of  the  seas.  The  action 
way  on  the  case  upon  the  custom  of  the  lealm  agaiust  the  defendant  as  a  carrier. 

Lord 
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BurghaU  v.  Howard^  before  Lord  Mamfield.  The  right  of 
the  consignor  to  stop  the  goods  is  here  considered  as  a  legal 
right.  It  will  make  no  difference  in  the  case  whether  the 
right  is  considered  as  springing  from  the  original  property 
not  yet  transferred  by  delivery,  or  as  a  right  to  retain  the 
things  as  a  pledge  for  the  price  unpaid.  In  all  the  cases 
cited  in  the  course  of  the  argument,  the  right  of  the  con- 
signor to  stop  the  goods  is  admitted  as  against  the  consignee. 
But  it  is  contended  that  the  right  ceases  as  against  a  person 
claiming  under  the  consignee  for  a  valuable  consideration, 
and  without  notice  that  the  price  is  unpaid.  To  support 
this  position,  it  is  necessary  to  maintain  that  the  right  of  the 
consignor  is  not  a  perfect  legal  right  in  the  thing  itself,  but 
that  it  is  only  founded  upon  a  personal  exception  to  the 
consignee,  which  would  preclude  his  demand  as  contrary  to 
good  faith,  and  unconscionable.  If  the  consignor  had  no 
legal  title,  the  question  between  him  and  the  bona  fide  pur- 
chaser from  the  consignee  would  turn  on  very  nice  con- 
siderations of  equity.  But  a  legal  lien,  as  well  as  a  right 
of  property,  precludes  these  considerations ;  and  the  ad- 
mitted right  of  the  consignor  to  stop  the  goods  in  transitu 
as  against  the  consignee,  can  only  rest  upon  his  original 
title  as  owner,  not  divested,  or  upon  a  legal  title  to  hold  the 
possession  of  the  goods  till  the  price  is  paid,  as  a  pledge 
for  the  price.  It  has  been  asserted  in  the  course  of  the 
argument,  that  the  right  of  the  consignor  has  by  judicial 
determinations  been  treated  as  a  mere  equitable  claim  in 
cases  between  him  and  the  consignee.  To  examine  the 
force  of  this  assertion,  it  is  necessary  to  take  a  review  of 
the  several  determinations. 

The  first  is  the  case  of  Wright  v.  CampbeE,  4  Burr,  2046, 
on  which  the  chief  stress  is  laid.  The  first  observation  that 
occurs  upon  that  case  is,  that  nothing  was  determined  by  it. 
A  case  was  reserved  by  the  judge  at  nisi  prius^  on  the  argu- 
*ment  of  which  the  court  thought  the  facts   imperfectly 

Lord  Mansfield  was  of  opiniuu  that  the  plaintiffB  had  no  foandation  to  recover ;  and  said,  he  bad 
koo^irn  it  teTcral  times  ruled  in  Chancery,  that  where  the  consignee  becomes  a  bankrupt,  and  no 
part  of  the  price  had  been  paid,  that  it  was  lawful  for  the  consignor  to  seize  the  goods  before  they 
eoue  to  the  hands  of  the  consignee  or  liis  assignees  ;  and  that  this  was  ruled,  not  upon  prindplet  of 
eqoilT  only,  but  the  laws  of  property. 

The  plaintiffs  were  nonsuited. 
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stated,  and  directed  a  new  trial.     That  case  oannot  there- 
fore be  urged  as  a  decision  upon  the  point.    But  it  is 
quoted  as  containing  in  the  report  of  it  an  opinion  of  Lord 
Mansfield^  that  the  right  of  the  consignor  to  stop  the  goods 
cannot  be  set  up  against  a  third  person  claiming  under  an 
indorsement  for  value  and  without  notice.     The  authority 
of  such  an  opinion,  though  no  decision  had  followed  upon 
it,  would  deservedly  be  very  great,  from  the  high  respect 
due  to  the  experience  and  wisdom  of  so  great  a  judge.  But 
I  am  not  able  to  discover  that  his  opinion  was  delivered  to 
that  extent,  and  I  assent  to  the  opinion  as  it  was  delivered, 
and  very  correctly  applied  to  the  case  then  in  question. 
Lord  Mansfield  is  there  speaking  of  the  consignment  of 
goods  to  a  factor  to  sell  for  the  owner ;  and  he  very  truly 
observes,  Ist,  that  as  against  the  factor,  the  owner  may 
retain  the  goods ;  2ndly,  that  a  person  into  whoee  hands 
the  factor  has   passed  the  consignment  with  notice,  is 
exactly  in  the  same  situation  with  the  factor  himself; 
Srdly,  that  a  bond  fide  purchaser  from  the  factor  shall  have 
a  right  to  the  delivery  of  the  goods,  because  they  were  sold 
bondfide^  and  by  the  owner's  own  authority.    If  the  owner 
of  the  goods  entrust  another  to  sell  them  for  him,  and  to 
receive  the  price,  there  is  no  doubt  but  that  he  has  bound 
himself  to  deliver  the  goods  to  the  purchaser ;  and  that 
would  hold  equally,  if  the  goods  had  never  been  removed 
from  his  warehouse.   The  question  on  the  right  of  the  con- 
signor to  stop  and  retain  the  goods,  can  never  occur  where 
the  factor  has  acted  strictly  according  to  the  orders  of  his 
principal,  and  where,  consequently,  he  has  bound  him  by 
his  contract.    There  would  be  no  possible  ground  for  argu- 
ment in  the  case  now  before  the  court,  if  the  plaintifis  in 
the  action  could  maintain,  that  Turings  and  Co.  had  sold 
to  them  by  the  intervention  of  Freeman,  and  were  there- 
fore bound  ex  contractu  to  deliver  the  goods.     Lord  Mam- 
fields  opinion  upon  the  direct  question  of  the  right  of  the 
consignor  to  stop  the  goods  against  a  third  party,  who 
has  obtained  an  indorsement  of  the  bill  of  lading,  is  quoted 
in  favour  of  the  consignor,  as  delivered  in  two  cases  at  nisi 
(6)  Ante,'p.400.  prius  ;  {a)  Savignac  v.  Cuff  in  1778,  and  {b)  Stokes  v.  Imi 
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Riviere  in  1785.  Observationfi  are  made  on  these  cases, 
that  they  were  governed  by  particular  ciroumstances ;  and 
undoubtedly  when  there  is  not  *an  accurate  and  agreed 
state  of  them,  no  great  stress  can  be  laid  on  the  authority. 
Tlie  case  of  (a)  CaUweUy.  BaUk  improperly  quoted  on  ^^,|'^|J^^' 
the  part  of  the  plaintiffs  in  the  action,  because  the  question 
there  was  on  the  priority  of  consignments,  and  the  right 
of  the  consignor  did  not  come  under  consideration.  The 
case  of  (b)  Hibberty.  Carter  was  also  cited  on  the  same  (6)1  Term  Rep. 
side,  not  as  having  decided  any  question  upon  the  con- 
signor's right  to  stop  the  goods,  but  as  establishing  a  posi- 
tion, that  by  the  indorsement  of  the  bill  of  lading,  the 
property  was  so  completely  transferred  to  the  indorsee, 
that  the  shipper  of  the  goods  had  no  longer  an  insurable 
interest  in  them.  The  bill  of  lading  in  that  case  had 
been  indorsed  to  a  creditor  of  the  shipper;  and,  un- 
doubtedly, if  the  fact  had  been  as  it  was  at  first  supposed, 
that  the  cargo  had  been  accepted  in  payment  of  the  debt, 
the  conclusion  would  have  been  just ;  for  the  property  of 
the  goods,  and  the  risk,  would  have  completely  passed  from 
the  shipper  to  the  indorsee ;  it  would  have  amounted  to  a 
sale  executed  for  a  consideration  paid.  But  it  is  not  to  be 
inferred  from  that  case,  that  an  indorsement  of  a  bill  of 
lading,  the  goods  remaining  at  the  risk  of  the  shipper, 
transfers  the  property  so  that  a  policy  of  insurance  upon 
them  in  his  name  would  be  void.  The  greater  part  of  the 
consignments  from  the  West  Indies,  and  all  countries  where 
the  balance  of  trade  is  in  favour  of  England^  are  made  to 
a  creditor  of  the  shipper ;  but  they  are  no  discharge  of  the 
debt  by  indorsement  of  the  bill  of  lading :  the  expense  of 
insurance,  freight,  duties,  are  all  charged  to  the  shipper, 
and  the  net  proceeds  alone  can  be  applied  to  the  discharge 
of  his  debt.  That  case,  therefore,  has  no  application  to  the 
present  question.  And  from  all  the  cases  that  have  been 
collected,  it  does  not  appear  that  there  has  ever  been  a  de- 
cision against  the  legal  right  of  the  consignor  to  stop  the 
goods  in  transitu,  before  the  case  now  brought  before  this 
court.  When  a  point  in  law  which  is  of  general  concern  in 
the  daily  business  of  the  world  is  directly  decided,  the 
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event  of  it  fixes  the  public  attention,  directs  the  opinion, 
and  regulates  the  practice  of  those  who  are  interested.  But 
where  no  such  decision  has  in  fact  occurred,  it  is  impossible 
to  fix  any  standard  of  opinion,  upon  loose  reports  of  inci- 
dental arguments.  The  rule,  therefore,  which  the  court  is 
to  lay  down  in  this  case,  will  have  the  effect,  not  to  disturb, 
*but  to  settle,  the  notions  of  the  commercial  part  of  this 
country,  on  a  point  of  very  great  importance,  as  it  regards 
the  security  and  good  faith  of  their  transactions.  For 
these  reasons,  we  think  the  judgment  of  the  Court  of 
King's  Bench  ought  to  be  reversed. 


The  following  accotmt  of  the  further  proceedings  in  this 
case  is  given  by  Mr.  East^  in  a  note  to  his  Reports^  vol.  2, 
p.  19:  — 

This  case  first  came  on  upon  a  demurrer  to  evidence, 
on  which  there  was  judgment  for  the  plaintiff;  this  court 
holding,  that  though  the  vendor  of  goods  might,  as  between 
himself  and  the  vendee,  stop  them  in  transitu  to  the  latter, 
in  case  of  his  insolvency,  not  having  paid  for  them ;  yet 
that  if  the  vendee,  having  in  his  possession  the  biU  of 
lading  indorsed  in  blank  by  the  vendor,  before  such 
stopping  in  transitu,  indorse  and  deliver  it  to  a  third 
person  for  a  valuable  consideration  and  without  notice  of 
the  non-payment,  the  right  of  the  vendor  to  stop  in  tran- 
situ is  thereby  divested  as  against  such  bond  fide  holder 
of  the  bill.  This  judgment  was  reversed  upon  a  writ  of 
error  in  the  Exchequer  Chamber ;  where  it  was  considered 
that  a  bill  of  lading  was  not  a  negotiable  instrument,  the 
indorsement  of  which  passed  the  property  propria  vigore^ 
like  the  indorsement  of  a  bill  of  exchange;  though  to 
some  purposes  it  was  assignable  by  indorsement,  so  as  to 
operate  as  a  discharge  to  the  captain,  who  made  a  delivery 
bond  fide  to  the  assignee.  1  H.  Black.  357.  The  latter 
judgment  was  in  its  turn  reversed  in  the  House  of  Lords  in 
Tr.  33  Geo.  3,  and  a  venire  facias  de  novo  directed  to  be 
awaided  by  B.  R.  5  Term  Rep.  367,  and  2  H.  Black.  211. 
The  ground  of  that  reversal  was,  that  the  demurrer  to  evi- 
dence appeared  to  be  informal  on  the  record  MS.     The 
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very  elaborate  opinion,  delivered  by  Mr.  Justice  Butter^ 
upon  the  principal  question  before  the  House,  a  copy  of 
which  he  afterwards  permitted  me  to  take,  I  shall  here 
subjoin,  as  it  contains  the  most  comprehensive  view  of  the 
whole  of  this  subject  which  is  anywhere  to  be  found.     A 
venire  facias  de  novo  having  been  accordingly  awarded  by 
B.  R.,  a  special  verdict  was  found  upon  the  second  trial, 
containing  in  substance  the  same  facts  as  before ;  with  this 
addition,  that  the  jury  found,  that  by  the  custom  of  mer- 
chants, bills  of  lading  for  the  delivery  of  goods  to  the  order 
*  of  the  shipper  or  his  assigns,  are,  after  the  shipment,  and 
before  the  voyage  performed,  negotiable  and  transferable 
by  the  shipper^s  indorsement  and  delivery,  or  transmitting 
of  the  same  to  any  other  person ;  and  that  by  such  indorse- 
ment and  delivery  or  transmission,  the  property  in  such 
goods  is  transferred  to  such  other  person.    And  that  by  the 
custom  of  merchants,  indorsements  of  bills  of  lading  in  blank 
may  be  filled  up  by  the  person  to  whom  they  are  so  de- 
livered or  transmitted,  with  words  ordering  the  delivery  of 
the  goods  to  be  made  to  such  person  :  and  according  to  the 
practice  of  merchants,  the  same,  when  filled  up,  have  the 
same  operation  and  efiect  as  if  it  had  been  done  by  the 
shipper.     On  this  special  verdict,  the  Court  of  B.  R.,  un- 
derstanding that  the  case  was  to  be  carried  up  to  the  House 
of  Lords,  declined  entering  into  a  discussion  of  it ;  merely 
saying,  that  they  still  retained  the  opinion  delivered  upon 
the  former  case,  and  gave  judgment  for  the  plaintifis.    5 
Term  Rep.  683. 

LICKBARROW      AND      ANOTHER     V,      MASON      AND       OTHERS,      IN 

ERROR. — DOM.    PROG.    1793. 

BuUeTf  J. — Before  I  consider  what  is  the  law  arising  on 
this  case,  I  shall  endeavour  to  ascertain  what  the  case 
itself  is.  It  appears  that  the  two  bills  of  lading  were 
indorsed  in  blank  by  Turing,  and  sent  so  indorsed  in 
the  same  st»te  by  Freeman  to  the  plainti£&,  in  order  that 
the  goods  might,  on  their  arrival  at  Liverpool,  be  taken 
possession  of,  and  sold  by  the  plaintiffs  on  Freeman^s 
account.      I   shall  first  consider  what  is  the   effect  of  a 
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blank  indorsement ;  and  secondly,  I  will  examine  whether 
the  words,  ^'  to  be  so  sold  by  the  plaintifis  on  Freeman's 
aocount,^^  make  any  difference  in  the  case.  As  to  the  first, 
I  am  of  opinion  that  a  blank  indorsement  has  precisely  the 
same  effect  that  an  indorsement  to  deliver  to  the  plaintiflb 
would  have.  In  the  case  of  bills  of  exchange,  the  effect 
of  a  blank  indorsement  is  too  universally  known  to  be 
doubted  ;  and,  therefore,  on  that  head  I  shall  only  menti<Mi 
the  case  of  Russell  v.  Langstaffe^  Douglas,  496,  where  a 
man  indorsed  his  name  on  copper-plate  checks,  made  in  the 
form  of  promissory  notes,  but  in  blank,  i.  e.  without  any 
sum,  date,  or  time  of  payment :  and  the  court  held,  that 
the  indorsement  on  a  blank  note  is  a  letter  of  credit  for  an 
*  indefinite  sum ;  and  the  defendant  was  liable  for  the  sum 
afterwards  inserted  in  the  note,  whatever  it  might  be.  In 
the  case  of  bills  of  lading,  it  has  been  admitted  at  yomr 
Lordship^s  bar,  and  was  so  in  the  Court  of  Kings's  B^ich, 
that  a  blank  indorsement  has  the  same  effect  as  an  indorse- 
ment filled  up  to  deliver  to  a  particular  person  by  name. 
In  the  case  of  Snee  v.  Prescot^  Lord  Hardwicke  thought  thai 
there  was  a  distinction  between  a  bill  of  lading  indorsed  in 
blank,  and  one  that  was  filled  up ;  and  upon  that  ground 
part  of  his  decree  was  founded.  But  that  I  conceive  to  be 
a  clear  mistake.  And  it  appears  from  the  case  of  Samgnac 
V.  Cuff^  (of  which  case  I  know  nothing  but  from  what  has 
been  quoted  by  the  counsel,  and  that  case  having  occurred 
(a)  LoTdjifflfw-  before  the  unfortunate  year  1780  (a),  no  further  account  can 
wen  then  burnt,  be  obtained,)  that  though  Lord  Mansfield  Skt  first  thought 
wfhouse'^nthe  ^^^^  there  was  a  distinction  between  bills  of  lading  indorsed 
riou  of  that       Jn  blank  and  otherwise,  yet  he  afterwards  abandoned  that 

period.  •'  , 

ground.  In  Solomons  v.  Nyssen^  Mich.  1788,  2  Term  Rep, 
674,  the  bill  of  lading  was  to  order  or  assigns,  and  the 
indorsement  in  blank ;  but  the  court  held  it  to  be  clear 
that  the  property  passed.  He  who  delivers  a  bill  of  lading 
indorsed  in  blank  to  another,  not  only  puts  it  in  the  power 
of  the  person  to  whom  it  is  delivered,  but'gives  him  autho- 
rity to  fill  it  up  as  he  pleases ;  and  it  has  the  same  effect  sb 
if  it  were  filled  up  with  an  order  to  deliver  to  him.  The 
next  point  to  be  considered  is,  what  difference  do  the  words, 
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'^  to  be  sold  by  the  plain tifis  on  Freeman's  account,""  make 
in  the  present  case  ?    It  has  been  argued  that  they  prove 
the  plaintiffs  to  be  factors  only.     But  it  is  to  be  observed 
that  these  words  are  not  found  in  the  bill  of  lading  itself: 
and,  therefore,  they  cannot  alter  the  nature  and  construe* 
tion  of  it.     I  say  they  were  not  in  the  bill  of  lading  itself; 
for  it  is  expressly  stated  that  the  bill  of  lading  was  sent  by 
Freeman  in  the  same  state  in  which  it  was  received,  and  in 
that  there  is  no  restriction  or  qualification  whatever ;  but 
it  appeared  by  some  other  evidence,  I  suppose  by  some 
letter  of  advice,  that  the  goods  were  so  sent,  to  be  sold  by 
the  plaintiffs  on  Freeman's  account.     Supposing  that  the 
plaintiffs  are  to  be  considered  as  factors,  yet  if  the  bill  of 
lading,  as  I  shall  contend  presently,  passes  the  legal  pro- 
perty in  the  goods,  the  circumstance  of  the  plainti£b  being 
liable  to  render  an  account  to  Freeman  for  those  goods 
^afterwards,  will  not  put  Turing  in  a  better  condition  in  this 
cause ;  for  a  factor  has  not  only  a  right  to  keep  goods  till 
he  is  paid  all  that  he  has  advanced  or  expended  on  account 
of  the  particular  goods,  but  also  till  he  is  paid  the  balance 
of  his  general  account  f .     The  truth  of  the  case,  as  I  con-  f  Ace.  Hough- 
sider  it,  is,  that  Freeman  transferred  the  legal  property  of  ^J^7, 3  B.'  & 
the  goods  to  the  plaintiffs,  who  were  to  sell  them,  and  pay  ^*  «??j  -^"J** 
themselves  the  520/.  advanced  in  bills  out  of  the  produce,  East,  529 ; 
and  so  be  accountable  to  Freeman  for  the  remainder,  if  Grainger,  s 
there  were  any.    But  if  the  goods  had  not  sold  for  so  much  ^rfnkwaur  v. 
as  510/.,  Freeman  would  still  have  remained  debtor  to  the  Goodwin^ 

,•     .  .  Cowp,  261. 

plaintifis  for  the  difference ;  and  so  far  only  they  were  sold 
on  Freeman's  account.  But  I  hold  that  a  factor  who  has 
the  legal  property  in  goods,  can  never  have  that  property 
taken  from  him,  till  he  is  paid  the  uttermost  farthing  which 
is  due  to  him.     Krtiger  v.  Wilcacks^  Ambl.  252. 

This  brings  me  to  the  two  great  questions  in  the  cause, 
which  are  undoubtedly  of  as  much  importance  to  trade  as 
any  questions  which  ever  can  arise.  The  first  is,  whether  at 
law  the  property  of  goods  at  sea  passes  by  the  indorsement  of 
a  bill  of  lading !  The  second,  whether  the  defendant,  who 
stands  in  the  place  of  the  original  owner,  had  a  right  to  stop 
the  goods  in  transitu  ?    And  as  to  the  first,  every  authority 
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which  can  be  adduced  from  the  earliest  period  of  time  down 
to  the  present  hour,  agree  that  at  law  the  property  does 
pass  as  absolutely  and  as  effectually  as  if  the  goods  had  been 
actually  delivered  into  the  hands  of  the  consignee.      In 
1 690  it  was  so  decided  in  the  case  of  Wiseman  v.  Vandeputt^ 
2  Vem.  203.  In  1697,  the  court  determined  again  in  Evans 
V.  Martlett,  that  the  property  passes  by  the  bill  of  lading. 
That  case  is  reported  in  1  Lord  Raym.  271,  and  in  12  Mod. 
156 ;  and  both  books  agree  in  the  points  decided.     Lord 
Raymond  states  it  to  be,  that  if  goods  by  a  bill  of  lading 
are  consigned  to  A.,  A.  is  the  owner,  and  must  bring  the 
action  :  but  if  the  bill  be  special,  to  be  delivered  to  A.,  to 
the  use  of  B.,  B.  ought  to  bring  the  action :  but  if  the  bill 
be  general  to  A.,  and  the  invoice  only  shows  that  they  are 
on  account  of  B.  (which  I  take  to  be  the  present  case)  A. 
ought  always  to  bring  the  action ;  for  the  property  is  in 
him,  and  B.  has  only  a  trust.     And  HoUy  C.  J.,  says  the 
consignee  of  a  bill  of  lading  has  such  a  property  as  that  he 
may  assign  it  over;  and  Shower  said  it  had  been  so  adjudged 
*  in  the  Exchequer.     In  12  Mod.  it  is  said  that  the  court 
held  that  the  invoice  signified  nothing ;  but  that  the  con- 
signment in  a  bill   of  lading  gives  the  property,  except 
where  it  is  for  the  account  of  another ;    that  is,  where  on 
the  face  of  the  bill  it  imports  to  be  for  another.    In  Wright 
v.  CamphelU  in  1767,  (4  Burr.  2046.)    Lord  Mansfield  said, 
*^  If  the  goods  are  bond  fide  sold  by  the  factor  at  sea  (as 
they  may  be  where  no  other  delivery  can  be  given)  it  will 
be  good  notwithstanding  the  stat.  21  Jac.  1.     The  vendee 
shall  hold  them  by  virtue  of  the  l>ill  of  sale,  though  no 
actual  possession  be  delivered ;  and  the  owner  can  never 
dispute  with  the  vendee,  because  the  goods  were  sold  bona 
fidey   and  by  the  owner's  own  authority.*"      His  lordship 
added  (though  that  is  not  stated  in  the  printed  report) 
that  the  doctrine  in  Lord  Raymond  was  right,  that  the 
property  of  goods  at  sea  was  transferrable.     In  Fearan  v. 
Bowers^  in  1753,  Lord  Chief  Justice  Lee  held,  that  a  bill  of 
lading  transferred  the  property,  and  a  right  to  assign  that 
property  by  indorsement :  but  that  the  captain  was  dis- 
charged by  a  delivery  under  either  bill.     In  Snee  v.  Present, 
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in  1743,  (1  Atk.  245)  Lord  Hardwicke  says,  "  Where  a  • 
factor,  by  the  order  of  his  principal,  buys  goods  with  his 
own  money,  and  makes  the  bill  of  lading  absolutely  in  the 
principal''s  name,  to  have  the  goods  delivered  to  the  prin- 
cipal, in  such  case  the  factor  cannot  countermand  the  bill  of 
lading ;  but  it  passes  the  property  of  the  goods  fully  and 
irrevocably  to  the  principal.''^  Then  he  distinguishes  the 
case  of  blank  indorsement,  in  which  he  was  clearly  wrong. 
He  admits,  too,  that  if  upon  a  bill  of  lading  between  mer- 
chants residing  in  different  countries,  the  goods  be  shipped 
and  consigned  to  the  principal  expressly  in  the  body  of  the 
bill  of  lading,  that  vests  the  property  in  the  consignee.  In 
Caldwell  v.  Ball,  in  1786,  (1  Term  Rep.  205,)  the  court 
held  that  the  indorsement  of  the  bill  of  lading  was  an 
immediate  transfer  of  the  legal  interest  in  the  cargo.  In 
Hibbert  v.  Carter ,  in  1787,  (1  Term  Rep.  745,)  the  court 
held  again  that  the  indorsement  and  delivery  of  the  bill  of 
lading  to  a  creditor  primd  facie  conveyed  the  whole  prd- 
perty  in  the  goods  from  the  time  of  its  delivery.  The  case 
of  Godfrey  v.  Furzo^  3  P.  Wm.  185,  was  quoted  on  behalf 
of  the  defendant.  A  merchant  at  Bilboa  sent  goods  from 
thence  to  B.,  a  merchant  in  London,  for  the  use  of  B., 
and  drew  bills  on  B.  for  the  money.  The  goods  arrived 
•  in  London,  which  B.  received,  but  did  not  pay  the  money, 
and  died  insolvent.  The  merchant  beyond  sea  brought 
his  bill  against  the  executors  of  the  merchant  in  London^ 
praying  that  the  goods  might  be  accounted  for  to  him,  and 
insisting  that  he  had  a  lien  on  them  till  paid. 

Lord  Chancellor  says, — "when  a  merchant  beyond  sea 
consigns  goods  to  a  merchant  in  London  on  account  of  the 
latter,  and  draws  bills  on  him  for  such  goods,  though  the 
money  be  not  paid,  yet  the  property  of  the  goods  vests  in 
the  merchant  in  London,  who  is  credited  for  them,  and  con- 
sequently they  are  liable  to  his  debts.  But  where  a  mer- 
chant beyond  sea  consigns  goods  to  a  factor  in  London,  who 
receives  them,  the  factor  in  this  case,  being  only  a  servant 
or  agent  for  the  merchant  beyond  sea,  can  have  no  property 
in  such  goods,  neither  will  they  be  affected  by  his  bank- 
ruptcy.''"   The  whole  of  this  case  is  clear  law ;  but  it  makes 
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•  for  the  plaintift  and  not  the  defendants.  The  first 
point  is  this  very  case ;  for  the  bill  of  lading  here  is  gene- 
rally to  the  plaintiA,  and  therefore  on  their  aoooont ;  and 
in  such  case,  though  the  money  be  not  pud,  the  property 
▼ests  in  the  consignee.  And  this  is  so  laid  down  without 
regard  to  the  question,  whether  the  goods  were  received  by 
the  consignee  or  not.  The  next  point  there  stated  is,  ^diat 
is  the  law  in  the  case  of  a  pure  factor,  without  any  demand 
of  his  own  I  Lord  Kinff  says  he  would  have  no  property. 
This  expression  is  used  as  between  consignor  and  con- 
signee, and  obviously  means  no  more  than  that,  in  the  case 
put,  the  consignor  may  reclaim  the  property  from  the  con- 
signee. The  reason  given  by  Lord  Kim/  is,  because  in 
this  case  the  factor  is  only  a  servant  or  agent  for  the  mer- 
chant beyond  sea.  I  agree,  if  he  be  merely  a  servant  or 
agent,  that  part  of  the  case  is  also  good  law,  and  the  prin- 
cipal may  retain  the  property.  But  then  it  renoiains  to  be 
j$roved  that  a  man  who  is  in  advance,  or  under  acceptances 
on  account  of  the  goods,  is  simply  and  merely  a  servant  or 
agent ;  for  which  no  authority  has  been,  or,  as  I  believe, 
can  be,  produced.  Here  the  bills  were  drawn  by  Freeman 
upon  the  plaintiffib  upon  the  same  day,  and  at  the  same  time, 
as  he  sent  the  goods  to  them ;  and  therefore  this  must,  by 
fair  and  necessary  intendment,  be  taken  to  be  one  entire 
transaction ;  and  that  the  bills  were  drawn  on  account  of 
the  goods,  unless  the  contrary  appear. — So  far  from  the 
^contrary  appearing  here,  when  it  was  thought  proper  to 
allege  on  this  demurrer  that  the  price  of  the  goods  was  not 
paid,  it  is  expressly  so  stated  ;  for  the  demurrer  says,  that 
the  price  of  the  goods  is  now  due  to  Turing  and  Son.  But 
it  finds  that  the  other  bills  were  afterwards  paid  by  the 
plaintiffs ;  and  consequently  they  have  paid  for  the  goods 
in  question.  As  between  the  principal  and  mere  factor 
who  has  neither  advanced  nor  engaged  in  any  thing  for  his 
principal,  the  principal  has  a  right  at  all  times  to  take  back 
.  his  goods  at  will :  whether  they  be  actually  in  the  factors 
possession,  or  only  on  their  passage,  makes  no  difference ; 
the  principal  may  countermand  his  order :  and  though  the 
property  remain  in  the  factor  till  such  countermand,  yet 
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from  that  moment  tho  property  reyests  in  the  principal,  and 
he  maj  maintain  trover.   But  in  the  present  case  the  plain- 
tiflb  are  not  that  mere  agent  or  servant ;  they  have  advanced 
610i,  on  the  credit  of  those  goods,  which  at  a  rising  market 
were  worth  only  657/. ;  and  they  have  beside,  as  I  conceive, 
the  legal  property  in  the  goods  under  the  bill  of  lading. 
But  it  was  contended  at  the  bar,  that  the  property  never 
passed  out  of  Turing ;  and  to  prove  it,  Hob.  41  was  cited. 
In  answer  to  this  I  must  beg  leave  to  say,  that  the  position 
in  Hobart  does  not  apply ;  because  there  no  day  of  pay- 
ment was  given ;  it  was  a  bargain  for  ready  money ;  but 
here  a  month  was  given  for  payment.     And  in  Noy's 
maxims,  87,  this  is  laid  down ;  ^Mf  a  uian  do  agree  for  a 
price  of  wares,  he  may  not  carry  them  away  before  he  hath 
paid  for  them,  if  ho  have  not  a  day  expressly  given  to  him 
to  pay  for  them."     Thorpe  v.  Thorpe^  Rep.  temp.  Holt,  96, 
and  Brice  v.  James^  Rep.  temp.  Lord  Mansfield^  S.  P.     So 
Dy.  30  and  76.     And  in  Shep.  Touch.  222,  it  is  laid  down, 
that  ^^  if  one  sell  me  a  horse,  or  anything  for  money,  or  any 
other  valuable  consideration,  and  the  same  thing  is  to  be 
delivered  to  me  at  a  day  certain,  and  by  our  agreement  a 
day  is  set  for  the  payment  of  the  money,  it  is  a  good  bar- 
gain and  sale  to  alter  the  property  thereof;  and  I  may  have 
an  action  for  the  thing,  and  the  seller  for  his  money."  Thus 
stand  the  authorities  on  the  point  of  legal  property ;  and 
from  hence  it  appears  that  for  upwards  of  100  years  past  it 
has  been  the  universal  doctrine  of  Westminster-hall,  that  by 
a  bill  of  lading,  and  by  the  assignment  of  it,  the  legal  pro- 
perty does  pass.     And  as  I  conceive,  there  is  no  judgment, 
♦nor  even  a  dictum,  if  properly  understood,  which  im- 
peaches this  long  string  of  cases.     On  the  contrary,  if  any 
argument  can  be  drawn  by  analogy  from  older  cases  on  the 
vesting  of  property,  they  all  tend  to  the  same  conclusion. 
If  these  cases  be  law,  and  if  the  legal  property  be  vested 
in  the  plaintifls,  that,  as  it  seems  to  me,  puts  a  total  end  to 
the  present  case ;    for  then  it  will  be  incumbent  on  the 
defendants  to  show  that  they  have  superior  equity  which 
bears  down  the  letter  of  the  law  ;  and  which  entitles  them 
to  retain  the  goods  against  the  legal  right  of  tho  plaintiffs, 
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or  tbfT  hxve  no  cMe  at  alL  I  find  myself  justified  in  saying 
tiua  ihe  legal  titk,  if  in  the  plaintiflEs,  must  decide  this 
canse  hr  the  very  words  of  the  judgment  now  appealed 
aeainsit  i  for  the  noble  Lord  who  pronounced  that  judgment, 
cmiphaticanT  obaeryed  in  it,  ^<  that  the  pl&intiffB  claim  under 
Freeman ;  but  ibongfa  they  derive  a  title  under  him,  they 
do  not  rppreMSit  him,  so  as  to  be  answerable  for  his  engage- 
ments; nor  are  they  afieeted  by  any  notice  of  those  circum- 
stances winch  would  bar  the  claims  of  him  or  his  assignees.** 
This  doctrine*  to  wUch  I  fully  subscribe,  seems  to  me  to 
be  a  cJear  answer  to  any  supposed  lien  which  Turing  may 
hare  on  the  goods  in  question  for  the  original  price  of 
them. 

But  the  seocNid  ijoestion  made  in  the  case  is,  that  how- 
ei^er  the  k^al  property  be  decided,  the  defendants,  who 
stand  in  the  place  of  the  <Miginal  owner,  had  a  right  to  stop 
the  gcods  u  fnauiim^  and  have  a  lien  for  the  original  price 
of  them.     Before  I  consider  the  authorities  applicable  to 
this  part  of  the  ease,  I  will  beg  leave  to  make  a  few  obser- 
vations on  the  right  of  stof^ing  goods  tit  transitu^  and  on 
the  nature  and  principle  of  liens.   1st,  Neither  of  them  are 
founded  on  property;    but  they  necessarily  suppose  the 
property  to  be  in  some  other  person,  uid  not  in  him  who 
i^^^^  set*  up  either  of  these  rightsf.    They  are  qualified  rights, 
tj  Bafief,  J.,  which  in  given  cases  may  be  exercised  over  the  property 
rijbt  of  poHct.    of  another :    and  it  is  a  contradiction  in  terms  to  say  a 

prlpenT,  post,     ™^^  '^^  ^  ''^"  upon  his  owu  goods,  or  right  to  stop  his 
432:  ffi  fio/w.    ^^^  goods  in  transitu.     If  the  goods  be  his,  he  has  a  right 

to  the  possession  of  them  whether  they  be  in  transitu^  or 
not :  he  has  a  right  to  sell  or  dispose  of  them  as  he 
pleases,  without  the  option  of  any  other  person :  but  he 
who  has  a  lien  only  on  goods,  has  no  right  so  to  do ;  he  can 
only  retain  them  till  the  original  price  be  paid :  and  there- 
♦  fore  if  goods  are  sold  for  500/.,  and  by  a  change  of  the 
market,  before  they  are  delivered,  they  become  next  day 
worth  1000/.,  the  vendor  can  only  retain  them  till  the  500/. 
be  paid,  unless  the  bargain  be  absolutely  rescinded  by  the 
vendee's  refusing  to  pay  the  500/. — ^2ndly,  Liens  at  law 
exist  only  in  cases  where  the  party  entitled  to  them  has  the 
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pofisesflion  of  the  goods :  and  if  he  once  part  with  the  poe- 
sesaion  after  the  lien  attaches,  the  lien  is  gone"f".  3rdly,  The  ^  i^!^^^^^ 
right  of  stopping  in  transitu  is  founded  wholly  on  equitable  8  Taunt.  149. 
principles^  which  have  been  adopted  in  courts  of  law ;  and 
as  far  as  they  have  been  adopted,  I  agree  they  will  bind 
at  law  as  well  as  in  equity.     So  late  as  the  year  1690,  this 
right,  or  privilege,  or  whatever  it  may  be  called,  was  un- 
known to  the  law.     The  first  of  these  propositions  is  self- 
evident,  and  requires  no  argument  to  prove  it.     As  to  the 
second,  which  respects  liens,  it  is  known  and  unquestionable 
law,  that  if  a  carrier,  a  farrier,  a  tailor,  or  an  inn-keeper, 
deliver  up  the  goods,  his  lien  is  gone.     So  also  is  the  case 
of  a  factor  as  to  the  particular  goods :  but,  by  the  general 
usage  in  trade,  he  may  retain  for  the  balance  of  his  account 
all  goods  in  his  hands,  without  regard  to  the  time  when  or 
on  what  account  he  received  them.     In  Snee  v.  Prescot^ 
Lord  Hardwicke  says  that  which  not  only  applies  to  the 
case  of  liens,  but  to  the  right  of  stopping  goods  tn  transitu 
under  circumstances  similar  to  the  case  in  judgment :  for 
he  says,  where  goods  have  been  negotiated,  and  sold  again, 
there  it  would  be  mischievous  to  say  that  the  vendor  or 
factor  should  have  a  lien  upon  the  goods  for  the  price  ;  for 
then  no  dealer  would  know  when  he  purchased  goods  safely. 
So  in  Lempriere  v.  Pasley^  (2  Term  R.  485,)  the  court  said 
it  would  be  a  great  inconvenience  to  commerce  if  it  were 
to  be  laid  down  as  law,  that  a  man  could  never  take  up 
money  upon  the  credit  of  goods  consigned  till  they  actually 
arrived  in  port.     There  are  other  cases  which  in  my  judg- 
ment apply  as  strongly  against  the  right  of  seizing  in  tran- 
situ to  the  extent  contended  for  by  the  defendants :  but 
before  I  go  into  them,  with  your  lordships'*  permission,  I  will 
state  shortly  the  facts  of  the  case  of  Snee  v.  Prescot^  with 
a  few  more  observations  upon  it.  The  doctrine  of  stopping 
in  transitu  owes  its  origin  to  courts  of  equity ;  and  it  is 
very  material  to  observe  that  in  that  case,  as  well  as  many 
others  which  have  followed  it  at  law,  the  question  is  not  as 
*the  counsel  for  the  defendants  would  make  it,  whether  the 
property  vested  under  the  bill  of  lading !  for  that  was  con- 
sidered as  being  clear :  but  whether,  on  the  insolvency  of 
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the  consignee,  who  had  not  paid  for  the  goods^  the  con- 
signor could  countermand  the  consignment !  or,  in  other 
words,  divest  the  property  which  was  vested  in  the  con- 
signee! Snee  and  Baxter^  assignees  of  John  Toilet,  v.  Pretcot 
and  others.     1  Atk.  245.     Toilet,  a  merchant  in  London 
shipped  to  Ragueneau  and  Co.,  his  factors  at  Leghorn^ 
serges  to  sell,  and  to  buy  double  the  value  in  silks ;  for 
which  the  factors  were  to  pay  half  in  ready  money  of  their 
own,  which  Toilet  would  repay  by  bills  drawn  on  him. 
The  silks  were  bought  accordingly,  and  shipped  on  board 
Dawson''s  ship,  marked  T ;  Dawson  signed  three  bills  of 
lading,  to  deliver  at  London  to  factors  consignors,  or  their 
order.     The  factors  indorsed  one  bill  of  lading  in  blank, 
and  sent  it  to  ToUet,  who  filled  up  the  same  and  pawned 
it.    The  bills  drawn  by  the  factors  on  ToUet  were  not  paid, 
and  Toilet  became  a  bankrupt.     The  factors  sent  another 
bill  of  lading,  properly  indorsed,  to  Prescot,  who  offered 
to  pay  tho  pawnee,  but  he  refused  to  deliver  up  the  bill  of 
lading ;  on  which  Prescot  got  possession  of  the  goods  from, 
Dawson,  under  the  last  bill  of  lading.     The  assignees  of 
Toilet  brought  the  bill  to  redeem  by  paying  the  pawnee 
out  of  the  money  arising  by  sale,  and  to  have  the  rest  of 
the  produce  paid  to  them :  and  that  the  factors,  although 
in  possession  of  the  goods,  should  be  considered  as  general 
creditors  only,  and  be  driven  to  come  in  under  the  commis- 
sion.    Decreed,  Ist.  That  the  factors  should  be  paid  ;  2Dd. 
the  pawnees ;  and  3rd.  tho  surplus  to  the  assignees.    The 
decree  was  just  and  right  in  saying  that  the  consignor,  who 
never  had  been  paid  for  the  goods,  and  the  pawnees,  who  had 
advanced  money  upon  the  goods,  should  both  be  paid  out 
of  the  goods  before  the  consignee  or  his  assignees  should 
derive  any  benefit  from  them.     That  was  the  whole  of  the 
decree  ;  and  if  the  circumstance  of  the  consignor's  interest 
being  first  provided  for,  be  thought  to  have  any  weight,  I 
answer,  1st.  That  such  provision  was  founded  on  what  is 
now  admitted  to  be  an  apparent  mistake  of  the  law,  in  sup- 
posing that  there  was  a  difference  between  a  full  and  a 
blank  indorsement.     Lord  Hardwicke  considered  the  legal 
property  in  that  case  to  remain  in  the  consignor,  and, 
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^therefore,  gave  him  the  preference.  2ndly.  That  whatever 
might  be  the  law,  the  mere  fact  of  the  oonaignor's  being  in 
possession  was  a  sufficient  reason  for  a  court  of  equity  to 
say,  We  will  not  take  the  possession  from  you  till  you  have 
been  paid  what  is  due  to  you  for  the  goods.  Lord  Hard- 
wieke  expressly  said — ^*  this  court  will  not  say,  as  the  factors 
have  re-seized  the  goods,  that  they  shall  be  taken  out  of 
their  hands  till  payment  of  the  half-price  which  they  have 
laid  down  upon  them.  He  who  seeks  equity  must  do 
equity ;  and,  if  he  will  not,  he  must  not  expect  relief  from 
a  court  of  equity.  It  is  in  vain  for  a  man  to  say  in  that 
court,  I  have  the  law  with  me,  unless  he  will  show  that  he 
has  equity  with  him  also.  If  he  mean  to  rely  on  the  law  of 
his  case,  he  must  go  to  a  court  of  law;  and  so  a  court  of 
equity  will  always  tell  him  under  those  circumstances." 
The  case  of  Snee  v.  Prescot  is  miserably  reported  in  the 
printed  book :  and  it  was  the  misfortune  of  Lord  Hard- 
wteke,  and  of  the  public  in  general,  to  have  many  of  his 
determinations  published  in  an  incorrect  and  slovenly  way: 
and,  perhaps,  even  he  himself,  by  being  very  diffiise,  has 
laid  a  foundation  for  doubts  which  otherwise  would  never 
have  existed.  I  have  quoted  that  case  from  a  MS.  note 
taken,  as  I  collect,  by  Mr.  John  Cox^  who  was  counsel  in 
the  cause ;  and  it  seems  to  me  that,  on  taking  the  whole 
of  the  case  together,  it  is  apparent,  that,  whatever  might 
have  been  said  on  the  law  of  the  case  in  a  most  elaborate 
opinion.  Lord  Hardwicke  decided  on  the  equity  alone, 
arising  out  of  all  the  particular  circumstances  of  it,  with- 
out meaning  to  settle  the  principles  of  law  on  which 
the  present  case  depends.  In  one  part  of  his  judgment 
he  says,  that  in  strictness  of  law,  the  property  vested  in 
Toilet,  at  the  time  of  the  purchase :  ^*  but,  however 
that  may  be,'**'  says  he,  ^^  this  court  will  not  compel  the 
factors  to  deliver  the  goods  without  being  disbursed 
what  they  have  laid  out.'^  He  begins  by  saying,  ^'the 
demand  is  as  harsh  as  can  possibly  come  into  a  court  of 
equity.'^  And  in  another  part  of  his  judgment  he  says, 
*^  Suppose  the  legal  property  in  these  goods  was  vested 
in  the  bankrupt,  and  that  the  assignees  had  recovered,  yet 
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SMe   if  Lamanayt  t.  Fa^df^  in  17%.  1  Tobl  Rep.  485, 
he  laid  is  town  3S  a  ^lieac  ggimfiplBy  tiias»  a»  between  a 
pezsoa  ^vho  has  jo. -sf^iiicafaie  Gou  and  a  ddrd  penon  vho 
uiiii  iiiii'i  a  simifr  air  ^  vainaUe  iTinMirF^''"*  and  wifehont 
nonce*  die  pciar  etyniahie  Gen  dbaH  noc  oveneadk  die  title 
(if  die  7€nde&     Tim  ia  finmdeii  on.  plant  and  obviona  lea- 
»n :  for  he  who  haa  bongfe  a  dung  fig  a  &ir  and  rahithle 
ffHiiiiiipracon  and  wisfaonr  notice  of  any  cigfct  or  daim  by 
any  othear  pezaQn.  "«ft»a*l  of  hsving  ei{aity  againat  Um, 
haa  e«|iiicf  in  faia  fikranr :  and  if  he  baie  law  and  eqnilj 
both,  witk  hinu  he  isumot  he  beat  by  a  man  w1h>  haa  e^ial 
eipxity  only,     ^g?""^  m  a  inonr  aolamt  opauon,  delifered 
in  this  honae  by  the  kamed  and  leapeetaUe  jm^  (a),  who 
haa  often  had  the  hononr  of  defivering  the  aentiniaiita  of  the 
jodgca  to  yonr  Ifxdah^ew  iriuai  yon  are  pleased  to  require 
it.  ao  lacel^  as  die  I^tb  of  MaT^  1790.  in  the  caseof  A^m&cA 
▼•  Crayj^  3  Term  Rep.  7S7»  it  was  laid  down  that  the  right 
of  stopping  zoods  in  transitu  never  occnrred  bat  as  between 
Tender  and  Tendee ;  for  that  he  refied  on  the  case  of  Wright 
T.  Campbell,  it  Burr.  2050.     Nothing  remains  in  order  to 
make  that  case  a  direct  and  condnsiye  anthcnity  for  the 
present,  bat  to  show  that  it  is  not  the  case  of  vendor  and 
Tendee.    The  terms  vendor  and  v^idee  necessarily  mean  the 
two  parties  to  a  particular  contract :  those  who  deal  to- 
gether, and  between  whcMn  there  is  privity  in  the  disposition 
of  the  things  about  which  we  are  talking.    If  A.  sell  a  horse 
to  B.,  and  afterwards  sell  him  to  C,  and  C.  to  D.,  and  so 
on  through  the  alphabet,  each  man  who  buys  the  horse 
is  at  the  time  of  buying  him  a  vendee ;  but  it  would  be 
Ktrange  to  speak  of  A.   and  D.  together  as  vendor  and 
vendee,  for  A.  never  sold  to  D.,  nor  did  D.  ever  buy  of 
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A.  These  terms  are  correlatives,  and  never  have  been 
applied^  nor  ever  can  be  applied,  in  any  other  sense  than 
to  the  persons  who  bought  and  sold  to  each  other.  The 
defendants,  or  Turing,  in  whose  behalf  and  under  whose 
name  and  authority  they  have  acted,  never  sold  these 
goods  to  the  plaintiffs;  the  plaintiffi  never  were  the 
vendees  of  either  of  them.  Neither  do  the  plaintiffs,  (if 
I  may  be  permitted  to  repeat  again  the  forcible  words  of 
*the  noble  judge  who  pronounced  the  judgment  in  question,) 
represent  Freeman  so  as  to  be  answerable  for  his  engage- 
ments, or  stand  affected  by  any  notice  of  those  circum- 
stances which  would  bar  the  claim  of  Freeman  or  his 
assignees.  These  reasons,  which  I  could  not  have  express- 
ed with  equal  clearness,  without  recurring  to  the  words  of 
the  two  great  authorities  by  whom  they  were  used,  and 
to  whom  I  always  bow  with  reverence,  in  my  humble 
judgment  put  an  end  to  all  questions  about  the  right  of 
seizing  in  transitu.  Two  other  cases  were  mentioned  at  the 
bar  which  deserve  some  attention.  One  is  the  case  of  the 
assignees  of  BurghaU  v.  Howard  (a)  before  Lord  Man^ld  («)  *  H.  Blac. 
at  GvUdhaU^  in  1759 ;  where  the  only  point  decided  by  anu,  p.  410. 
Lord  Mansfield  was,  that  if  a  consignee  become  a  bankrupt,  ^'  *' 
and  no  part  of  the  price  of  the  goods  be  paid,  the  consignor 
may  seize  the  goods  before  they  come  to  the  hands  of  the 
consignee  or  his  assignees.  This  was  most  clearly  right ; 
but  it  does  not  apply  to  the  present  case ;  for  when  he  made 
use  of  the  word  assignees,  he  undoubtedly  meant  assignees 
under  a  commission  of  bankruptcy,  like  those  who  were  then 
before  him,  and  not  persons  to  whom  the  consignee  sold  the 
goods ;  for  in  that  case  it  is  stated  that  no  part  of  the  price 
of  the  goods  was  paid.  The  whole  cause  turns  upon  this 
point.  In  that  case  no  part  of  the  price  of  the  goods  was 
paid,  and  therefore  the  original  owner  might  seize  the  goods. 
But  in  this  case  the  plaintiffs  had  paid  the  price  of  the 
goods,  or  were  under  acceptances  for  them,  which  is  the 
same  thing;  and  therefore  the  original  owner  could  not 
seize  them  again.  But  the  note  of  that  case  says.  Lord 
Mans/ield  added,  '^  and  this  was  ruled,  not  upon  principles 
of  equity  only,  but  the  laws  of  property."     Do  these  words 
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lACii  ffjESOi  inac  aif  ■umuaa  iar  iik^  ^hm/uM  lefied  on  the 
jr-.c^trn  phnma  -7  -ie  tiS  :/  Jv5w:  xo  vhich  Lord 
MshijC^it:  las^^antL  -jstt  71^:1? -.if  bw  kst  faif  Ben,  he  stand- 
tcjz  zl  'Jita:  pia*%  :£  zjbi  ■>i-p*»^rrfc^-  Lc«d  Mam^M  did  not 
ani's-^  g>ir*:Mr:fjr  yKjR9:Gts  «c ;  viixh.  as  stated,  was  no 
acirvrT  v^  ii>r  vi^T:std:n  "-^^  Bet  I  think  enoogh  appears 
Ob  that  <3je  t#>  £b>>v  tihr  zricDisof  ihedecisioa,tomakeit 
^jfMMt^^t  vTih  ihe  ea»r  of  fTripit  t.  CamtpbeH,  and  to  prove 
h  a  mammal  acthoritr  for  the  [4aintifl&  in  this  case.  I 
erJkct  from  it  that  the  plaintiff  had  notice  by  the  letter  of 
adri^ise,  thit  Lingham  had  not  paid  for  the  goods ;  and  if  60|. 
tluai^  suxfjrd'mfs  to  the  case  of  Wright  t.  Campbell^  he  could 
only  ^tand  in  Lingham*s  place.  But  the  necessity  of 
r^^curring  to  the  question  of  notice,  strongly  proves  that  if 
iUcrc  had  been  no  soch  notice,  the  plaintiff,  who  was  the 
iumiftfum  of  Lingham  the  consignee,  wonld  not  have  stood 
in  Lingham's  place,  and  the  consignor  could  not  have  seized 
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the  goods  in  transitu :  but  that,  havmg  seized  them,  the 
plaintiff  would  have  been  entitled  to  recover  the  full  value 
of  them  from  him.     This  way  of  considering  it  makes  that 
case  a  direct  authority  in  point  for  the  plaintiffi.     There  is 
another  circumstance  in  that  case  material  for  consideration ; 
because  it  shows  how  far  only  the  right  of  seizing  in  tran- 
situ extends,  as  between  the  consignor  and  consignee.    The 
plaintiff  in  that  action  was  considered  as  the  consignee ;  the 
defendant,  the  consignor,  had  not  received  the  full  value 
for  his  goods ;  but  the  consignee  had  paid  150/.  on  account 
of  them.     Upon  the  insolvency  of  the  consignee,  the  con- 
signor seized  the  goods  in  transitu;  but  that  was  holden  not 
to  be  justifiable,  and  therefore  there  was  a  verdict  against 
him.     That  was  an  action  of  trover^  which  could  not  have 
been  sustained  but  on  the  ground  that  the  property  was 
^vested  in  the  consignee,  and  could  not  be  seized  in  transitu 
as  against  him.     If  the  legal  property  had  remained  in  the 
consignor,  what  objection  could  be  stated  in  a  court  of  law 
to  the  consignor'^s  taking  his  own  goods  i  But  it  was  holden, 
that  he  could  not  seize  the  goods ;  which  could  only  be  on 
the  ground  contended  for  by  Mr.  Wallace,  the  counsel  for 
the  plaintiff,  that  the  property  was  in  the  consignee  :  but 
though  the  property  were  in  the  consignee,  yet,  as  I  stated 
to  your  lordships  in  the  outset,  if  the  consignor  had  paid  to 
the  consignee  all  that  he  had  advanced  on  account  of  the 
goods,  the  consignor  would  have  had  a  right  to  the  posses- 
sion of  the  goods,  even  though  they  had  got  into  the  hands 
of  the  consignee ;    and  upon  paying  or  tendering  that 
money,  and  demanding  the  goods,  the  property  would  have 
revested  in  him,  and  he  might  have  maintained  trover  for 
them  :  but  admitting  that  the  consignee  had  the  legal  pro- 
perty, and  was  therefore  entitled  to  a  verdict,  still  the 
question  remained  what  damages  he  should  recover  ;  and 
in  ascertaining  them,  regard  was  had  to  the  true  merits  of 
the  case,  and  the  relative  situation  of  each  party.     If  the 
consignee  had  obtained  the  actual  possession  of  the  goods, 
he  would  have  had  no  other  equitable  claim  on  them  than 
for  150/.     He  was  entitled  to  no  more«  the  defendant  was 
liable  to  pay  no  more ;  and  therefore  the  verdict  was  given 
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for  that  sum.  This  case  proceeded  precisely  upon  the  same 
principles  as  the  case  of  Wiseman  v.  Vandeput;  whone, 
though  it  was  determined  that  the  legal  property  in  the 
goods,  before  they  arriyed,  was  in  the  consignee,  yet  the 
Court  of  Chancery  held  that  the  consignee  should  not  avail 
himself  of  that  beyond  what  was  due  to  him  :  but  for  what 
was  due,  the  court  directed  an  account ;  and  if  anything 
were  due  from  the  Italians  to  the  Bonnells,  that  should  be 
paid  the  plaintifGs.  The  plaintiffi  in  this  cause  are  exactly 
in  the  situation  of  the  plaintiflb  in  that  case  ;  for  they  have 
the  legal  property  in  the  goods ;  and,  therefore,  if  anj 
thing  be  due  to  them,  even  in  equity,  that  must  be  piid 
before  any  person  can  take  the  goods  from  them :  and 
520/.  was  due  to  them,  and  has  not  been  paid. 

After  these  authorities,  taking  into  consideration  also  that 
there  is  no  case  whatever  in  which  it  has  been  hold^i  that 
goods  can  be  stopped  in  transitu^  after  they  have  been  sold 
and  paid  for,  or  money  advanced  upon  them  hcfn&fide^  and 
^without  notice,  I  do  not  conceive  that  the  case  is  open  to 
any  arguments  of  policy  or  convenience ;  but  if  it  should  be 
thought  so,  I  beg  leave  to  say,  that  in  all  mercantile  transso- 
tions,  one  great  point  to  be  kept  uniformly  in  view  is,  to  make 
the  circulation  and  negotiation  of  property  as  quick,  as  easy, 
and  as  certain  as  possible.  If  this  judgment  stand,  no 
man  will  be  safe  either  in  buying  or  in  lending  money  upon 
goods  at  sea.  That  species  of  property  will  bo  locked  up ; 
and  many  a  man,  who  could  support  himself  with  honour 
and  credit,  if  he  could  dispose  of  such  property  to  supply  a 
present  occasion,  would  receive  a  check,  which  industry, 
caution,  or  attention  could  not  surmount.  If  the  goods  are 
in  all  cases  to  be  liable  to  the  original  owner  for  the  price, 
what  is  there  to  be  bought!  There  is  nothing  but  the 
chance  of  the  market ;  and  that  the  buyer  expects  as  his 
profit  on  purchasing  the  goods,  without  paying  an  extra 
price  for  it.  But  Turing  has  transferred  the  property  to 
Freeman,  in  order  that  he  might  transfer  it  again,  and  has 
given  him  credit  for  the  value  of  the  goods.  Freeman 
having  transferred  the  goods  again  for  value,  I  am  of 
opinion  that  Turing  had  neither  property,  lien,  nor  a  right 
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to  seize  in  transitu.  The  great  advantage  which  this  country 
possesses  over  most,  if  not  all  other  parts  of  the  known  world, 
in  point  of  foreign  trade,  consists  in  the  extent  of  credit 
given  on  exports,  and  the  ready  advances  made  on  imports: 
but  amidst  all  these  indulgences,  the  wise  merchant  is  not 
unmindful  of  his  true  interests  and  the  security  of  his 
capital.  I  will  beg  leave  to  state,  in  as  few  words  as  pos- 
sible, what  is  a  very  frequent  occurrence  in  the  city  of 
London : — A  cargo  of  goods  of  the  value  of  2000/.  is  con- 
signed to  a  merchant  in  London  ;  and  the  moment  they  are 
shipped,  the  merchant  abroad  draws  upon  his  correspondent 
here  to  the  value  of  that  cargo;  and  by  the  first  poster  ship 
he  sends  him  advice,  and  incloses  the  bill  of  lading.  The 
bills,  in  most  cases,  arrive  before  the  cargo ;  and  then  the 
merchant  in  London  must  resolve  what  part  he  will  take. 
If  he  accept  the  bills,  he  becomes  absolutely  and  uncondi- 
tionally liable  ;  if  he  refuse  them,  he  disgraces  his  corre- 
spondent, and  loses  his  custom  directly.  Yet  to  engage  for 
2000/.,  without  any  security  from  the  drawer,  is  a  bold 
measure.  The  goods  may  be  lost  at  sea ;  and  then  the 
merchant  here  is  left  to  recover  his  money  against  the 
^drawer  as  and  when  he  may.  The  question  then  with  the 
merchant  is,  how  can  I  secure  myself  at  all  events  ?  The 
answer  is,  1  will  insure ;  and  then  if  the  goods  come  safe, 
I  shall  be  repaid  out  of  them ;  or,  if  they  be  lost,  I  shall 
be  repaid  by  the  underwriters  on  the  policy:  but  this 
cannot  be  done  unless  the  property  vest  in  him  by  the  bill 
of  lading ;  for  otherwise  his  policy  will  be  void  for  want  of 
interest  "t" ;  and  an  insurance,  in  the  name  of  the  foreign  t  St.  19,  G.  3. 
merchant)  would  not  answer  the  purpose.  This  is  the  case 
of  the  merchant  who  is  wealthy,  and  has  the  2000/.  in  his 
banker'^s  hands,  which  he  can  part  with,  and  not  find  any 
inconvenience  in  so  doing ;  but  there  is  another  case  to  be 
considered,  viz.  Suppose  the  merchant  here  has  not  got 
the  2000/.,  and  cannot  raise  it  before  he  has  sold  the 
goods? — ^the  same  considerations  arise  in  his  mind  as  in 
the  former  case,  with  this  additional  circumstance,  that 
the  money  must  be  procured  before  the  bills  become  due. 
Then  the  question  is,  how  can  that  be  done  ?     If  he  have 
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the  property  in  the  goods,  he  can  go  to  market  with  the  bill 
of  lading  and  the  policy,  as  was  done  in  Snee  v.  Prescot; 
and  uj>on  that  idea,  he  has  hitherto  had  no  difficulty  in 
doing  so :  but  if  he  have  not  the  property,  nobody  will  buy 
of  him;  and  then  his  trade  is  undone.     But  there  is  still  a 
third  case  to  be  considered;  for  even  the  wary  and  opulent 
merchant  often  wishes  to  sell  his  goods  whilst  they  are  at 
sea.     I  will  put  the  case,  by  way  of  example,  that  barilla 
is  shipped  for  a  merchant  here,  at  a  time  when  there  has 
been  a  dearth  of  that  conunodity,  and  it  produces  a  profit 
of  25/.  per  cent,^  whereas,  upon  an  average,  it  does  not  pro- 
duce above  12/.     The  merchant  has  advices  that  there  is  a 
great  quantity  of  that  article  in  Spain,  intended  for  the 
British  market ;  and  when  that  arrives,  the  market  will  be 
glutted,  and  the  commodity  much  reduced  in  value.     He 
wishes,  therefore,  to  sell  it  immediately  whilst  it  is  at  sea, 
and  before  it  arrives ;  and  the  profit  which  he  gets  by  that 
is  fair  and  honourable :  but  he  cannot  do  it  if  he  have  not 
the  property  by  the  bill  of  lading.     Besides,  a  quick  circa- 
lation  is  the  life  and  soul  of  trade ;  and  if  the  merduust 
cannot  sell  with  safety  to  the  buyer,  that  must  neceasarily 
be  retarded.     From  the  little  experience 'which  I  acquired 
on  this  subject  at  Guildhall,  I  am  confident  that,  if  the 
goods  in  question  be  retained  from  the  plaintiff  without 
^repaying  him  what  he  has  advanced  on  the  credit  of  them, 
it  will  be  mischievous  to  the  trade  and  commerce  of  this 
country ;  and  it  seems  to  me  that  not  only  commercial 
interest,  but  plain  justice  and  public  policy,  forbid  it.    To 
sum  up  the  whole  in  very  few  words :  the  legal  property 
was  in  the  plaintiff;   the  right  of  seizing  in  transitu  is 
founded  on  equity.     No  case  in  equity  has  ever  siuffered  a 
man  to  seize  goods  in  opposition  to  one  who  has  obtained 
a  legal  title,  and  has  advanced  money  upon  them;  but 
Lord  Hardwickes  opinion  was  clearly  against  it ;  and  the 
law,  where   it  adopts  the  reasoning  and  principles  of  a 
court  of  equity,  never  has  and  never  ought  to  exceed  the 
bounds  of  equity  itself.     I  offer  to  your  lordships,  as  mj 
humble  opinion,  that  the  evidence  given  by  the  plaintiff 
and  confessed  by  the  demurrer,  is  sufficient  in  law  to  main- 
tain the  action. 
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Ashhurst  and  Grose^  Justices,  also  delivered  their  opin- 
ions for  reversing  the  judgment  of  the  Exchequer  Chamber. 

Eyre^  C.  J.,  Goidd^  J.,  Heath.  J.,  Hotham^  B.,  Perryn^  B., 
and  Thomson^  B.,  contra. 

This  case  stood  over  from  time  to  time  in  the  House  : 
and  was  postpone<l,  in  order  to  consider  a  question  which 
arose  in  another  case  of  Gibson  v.  Minet,  upon  the  nature 
and  effect  of  a  demurrer  to  evidence,  which  was  thought  to 
apply  also  to  the  present  case  ;  and,  finally,  the  House  re- 
versed the  judgment  of  the  Exchequer  Chamber,  which 
had  been  given  for  the  defendant ;  and  ordered  the  King^s 
Bench  to  award  a  venire  de  novo  (upon  the  ground  that  the 
demurrer  to  evidence  appeared  to  be  informal  upon  the 
record)  and  that  the  record  be  remitted. 


This  celebrated  case  involves 
two  important  propositions.  The 
former  is,  that  the  unpaid  vendor 
may^  in  case  of  the  vendee^ s  insol- 
vency^ stop  the  goods  sold^  in  tran- 
situ. The  latter,  that  the  right  to 
stop  in  transitu  may  be  defeated  by 
negotiating  the  bill  of  lading  with  a 
bona  fide  indorsee. 

The  right  of  a  vendor  to  stop 
tit  transitu  is  bestowed  upon  him 
in  order  to  prevent  the  injustice 
which  would  take  place,  if,  in  con- 
sequence of  the  vendee's  insolv- 
ency, while  the  price  of  the  goods 
was  yet  unpaid,  they  were  to  be 
seized  upon  in  satisfaction  of  his 
liabilities,  and  so  the  property  of 
one  man  were  to  be  disposed  of  in 
payment  of  the  debts  of  another. 
The  doctrine  was  first  introduced 
in  Equity  by  the  cases  of  JViseman 
v.  Vandeput,  2  Vem.  203 ;  Snee  v. 
Prescoty  1  Atk.  246,  and  DAquila 


V.  Lambert^  2  Eden.  76,  Amb. 
39.  It  has  since  been  repeatedly 
discussed  in  Courts  of  Common 
Law;  and  it  appears  strange, 
that  though  stoppage  in  transitu 
has  been  for  many  years  one  of 
the  most  practically  important 
branches  *of  commercial  law,  yet 
its  precise  effect  upon  the  contract 
of  sale  has  never  as  yet  been  ascer- 
tained. 

The  question  whether  stoppage 
in  transitu  rescind  the  contract  of 
sale  altogether,  or  only  put  the 
vendor  in  possession  of  a  lien  on 
the  goods  defeasible  on  payment 
of  the  price  agreed  on,  has  often 
been  matter  of  controversy,  parti- 
cularly in  Clay  v.  Harrison^  10  B. 
&  C.  99,  and  was  said  in  Stephens 
V.  Wilkinson,  3  B.  &  Ad.  323,  to 
be  still  undetermined.  See  also 
Wilmhurst  v.  Bowker^  5  Bingh.  N. 
C.  547  ;  and  Edwards  v.  Brewer^ 
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2  Mee.  and  W.  375.     Lord  Ken- 
yon  in  Hodgson  v.  ioy,  7  T.  R. 
445,  was  of  opinion  that  it  was  not 
a  rescision  of  the  sale,  but  was  (to 
use  his  lordship^s  own  words)  '^  an 
equitable  lien  adopted  by  the  law 
for  the  purposes  of  substantial  jus- 
tice,"*' whence  it  was  held  to  follow 
that  part  payment  of  the  price  by 
the  vendee  would  not  destroy  the 
right  to  stop  in  transitu^  but  only 
diminish  the  lien  pro  tanto.     Con- 
fusion has  sometimes  arisen  on  this 
subject,  from  its  being   assumed 
that  a  vendor's  right    over  the 
goods  in  respect  of  his  price  is 
subject  to  the  same  rules  as  an 
ordinary  lien  which  cannot  exist 
without  both  the  right  and   the 
fact  of  possession,  and  is  lost  and 
cannot  be  resumed,  if  the  party 
claiming  it  abandon  either  the  pos- 
session, or  the  right  to  possess  the 
thing  over  which  it  is  claimed  : 
whereas  "the   vendor's  right  in 
respect  of  his  price,"  says  Bayley^ 
J.,  delivering  judgment  in  Bloxam 
V.  Sanders,  4  B.  &  C.  948,  *'  is  not 
a  mere  lien  which  he  will  forfeit  if 
he  parts  with  the  possession,  but 
grows  out  of  his  original  owner- 
ship and  dominion.     If  goods  are 
sold   on   credit,   and    nothing    is 
agreed  on  as  to  the  time  of  deli- 
vering the  goods,  the  vendee  is 
immediately  entitled  to  the  pos- 
session ;   and  the  right  of  posses- 
sion, and  the  right  of  property, 
vest  at  once  in  him  ;  but  his  right 
of  possession  is  not  absolute,  it  is 
liable  to  be  defeated  if  he  become 
insolvent  before  he  obtains  posses- 


sion,  Tooke  V.  Hollingwortk^  5  T. 
R.   215.     If  the  seller  has   dis- 
patched the  goods  to  the  buyer, 
and  insolvency  occur,   he   has  a 
right   in    virtue    of    his   original 
ownership  to  stop  them  in  transitu. 
Mason  v.    Lichbarrow^    1    H.    Bl. 
357  ;  EUis  v.  Hunt,  3  T.  R.  464 ; 
Hodgson  v.  Ley,  7  T.  R.  440 ;  In- 
glis  V.    Usherwood,   1  East,  515 ; 
Bothlingk  v.  Inglis,  3  Eae^  381. 
Why?     Because  the  property  is 
vested  in  the  buyer,  so  as  to  sub- 
ject him  to  the  risk  of  any  acci- 
dent, but  he  has  not  an  indefeasible 
right  to  the  possession,  and  his  in- 
solvency without  pajrment  of  the 
price   defeats    that    right.      The 
buyer,  or  those  who  stand  in  his 
place,  may  still  obtain  the  right  of 
possession,  if  they  will  pay  or  ten- 
der the  price,  or  they  may  still  act 
on  their  right  of  property  if  any 
thing  unwarrantable  is  done    to 
that  right.     If  for    instance  the 
original  vendor  sell  when  he  ought 
not,  they  may  bring  a  special  ac- 
tion against  him  for  the  damage 
they  sustain  by  such  wrongful  sale, 
and  recover  damages  to  the  ex- 
tent of  that  injury  ;  but  they  can 
maintain  no  action  in  which  the 
right  of  property  and  right  of  pos- 
session are  both  requisite,  unless 
they  have  both  those  rights,  Gor- 
don V.  Harper,  7  T.  R.  d^     This 
luminous  view   of    the   principles 
upon  which    an   unpaid  vendor's 
right  depends,  is,  as  will  have  been 
seen,  totally  inconsistent  with  the 
idea  that  stoppage  in  transitu  ope- 
rates as  a  rescision  of  the  contract 
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of  sale,  and  deserves  the  more  at- 
tention because  it  is  contained  in 
the  written  judgment  of  the  court 
delivered  after  a  curia  advitari  vult; 
see,  too,  Edwards  v.  Brewer^  2 
Mee.&  Welsh.  375.  Supposing  the 
contract  of  sale  not  to  be  re- 
scinded, it  seems  to  follow,  that 
the  goods,  while  detained,  remain 
at  the  risk  of  the  vendee,  and  that 
the  vendor  can  have  no  right  to 
resell  them,  at  all  events  until  the 
period  of  credit  is  expired ;  after 
that  period  indeed  the  refusal  of 
the  vendee  or  his  representatives 
to  receive  the  goods  and  pay  the 
price,  would  probably  be  held  to 
entitle  the  vendor  to  elect  to  re- 
scind the  contract,  see  Langford  v. 
Tiler,  Salk.  118.  But  what,  it  will 
be  said,  if  the  goods  be  of  so  pe- 
rishable a  nature  that  the  vendor 
cannot  keep  them  till  the  time  of 
credit  has  expired!  In  such  a 
case  it  is  submitted  that  courts  of 
law  having  originally  adopted  this 
doctrine  of  stoppage  in  transitu  from 
equity,  would  act  on  equitable 
principles  by  holding  the  vendor 
invested  with  an  implied  authority 
to  make  the  necessary  sale. 

The  person  who  stops  in  transitu 
must  be  a  consignor.  A  mere 
surety  for  the  price  of  the  goods 
has  no  right  to  do  so,  Siffkm  v. 
fVrajfj  6  East.  376.  But  a  person 
residing  abroad,  who  purchases 
goods  for  a  correspondent  in  Eng- 
land, *whom  he  charges  with  a  com- 
mission on  the  price,  but  whose 
names  are  unknown  to  those  from 
whom  he  makes  the   purchases. 


may  stop  the  goods  in  transitu  if 
his  correspondent  fail  while  they 
are  on  their  passage,  for  the  court 
thought  that  the  correspondent 
abroad  might  be  considered  as  a 
new  vendor,  selling  the  goods  over 
again  to  the  merchant  in  England, 
and  only  adding  to  the  price  the 
amount  of  his  commission.  Feise 
V.  fVrat/,  1  East,  98  :  See  Newsam 
V.  Thornton,  6  East,  17,  where  a 
person  who  had  consigned  goods 
to  be  sold  on  the  joint  account  of 
himself  and  the  consignee,  was 
held  entitled  to  stop  them  in  tran- 
situ, the  consignee  becoming  insol- 
vent. 

Stoppage  in  transitu,  as  its  name 
imports,  can  only  take  place  while 
the  goods  are  on  their  way ;  if 
they  once  arrive  at  the  termination 
of  their  journey,  and  come  into  the 
actual  or  constructive  possession  of 
the  consignee,  there  is  an  end  of 
the  vendor^s  right  over  them.  And, 
therefore,  in  most  of  the  cases  the 
dispute  has  been  whether  the  goods 
had  or  had  not  arrived  at  the  ter- 
mination of  their  journey.  The 
rule  to  be  collected  from  all  the 
cases  is,  that  they  are  in  transitu 
so  long  as  they  are  in  the  hands  of 
the  carrier  as  such,  whether  he 
was  or  was  not  appointed  by  the 
consignee,  and  also  so  long  as  they 
remain  in  any  place  of  deposit  con- 
nected with  their  transmission. 
But  that,  if,  after  their  arrival  at 
their  place  of  destination,  they  be 
warehoused  with  the  carrier,  whose 
store  the  vendee  uses  as  his  own, 
or  even  if  they  be  warehoused  with 
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the  vendor  himself,  and  rent  be 
paid  to  him  for  them,  that  puts  an 
end  to  the  right  to  stop  in  transitu. 
See  NichoUs  v.  Lefevre^  2  Bing.  N. 
C.  83 ;  James  v.  Grjffin,  1  M.  & 
Wels.  20 ;  Edwards  v.  Brewer^  2 
Mee.  &  Wels.  375 ;  and  James  v. 
Gr\ffin^  iterum,  2  Mee.  &  Wels. 
623  ;  where  the  court  differed  on 
the  question  whether  evidence  of 
the  vendee^s  intention  not  to  take 
possession  uncommunicated  to  the 
wharfinger  was  admissible.  Mills 
v.  Ban,  2  B.  &  P.  457;  Hobt  v. 
Pawnall,  1  Esp.  240 ;  Northey  v. 
Fieldy  2  Esp.  613;  Hodgsony.  Loy, 

7  T,  R.  440 ;  Smith  v.  Goss,  1 
Camp.  282;  Coates  v.  Railtan^  6 
B.  &  C.  422  ;  Richardson  v.  Goss^ 

8  B.  &  P.  127 ;  Scott  v.  Petit,  3 
B.  &  P,  469 ;  Foster  v.  Frampton^ 
6  B.  &  C.  109;  Alien  v.  Gripper, 
2  Tyrwh.  217 ;  Rose  v.  Pickford, 
Hurry  v.  Mangles^  1  Camp.  452  ; 
Stoveld  V.  Hughes,  13  East,  408. 
If  the  vendor  allow  the  vendee  to 
take  possession  of  part  of  the  goods 
sold  under  an  entire  contract, 
without  intending  to  retain  the 
rest,  his  right  to  stop  in  transitu  is 
gone.  Hammond  v.  Anderson,  1  N. 
R.  69*  See  Slvby  v.  Hayward,  2 
H.  Bl.  504 ;  Hanson  v.  Meyer,  6 
East,  614.  But  it  is  otherwise  if 
he  do  intend  to  retain  the  remain- 
der. Bunney  v.  Poyntz,  4  B.  & 
Ad,  670 ;  Dixon  v.  Yates,  6  B.  & 
Ad.  339.  Primd  facie,  however, 
delivery  of  part  imports  an  inten- 
tion to  deliver  the  whole.  Per 
Taunton,  J.,  Betts  v.  Gibbins,  2 
Ad.  &  E.  73. 


However,  though  the  determi- 
nation of  the  transit  puts  an  end 
to  the  vendor^s  right  to  stop  the 
goods,  the  vendee  is  not  allowed 
to  anticipate  its  natural  determi- 
nation, as,  for  instance,  by  going 
to  meet  the  goods  at  sea.  Heist 
V.  Poumall,  1  Esp.  240.  Vide^  ta- 
men,  the  judgments  in  Millsv.  Ball, 
2  B.  &  P.  461 ;  OppenheimY.RuM- 
sett,  3  B.  &  P.  54;  Foster  v.  JFiramp- 
/on,  6  B.  &  C.  107.  Nor  can  the 
vendor^s  right  be  defeated  by  the 
enforcement  of  a  claim  against  the 
vendee,  as,  for  instance,  by  procesB 
of  foreign  attachment  at  the  suit 
of^his  creditor,  or  by  the  carrier^s 
assertion  of  a  general  lien  against 
him.  Smith  v.  Goss,  1  Camp.  282 ; 
Butler  V.  Wookot,  2  N.  R.  64; 
Nichotts  V.  Lefevre,  2  Bing.  N.  C. 
83. 

The  second  vendee  of  a  chattel 
cannot,  generally  speaking,  stand 
in  a  better  situation  than  his  im- 
mediate vendor.  Small  v.  Moate, 
9  Bing.  574.  If,  therefore,  the 
vendee  sell  the  goods  before  they 
have  been  delivered  to  him,  he 
sells  them,  generally  speaking, 
subject  to  the  vendor's  right  to 
stop  in  transitu.  Dixon  v.  Yates, 
5  B.  &  Ad.  318.  But  on  this  mle 
the  principal  cajse  has  engrafted 
an  exception;  for  the  second  and 
main  point  in  Lickbarrow  v.  Mason 
is,  that  the  vendee  may,  by  n^^ 
tiating  the  bill  of  lading  to  a  boiid 
fide  transferee,  defeat  the  vendor^s 
right  to  stop  in  transitu.  A  soo- 
cint  history  of  the  law  on  this 
point  is  given  by  Lord   Tenterden, 
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in  his  admirable  work  on  Shipping, 
p.  388,  where  ho  remarks,   that 
*'  the  earliest  mention  of  the  sub- 
ject in  our  law  books  is  the  case  of 
Evans  v.  Martlett,  1  Lord  Raym. 
271 ;  12  Mod.  156 ;  in  which  HoU, 
C.  J.,  said,  Hhe  consignee  of  a 
bill  of  lading  has  such  a  property, 
that  he  may  assign  it  over :  ^  and 
Shower  said  '  that  it  had  been  ad- 
judged  so  in  "^the  Exchequer.'  But, 
in  that  case,  the  effect  of  such  an 
assignment  was  not  properly  before 
the  court,  and  does  not  appear  to 
have  been  discussed  or  argued; 
and  the  case  supposed  to  bo  refer- 
red to  by  Shower  has  not  been 
found.    In  the  case  of  Snee  v.  Pres- 
coiy  1  Atk.  246,  the  right  of  the 
pawnee  of  the  bill  of  lading  as 
against    the   consignor    was   not 
noticed  or  insisted  upon.'^     He 
then  proceeds  to  comment  on  the 
cases  of  Wright  v.  Campbell^  4  Burr. 
2046  ;  1  Bl.  628 ;  Hibhert  v.  Car- 
ter, 1  T-  R.  745  ;  CaldmU  v.  Ball, 
lb.  206;  and  Lickbarrow  v.  Mason; 
and    concludes   by    stating    that 
""  that  cause  was  tried  again,  and 
that  the  Court  of  King's  Bench, 
at  the  head  of  which  Lord  Kenyon 
had  in  the  mean  time  been  placed, 
and  who  had,  in  another  cause, 
expressed  his  approbation  of  the 
first  judgment  in  this  case,  as  being 
founded  on  principles  of  justice 
and  common  honesty,  again  de- 
cided the  case  without  argument, 
in  conformity  to  the  first  decision 
of  that  court ;  5  T.  R.  683 ;  and, 
in  order  that  the  question  might 
again  be  carried  to  the  other  tri- 


bunals, another  writ  of  error  was 
brought;  but  it  was  afterwards 
abandoned,  and  it  is  now  the  admit" 
ted  doctrine  in  our  courts  that  the 
consignee  may^  under  the  eircumr 
stances  before  stated^  confer  an  abso- 
lute right  and  property '  upon  a 
third  person,  indefeasible  by  any 
claim  on  the  part  of  the  consignor.^ 

But  if  the  assignee  of  a  bill  of 
lading  act  mala  fide  ;  for  instance, 
if  he   knew  that   the   donsignee 
of  the  goods  was  insolvent,  and 
took  the  assignment  of  the  bill  of 
lading  for  the  purpose  of  defeating 
the  right  to  stop  in  transitu,  and 
so  defrauding  the  consignor  out  of 
the  price;  he  will  be  held  to  stand 
in  the  same  situation  as  the  con- 
signee ;  and  the  consignor  will  pre- 
serve his  right  of  stoppage.    Per 
Lord  EUenborough^  delivering  judg- 
ment   in    Gumming  v.  Brawn,   9 
East,   514.     And  if  the  bill  of 
lading  contain  a  condition,  ex.  gt,, 
if  it  be  indorsed  upon  it,  that  the 
goods  are  to  be  delivered,  provided 
E.  F.  pay  a  certain  draft,  every 
indorsee  takes  it,  subject  to  that 
condition,  and  will  have  no  title  to 
the  goods,  unless  it  be  performed. 
Barrow  v.  Coles,  3  Camp.  92. 

A  factor,  however,  to  whom 
goods  were  consigned,  stood  in  a 
different  situation  from  a  vendee 
with  respect  to  his  power  to  pass 
the  property  therein  by  an  indorse- 
ment of  the  bill  of  lading.  For, 
though  he  might  bind  his  principal 
by  a  sale  thereof,  he  could  not  by 
B,  pledge,  that  not  being  within  the 
usual  scope  of  his  authority.  Mar^ 
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tim  Y.  Coles,  I  M.&S.  140  ;Shq)ky 
T.  Kymer,  Ibid.  484 ;  Newsom  v. 
Thornton,  6  East,  17.  Bat  by 
statute  4  O.  4,  c.  83,  amoided 
by  6  O.  4,  c.  94,  usually  called 
the  Faetor^s  Act,  the  law  upon 
this  subject  was  altered.  By  that 
statute,  sec.  2»  a  person  intrusted 
with,  and  in  possession  of,  any 
bill  of  lading,  is  to  be  deemed 
the  true  owner  of  the  goods  de- 
scribed in  it,  so  far  as  to  give 
validity  to  any  contract  made  by 
him,  for  the  sale  or  disposition  of 
the  goods,  or  any  part  thereof,  or 
for  the  deposit  or  pledge  thereof,  or 
any  part  thereof,  as  a  security  for 
any  money,  or  negotiable  instru- 
ment, provided  the  buyer,  dispo- 
nee,  or  pawnee,  have  no  notice  by 
the  biU,  or  otherwise,  that  he  was 
not  the  actual  bond  fide  owner  of 
the  goods.  (Upon  the  question, 
who  is  to  be  considered  a  person 
"  intrusted'"  within  the  meaning  of 
this  section,  see  Close  v.  Holmes,  2 
M.  &  Rob.  23 ;  Phillips  v.  Huth, 
6  M.  &  W.  605.)  But,  by  sec.  3,  if 
the  deposit  or  pledge  be  as  a  secu- 
rity for  a  pre-existing  demand,  the 
depositee  or  pawnee  acquires  only 
the  same  interest  in  them  that  was 
possessed  by  the  person  making 
the  deposit  or  pledge.  Section  5 
enacts  that  any  person  may  accept 
any  such  goods  or  dooiunent  as 
aforesaid,  on  deposit  or  pledge, 
from  any  factor  or  agent,  notwith- 
standing he  shall  have  notice  that 
the  party  is  a  factor  or  agent ;  but 
in  such  case  he  shall  acquire  such 
interest,  and  no  further  or  other, 


as  was  possessed  by  the  factor 
or  agent  at  the  time  of  the  deposit 
or  pledge ;  and,  therefore,  in  this 
last  case,  if  the  agent's  interest  be 
defeasible,  so  is  the  pledgee's. 
Blandy  v.  Allen,  Dans  &  Uoyd, 
22  ;  Fletcher  v.  Heath,  7  B.  &  C. 
517.  A  fraudulent  sale  cannot  be 
upheld  as  a  pledge  under  this  sec- 
tion. Thompson  v.  Farmer,  1  M. 
&  M.  48. 

In  cases  where  a  bill  of  lading 
may  be,  and  has  been,  pledged  by 
the  consignee  (A  the  goods,  as  a 
security  for  his  own  debt,  the  legal 
right  to  the  possession  of  the  goods 
passes  to  the  pledgee;    but  the 
right  to  stop  them  m  transitu,  in 
case  the  consignee  should  become 
insolvent,  is  not  absolutely  defeat- 
ed, as  it  is  in  the  case  of  a  sale  of 
the  bill  of  lading  by  the  ^consignee; 
for  the  vendor  may  still  resume 
his  interest  in  them,  subject  to  the 
rights  of  the  pledgee,  and  will  have 
a  right,  at  least  in  equity,  to  the 
residue  which  may  remain,  after 
satisfying  the  pledgee^s  clainL  And 
further,  if  the  goods  comprised 
within  the  bill  of  lading  be  pledged 
along  with  other  goods  belonging 
to  the  pledger  himself,  the  vendor 
will  have  a  right  to  have  all  the 
pledger's  own  goods  appropriated 
to  the  discharge  of  the  pledgee's 
claim  before  any  of  the  goods  com- 
prised within  the  bill  of  lading  are 
so.     This  was  decided  In  re  West- 
zinthus,  5  B.  &  Ad.  817,  where 
Lapage  &  Co.  having  purchased 
oil    from    plaintiff   Westzinthus, 
paid  for  it  by  acceptance :    and 
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being  in  possession  of  the  bills  of 
lading,  pledged  them  with  Hard 
man  &  Ck>.,  as  a  security  for  certain 
advances.  Lapage  &  Co.  became 
bankrupt,  and  their  acceptance  in 
the  plaintiff's  favour  was  dis- 
honoured. At  the  time  of  their 
bankruptcy  they  owed  Hardman 
&  Co.  9271/.  on  account  of  ad- 
vances; as  a  security  for  which 
they  held,  besides  the  bill  of  lading, 
goods  to  the  value  of  9961/.  1^.  7^., 
belonging  to  Lapage  himself.  The 
court  held  that  Westzinthus,  who 
had,  upon  the  bankruptcy  of  La- 
page &  Co.,  given  notice  to  the 
master  of  the  ship  that  he  claimed 
to  stop  the  oil  in  transitu^  had  a 
right  to  insist  upon  the  proceeds 
of  Lapage^s  own  goods  being  ap- 
propriated to  the  discharge  of 
Hardman'^s  lien,  and,  as  they  prov- 
ed sufficient  to  satisfy  it,  had  a 
right  to  receive  the  entire  proceeds 
of  his  oils. — ''As  Westzinthus," 
said  Lord  Denmariy  delivering  the 
judgment  of  the  court,  ''would 
have  had  a  clear  right  at  law  to 
resume  the  possession  of  the  goods 
on  the  insolvency  of  the  vendee, 
had  it  not  been  for  the  transfer  of 
the  property  and  right  of  posses- 
sion, for  a  valuable  consideration 
to  Hardman,  it  appears  to  us, 
that,  in  a  court  of  equity,  such 
transfer  would  be  considered  as 
a  pledge  or  mortgage  only ;  and 


Westzinthus  would  be  considered 
as  having  resumed  his  former  in- 
terest in  the  goods,  subject  to  that 
pledgee  or  mortgagee,  in  analogy  to 
the  common  case  of  a  mortgage  of 
real  estate,  which  is  considered  as 
a  mere  security,  and  the  mortga- 
gor, the  owner  of  the  land.  We, 
therefore,  think  that  Westzinthus, 
by  his  attempted  stoppage  in  tran- 
sitUj  acquired  a  right  to  the  goods 
in  equity  (subject  to  Hardman^s 
lien  thereon),  as  against  Lapage 
and  his  assignees,  who  are  bound 
by  the  same  equity  that  Lapage 
himself  was ;  and  this  view  of  the 
case  agrees  with  the  opinion  of 
Mr.  Justice  Bulkr^  in  his  comment 
on  the  case  of  Snee  v.  Prescot  in 
Lickbarrow  v.  Mason, 

"  If  then  Westzinthus  had  an 
equitable  right  to  the  oil  subject 
to  Hardman's  lien  thereon  for  his 
debt,  he  would,  by  means  of  his 
goods,  have  become  a  surety  to 
Hardman  for  Lapage's  debt ;  and 
would  then  have  a  clear  equity  to 
oblige  Hardman  to  have  recourse 
against  Lapage's  own  goods  depo- 
sited with  him  to  pay  his  debt  in 
ease  of  the  surety.  And  all  the 
goods,  both  of  Lapage  and  West- 
zinthus, having  been  sold,  he  would 
have  a  right  to  insist  upon  the 
proceeds  of  Lapage^s  goods  being 
appropriated,  in  the  first  instance, 
to  the  pajrment  of  the  debt.**^ 
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riJ/AT.— 30  GEO.  3.  in  C,  P.  i  B,  R. 

[rBPORTBD  1  H.  BLACK.  433,  AND  4  T.  R.  94.] 

The  hanhruptcy  of  t/ie  defendant  cannot  be  pleaded  in  bar  of 

an  action  of  covenant  for  rent. 

This  was  an  action  of  covenant  for  non-payment  of  rent 
payable  quarterly.  The  covenant  on  which  the  breach  wa0 
assigned,  after  the  usual  words,  ^'yielding  and  paying, 
&c.,"  was  as  follows: — And  the  said  Peter  James  (the 
defendant)  for  himself,  his  heirs,  executors,  admimstrators, 
and  assigns,  did  thereby  covenant,  promise,  and  agree 
(amongst  other  things)  to  and  with  the  said  Benjamin 
(the  plaintiff),  his  heirs  and  assigns,  that  he  the  said  Peter 
James,  his  heirs,  executors,  administrators,  or  assigns, 
should  and  would,  during  all  the  rest  of  tlie  said  term, 
thereby  demised,  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  said  Benjamin,  his  heirs  and  assigns,  the  said 
clear  yearly  rent  of  110/.,  in  manner  and  form  aforesaid, 
according  to  the  true  intent  and  meaning  of  the  said  in- 
denture.**^  The  breach  was  the  non-payment  of  27/.  IO5., 
for  a  quarter  ending  December  25,  1789. 

The  defendant  pleaded,  1st,  Non  est  factum.  2nd,  Riens 
in  arrere.  3rd,  "  That  after  the  making  of  the  said  inden- 
ture in  the  said  declaration  mentioned,  and  beforo  the  suing 
out  of  the  original  writ  of  the  said  Benjamin  against  the 
said  Peter  James,  to  wit  on  the  first  day  of  January  in  the 
year  of  our  Lord  1789,  and  from  thence  until  the  day  of 
suing  out  tho  commission  of  bankruptcy  herein  mentioned 
against  tho  said  Peter  James,  ho  the  said  Peter  James  was 
a  trader  within  tho  intent  and  meaning  of  the  several  sta- 
tutes made  and  then  in  force  against  bankrupts  ;  that  is  to 
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say,  a  merchant,  dealer  and  obapmant  to  tmV,  at  London 
aforesaid,  in  the  parish  and  ward^  aforesaid,  and  during  all 
that  time  used  and  exercised  the  trade  and  business  of  a 
merchant,  in  buying  and  selling  divers  silks,  and  other 
goods,  wares,  and  merchandizes,  and  receiving  consign- 
ments of  silks,  and  other  goods,  and  selling  the  same  on 
commission,  for  his  correspondents  and  customers,  for  pro- 
fit and  gain,  and  thereby  sought  and  endeavoured  to  get 
his  living  as  other  persons  of  the  same  trade  usually  do  ; 
and  the  said  Peter  James  so  being  such  trader  as  aforesaid, 
within  the  intent  and  meaning  of  the  said  several  statutes 
made  and  then  in  force  concerning  bankrupts,  and  so  seek- 
ing his  living  by  way  of  buying  and  selling  as  aforesaid,  he 
the  said  Peter  James  afterwards,  and  before  any  of  the 
rent  or  money  in  the  said  declaration  mentioned  became 
due  and  payable,  to  wit^  on  the  8th  day  of  June,  in  the 
year  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  became  and  was  indebted  to  one  George  Tickner 
Hardy,  gentleman,  then  being  a  subject  of  this  realm,  in 
100/.  of  lawful  money  of  Great  Britain,  for  so  much  money, 
before  that  time,  paid,  laid  out,  and  expended  by  the  said 
George  Tickner  Hardy,  to  and  for  the  use  of  the  said  Peter 
James,  at  his  special  instance  and  request ;  and  the  said 
Peter  James  being  so  indebted  as  aforesaid,  and  being  a 
subject  of  this  realm,  and  so  seeking  his  living  by  way  of 
buying  and  selling  as  aforesaid,  he  the  said  Peter  James, 
afterwards,  to  wit^  on  the  same  day  and  year  last  aforesaid, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  (he 
the  said  George  Tickner  Hardy  so  being  a  creditor  of  the 
said  Peter  James,  and  being  then  wholly  unsatisfied  his 
debt,)  manifestly  became  a  bankrupt,  within  the  intent  and 
meaning  of  the  several  statutes  made  and  then  in  force 
against  bankrupts ;  and  the  said  Peter  James  so  being  and 
remaining  a  bankrupt  as  aforesaid,  he  the  said  George 
Tickner  Hardy,  as  well  for  himself  as  for  all  other  creditors 
of  the  said  Peter  James,  afterwards,  to  wit^  on  the  9th  day 
of  June,  in  the  year  aforesaid,  at  Westminster  in  the  county 
of  Middlesex^  to  tcit,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  exhibited  his  certain  petition  in  writing  to 
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the  Right  Honourable  Edward  Lord  Thurlow^  then  Lord 
High  Chancellor  of  Great  Britain,  and  thereby  petitioned 
the  said  Lord  Chancellor,  to  grant  to  the  said  George 
Tickner  *  Hardy  his  majesty's  commission,  to  be  directed 
to  such  and  so  many  persons  as  he  should  think  fit  to  give 
his  authority  of  and  concerning  the  said  bankrupt,  and  to 
all  other  intents  and  purposes,  according  to  the  provisioDs 
of  the  statutes  made  and  then  in  force  concerning  bank- 
iniptsi  as  by  the  said  petition  remaining  in  the  court  of 
chancery  of  our  lord  the  now  king  at  Westminster  aforesaid 
more  fully  appears ;  and  the  said  Peter  James  fiirth^ 
saith,  that  upon  the  said  petition  of  the  said  George  Tiok- 
ner  Hardy  so  exhibited  as  aforesaid,  on  behalf  of  himself 
and  all  other  the  then  creditors  of  the  said  Peter  James, 
according  to  the  form  of  the  statutes  in  such  case  made 
and  provided,  for  givuig  them  relief  on  that  behalf,  after- 
wards and  before  the  said  sum  of  money  in  the  said  deda- 
ration  mentioned  or  any  part  thereof  became  due,  and 
before  the  said  supposed  breach  of  covenant,  to  wity  on  the 
9th  day  of  June  in  the  year  aforesaid,  at  Westminster  afore- 
said, to  wit^  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  a  certain  commission  of  our  lord  the  now  king, 
founded  upon  the  statutes  made  and  then  in  force  coneem- 
ing  bankrupts,  in  due  form  of  law  issued,  under  the  great 
seal  of  Great  Britain,  bearing  date  the  same  day  and  year 
last  aforesaid,  directed  to  Michael  Dodson,  Thomas  Plu- 
mer,  Edward  Finch  Hatton,  Robert  Comyn,  and  Charles 
Proby,  Esquires,  and  was  then  and  there  to  them  directed, 
by  which  said  commission,  our  said  lord  the  now  king 
i^ave  full  power  and  authority  to  them  the  said  Michael 
Doclson,  Thomas  Plumer,  Edward  Finch  Hatton,  Robert 
Comyn,  and  Charles  Proby,  four  or  three  of  them,  to  pro- 
ceed, according  to  the  said  statutes,  and  all  other  statutes 
then  in  force  concerning  bankrupts,  not  only  concerning 
the  aforesaid  bankrupt,  his  body,  lands,  tenements,  both 
freehold  and  copyhold,  goods,  debts,  and  all  other  matters 
whatsoever,  but  also  concerning  all  other  persons,  who  by 
concealment,  claim,  or  otherwise,  should  offend  touching 
or  concerning  the  premises,  or  any  part  thereof,  against 
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the  true  intent  and  purport  of  the  said  statutes,  and  to  do 
and  execute  all  and  every  thing  and  things  whatsoever,  as 
well  for  and  towards  satisfaction  and  payment  of  the  cre- 
ditors of  the  said  Peter  James,  as  towards  and  for  all 
oUier  intents  and  purposes  whatsoever,  according  to  the 
order  and  provisions  of  the  said  statutes,  as  by  the  said 
commission  (amongst  other  things)  more*  fully  appears :  by 
virtue  of  which  said  commission,  and  by  force  of  the  sta- 
tutes aforesaid,  the  said  Michael  Dodson,  Edward  Finch 
Hatton,  and  Robert  Corajm,  three  of  the  commissioners 
named  in  the  said  commission,  afterwards,  to  wii^  on  the 
llih  day  of  June,  in  the  year  aforesaid,  to  wit^  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  having  taken 
upon  themselves  the  burthen  of  the  said  commission,  then 
and  there  duly  adjudged  and  declared  the  said  Peter 
James  to  have  been,  and  become  on  the  day  of  the  issuing 
of  the  said  commission,  and  then  to  bo  a  bankrupt,  within 
the  true  intent  and  meaning  of  the  said  statutes,  some  or 
one  of  them :  and  the  said  Peter  James  further  says,  that 
afterwards,  to  wity  on  the  26th  day  of  June  in  the  year  afore- 
said at  London  aforesaid,  (the  said  Peter  James  then  re- 
maining and  continuing  a  bankrupt  as  aforesaid,)  they  the 
said  Michael  Dodson,  Edward  Finch  Hatton,  and  Robert 
Comyn,  in  due  manner  and  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  by  an  indenture 
then  and  there  duly  made,  and  bearing  date  the  same  day 
and  year  last  aforesaid,  between  the  said  Michael  Dodson, 
Edward  Finch  Hatton,  and  Robert  Comyn,  of  the  one 
part,  and  Robert  Mendham  of  WaJbrook^  London^  mer- 
chant, George  Marsh  of  Broad  Street^  London^  silk-broker, 
and  the  said  George  Tickner  Hardy  of  the  other  part,  then 
and  there  duly  bargained,  disposed,  assigned,  and  set  over, 
amongst  other  things,  the  said  indentures  of  lease  in  the 
said  declaration  mentioned,  and  all  the  estate  and  interest 
of  the  said  Peter  James,  of,  in,  and  to  the  same,  and  of,  in, 
and  to  the  premises  thereby  demised,  to  the  said  Robert 
Mendham,  George  Marsh,  and  George  Tickner  Hardy, 
(the  said  Robert  Mendham,  George  Marsh,  and  George 
Tickner  Hardy,  before  the  said  assignment  so  made  to 
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them  as  aforesaid,  having  been  duly  chosen  assignees  of  the 
debts,  credits,  goods  and  chattels,  estate  and  effects  of  the 
said  Peter  James  the  bankrupt,  according  to  the  form  of 
the  statutes  in  such  case  made  and  provided,)  to  hold  to 
them  the  said  Robert  Mendham,  George  Marsh,  and  George 
Tickner  Hardy,  their  executors,  administrators,  and  as- 
signs, from  thenceforth  for  the  residue  of  the  said  demised 
term  then  to  come  and  unexpired  ;  by  virtue  of  which  said 
assignment,  all  the  estate,  interest,  and  term  of  years  then 
to  come  and  unexpired,  property,  claim,  and  demand,  of  the 
*said  Peter  James,  of  and  in  the  said  indenture  of  lease, 
and  of  and  in  the  premises  thereby  demised,  then  and  there 
became,  and  was  vested  in  the  said  Robert  Mendham, 
George  Marsh,  and  George  Tickner  Hardy,  as  such  assig- 
nees, and  the  same  from  thence  hitherto  hath  been,  and 
still  is  vested  in  them  the  said  Robert  Mendham,  George 
Marsh,  and  George  Tickner  Hardy  (the  said  commission 
still  remaining  in  fuU  force  and  effect,  in  no  ways  super- 
seded, cancelled,  or  set  aside),  and  the  said  Robert  Mend- 
ham, George  Marsh,  and  George  Tickner  Hardy,  then  and 
there,  to  toity  on  the  same  day  and  year  last  aforesaid,  at 
London  aforesaid,  became,  and  were  for  a  long  time,  to  witj 
from  thence  hitherto  have  been  possessed  of  and  in  the 
said  demised  premises,  with  the  appurtenances,  and  this 
the  said  Peter  James  is  ready  to  verify,^'  &c. 

To  this  plea  there  was  a  general  demurrer,  and  issue 
joined  on  the  two  first. 

The  demurrer  was  argued  in  Easter  term  last  by  Bond, 
Serjt.,  for  the  plaintiff,  and  Le  Blanc,  Serjt.,  for  the  defend- 
ant ;  and  in  this  term  by  Adair,  Serjt.,  for  the  plaintiff, 
and  Lawrence,  Serjt.,  for  the  defendant.  The  following  was 
the  substance  of  the  arguments  on  the  part  of  the  plais- 
tiff:— 

The  matter  disclosed  in  the  third  plea  affords  no  answer 
to  the  demand  of  the  plaintiff,  because  the  covenant  on 
which  the  action  is  brought  being  express,  personally  bound 
the  defendant,  and  was  not  done  away  by  the  assignment 
under  the  commission  of  bankrupt.  In  leases  there  are 
two  sorts  of  covenants,  by  which  tenants  are  liable  either 
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to  an  action  of  debt  or  covenant ;  namely,  express  and 
implied  covenants.  On  the  latter,  the  lessee  is  liable  to 
either  species  of  action,  unless  there  has  been  a  complete 
assignment  with  the  assent  of  the  lessor,  for  by  such  an 
assignment  the  right  of  action  of  the  lessor  is  certainly 
divested.  Walka^s  case^  3  Co.  22  a.,  where  the  lessee, 
having  assigned  his  term  without  the  assent  of  the  lessor, 
was  still  holden  to  be  subject  to  debt  for  the  rent  in  arrear.  v.  Atariow, 
So  in  JVadham  v.  Marlaw  (a),  Lord  Man^ld  says  that  ^  ^'t' 

(t)  Tbis^ 
•n  Action  of  debt  for  rent  due  on  a  leaae  wbicb  was  expired.  Tbe  defendant  pleaded :  1.  Non  est 
fae(um»  2.  As  to  1 8/.  5#.  one  qoarter's  rent,  tbat  he  became  a  bankrupt^  and  tbat  the  said  sum  of 
18/.  5#.  was  due  before  bis  bankruptcy.  3.  As  to  the  residue  of  the  sum  demandedt  that  it  became 
due  after  the  bankruptcj.  On  the  first  plea  issue  was  joined.  On  the  second  the  plaintiff  remitted 
the  18/.  bs.  and  demurred  generallj  to  the  third. 

It  was  aigued  in  support  of  the  demurrer,  that  where  there  is  an  assignment  by  the  original  lessee, 
if  the  le«or  accepts  rent  of  the  assignee,  the  lessee  is  thereby  discharged,  it  being  an  acceptance  of  the 
^assignee  as  tenant.  The  lessor  may  either  resort  to  the  lessee  on  the  privity  of  contract,  or 
the  aangnee  on  the  privity  of  estate.  But  having  made  his  election  against  whom  to  proceed,  he  is 
bound  by  it  Walker" »  cate^  3  Co.  22 ;  Deveretue  v.  Barlow,  2  Sand.  181 .  The  case  of  Coghill 
V.  Freelove,  3  Mod.  325,  goes  further,  as  there  it  is  said,  that  privity  of  contract  with  the  testator  is 
not  dischaiged  by  his  death.  In  Cantrel  v.  Graham,  Barnes,  69,  the  court  interposed  on  behalf  of 
the  liberty  of  the  person.  That  is  like  the  case  of  a  certificated  bankrupt  having  by  a  subsequent 
promise  made  himself  liable  to  a  debt  contracted  before  his  bankruptcy,  where  the  court  have  per- 
mitted a  common  appearance. 

As  to  the  general  question,  whether  the  plaintiff  can  recover  notwithstanding  the  assignment?  the 
bankrupt  may  indeed  say,  that  he  has  parted  with  his  whole  interest,  and  that  it  is  hard  he  should  be 
caUed  to  account  on  a  contract  previously  made.  But  if  there  be  any  hardship,  it  is  for  the  legisla- 
ture to  interpose.  Bankruptcy  arises  from  the  act  of  the  bankrupt  himselt ;  he  therefore  is  liable  as 
much  as  any  other  lessee.  The  certificate  can  discharge  from  no  debt  but  what  is  due  before  the 
bankruptcy.  Aylett  v.  Jamest  C.  B.  22  Geo.  3,  which  was  an  action  of  covenant ;  the  defendant 
pleaded  his  dischaxgo  under  an  insolvent  act,  and  on  demurrer  judgment  was  £^veu  for  the  plaintiff. 
It  was  there  said,  that  a  bankrupt  is  liable  for  covenants  made  before  his  bankruptcy  ;  and  there 
seems  to  be  no  reason  why  he  should  not  also  be  liable  for  a  debt  accruing  in  consequence  of  a  cove- 
nant made  before  it. 

For  the  defendant  it  was  contended,  that  debt  was  only  brought  on  the  reddendum  of  the  lease. 
Plowd.  132 ;  Co.  Litt.  142,  a. ;  2  Black.  Com.  41.  It  is  payable  out  of  the  land,  not  on  account  of 
the  land.  The  moment  the  lessee  parts  with  the  possessioo,  the  action  can  no  longer  be  maintained. 
Notice  to  the  lessor  of  the  assignment  by  the  lessee  is  sufficient  to  dischaigo  him.  There  is  a  great 
difiference  between  covenant  and  debt  on  the  reddendum ;  the  words  ^  yielding  and  paying  ^  create 
a  covenant  to  pay,  but  only  on  condition  that  the  lessee  shall  enjoy.  It  does  not  hold  after  eviction 
or  loss  of  possession.  But  after  loss  of  possession  the  party  is  still  liable  on  an  express  covenant. 
1  Sid.  447 ;  1  Brownl.  20.  Rent  arises  on  a  contract  executory.  Suppose  the  bankrupt  had 
entered  into  a  contract  to  deliver  goods  at  a  future  day  ;  his  assignees  might  have  affirmed  or  dis- 
aflSrmed  the  contract.  All  his  personal  engagements  pass  to  them.  If  the  term  bo  of  greater  value 
than  the  rent,  it  shall  be  presumed  that  the  assignees  have  accepted  it,  and  the  lessee  shall  be 
exonerated.  The  privity  of  contract  is  destroyed  by  the  assignment.  When  the  lessee  is  deprived 
of  tbe  land  without  remedy  over,  he  ceases  to  be  liable  for  the  rent.  So  it  is  on  eviction,  entry,  and 
expulsion.  Plowd.  71 ;  Noy,  75.  So  if  deprived  by  the  act  of  Qod.  1  Roll.  Abr.  236.  But 
here  the  defendant  is  deprived  by  the  act  of  law.  7  Yin.  Abr.  84  ;  1  Atk.  67.  A  commission  of 
bankruptcy  is  an  execution  in  the  first  instance,  not  an  act  of  the  party.  Burr.  2439,  Mayor  v. 
Steward,     There  is  a  difference  between  an  insolvent  person  and  a  bankrupt. 

Lord  Mansfield — Two  points  were  argued  for  the  plaintiffs.  1st,  If  there  had  been  no  bank, 
ruptcy,  but  the  lessee  had  merely  assigned  to  another,  he  would  still  remain  liable  in  debt,  till  the 
leseor  had  assented  to  the  assignment.  2nd,  Bankruptcy  being  an  act  done  by  the  bankrupt  himself, 
he  shall  remaiu  liable  like  any  other  lessee.  As  to  the  first  point,  it  is  not  necessary  that  there 
should  be  an  actual  acceptance  of  rent  by  the  lessor  in  order  to  discharge  the  lessee  from  the  action 
of  debt  on  the  reddendum ;  but  any  assent  is  sufficient.  The  action  on  the  reddendum  is  founded, 
not  merely  on  the  terms  of  the  demise,  but  on  the  enjoyment  of  the  tenant.     In  Warren  v.  Comet, 

(t)  Cooke's  Bankrupt  Laws,  last  edit.  511. 
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the  tenant  shall  not  by  his  own  act  destroy  the  tenancy 
without  the  concurrence  of  the  landlord.  As  the  law  is 
*thu8  with  regard  to  the  action  of  debt  on  an  implied  cove- 
nant, so  also  it  is  with  respect  to  the  action  of  covenant  on 
an  implied  covenant,  in  which  the  general  rule  is,  that  with- 
out the  assent  of  the  lessor,  the  lessee  shall  not  discharge 
himself  from  his  covenant  by  an  assignment  of  the  term. 

Thus  the  law  stands  as  to  implied  covenants.  But  with 
regard  to  an  express  covenant,  though  it  be  true  that  no 
action  of  debt  will  lie  on  it  against  the  lessee  after  an 
assignment,  where  the  lessor  has  by  a  diicect  act  (such  as 
the  acceptance  of  rent  from  the  assignee)  confirmed  the 
assignment,  Cro.  Jac.  334,  yet  it  is  equally  true,  that  on 
an  express  covenant,  an  action  of  covenant  will  lie  for  the 
lessor  against  the  lessee,  notwithstanding  his  acceptance 
of  rent  from  the  assignee.  1  Sid.  402 ;  Cro.  Jac.  809 ; 
Cro.  Car.  188,  580;  Cas.  temp.  Hardwicke,  343;  and  in 
Cro.  Jac.  522;  1  Sid.  447;  the  distinction  between  express 
and  implied  covenants  is  taken ;  that  in  an  express  covenant, 
though  the  lessor  accept  rent  from  the  assignee,  yet  he  may 
have  an  action  of  covenant  against  the  lessee,  but  not  in 
case  of  an  implied  covenant,  which,  it  is  said,  is  cancdled 
by  the  assignment. 

The  question  then  is,  whether,  in  the  present  case,  the 
lease  and  all  the  bankrupt's  interest  being  vested  in  the 

2  Lord  Raym.  1500,  it  was  agreed  that  ^  levied  by  distress  and  tic  nil  debet  ^  was  a  good  plea  to 
debt  for  rent  on  an  indenture.  What  shall  be  deemed  an  enjoyment  by  the  tenant  hath  been  modi 
agitated  as  a  question  of  law ;  but  ho  cannot  destroy  the  tenancy  without  the  assent  of  the  leaoTi 
On  behalf  of  the  defendant  it  was  argued,  that  notice  to  the  lessor  is  a  sufficient  discharge  <^  tbs 
lessee.  But  in  the  cases  in  Brownl.  and  Cro.  Jac.  there  was  an  express  acceptance ;  and  in  SiderfiOf 
though  the  case  is  short  and  confused,  it  must  be  so  understood.  In  2  Saund.  181,  it  is  said  he  nay 
sue  either  assignee  or  lessee.  In  the  present  case  there  is  neither  acceptance  of  rent  nor  asaent ;  sad 
if  there  were  nothing  but  notice,  we  are  all  of  opinion  that  the  lessee  would  be  liable  to  the  actioD. 
This  brings  me  to  the  second  point,  on  which  there  are  only  two  cases ;  for  that  of  Aylett  v.  Jmmet 
does  not  apply.  Those  cases  are,  Mayor  v.  Stewardt  and  Cantrel  v.  Graham,  The  fintvsi 
determined  on  the  ground  that  the  covenant  '.vas  collateral ;  but  there  is  a  strong  though  Mir 
dictum  of  Votes f  J.,  that  it  would  be  hard  to  leave  the  lessee  liable  to  the  covenants,  vrhen  the  set 
of  law  had  divested  him  of  the  emoluments  and  vested  them  in  his  creditors.  In  Cantrd  v- 
Graham^  the  court  made  a  direct  determination  on  the  point  We  have  a  fuller  note  of  it  tfasa 
there  is  in  Barnes.  The  counsel  said  it  was  merely  an  effort  made  to  relieve  the  defendant  oa 
account  of  the  hardship  of  the  case.  But  the  court  would  not  have  discharged  him  unless  they  bsdl 
been  satisfied  that  the  action  was  not  founded.  This  case  is  precisely  in  point,  and  we  agree  vitk 
the  determination.  The  bankrupt's  estate  is  vested  in  the  assignees  by  act  of  parliament.  Everr 
man's  assent  shall  be  presumed  to  an  act  of  parliament.  It  was  agreed,  that  if  a  man  be  divested  tf 
act  of  law  without  his  own  default,  he  is  discharged.  This  is  as  strong,  because,  though  it  wss  Ui 
own  act  originally  on  which  the  assignment  was  founded,  yet  the  immediate  effect  produced  is  by  the 
act  of  parliament ;  et  in  jure,  non  remota  sed  projrima  spectantur. 

Judgment  for  the  defendant. 
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aflBignees*  under  the  commission,  he  is  discharged  from  an 
express  covenant !  Now  the  contrary  appears  from  ThurAy 
V.  Plantj  I  Saund.  237.  The  assignees  of  a  bankrupt  are 
like  any  other  assignees  of  a  lease.  The  assignment  under 
the  commission  is  no  more  than  any  other  assignment  with 
Uie  assent  of  the  lessor,  every  one  having  virtually  given 
his  assent  to  an  act  of  parliament.  Wadham  v.  Marlaw. 
A  bankrupt,  though  divested  of  his  property,  is  still  liable 
on  his  express  covenants. 

The  protection  from  debts  which  is  given  to  bankrupts 
18  on  condition  of  a  complete  obedience  to  the  regulations 
of  the  several  acts  passed  on  the  subject.  It  is  therefore 
material  to  consider  what  those  regulations  are.  By  13  EUiz. 
e.  7,  bankrupts  were  only  discharged  to  the  extent  of  the 
sum  actually  paid:  and  thus  the  law  remained  till  the  pass- 
ing of  4  Anne,  c.  17,  by  which  a  bankrupt  surrendering, 
and  conforming  with  the  terms  prescribed,  was  discharged 
from  all  debts  due  at  the  time  he  became  a  bankrupt ;  the 
reasons  of  which  provisions  are  stated  by  Lord  Hardwicke^ 
1  Atk*  256.  To  make  the  remedy  complete^  the  statute 
*  5  Geo.  2,  c.  30.  s.  7,  gives  the  defence  of  a  general  plea  of 
bankruptcy,  and  allows  the  certificate  to  be  evidence  in 
support  of  it.  But  the  bankrupt  is  not  discharged  by  these 
statutes  from  contingent  debts,  Ttdly  v.  Sparkes^  Ld.  Raym. 
1546,  nor  from  uncertain  damages,  nor  from  debts  accruing 
after  the  act  of  bankruptcy,  though  arising  on  a  cause  pre- 
ceding it.  The  certificate  is  not  a  bar  to  an  action,  founded 
on  an  express  collateral  covenant,  which  does  not  run  with 
the  land.  Mayor  v.  Steward^  4  Burr.  2439.  In  that  case 
the  bankrupt  was  holden  liable  on  an  express  covenant,  and 
if  he  be  so  on  one  sort  of  express  covenant,  why  not  on 
anothw!  The  reason  why  in  general  the  creditors  of  a 
bankrupt  are  barred  by  the  certificate  is,  that  they  may 
prove  their  debts  under  the  commission.  But  where  the 
creditor  cannot  come  in  under  the  commission,  there  the 
certificate  is  not  a  bar ;  and  in  the  present  case  no  debt 
could  be  proved  under  the  commission.  The  defence  here 
set  up  is  founded  on  a  mere  obitir  dictum  of  YateSf  J.,  in 
Mayor  v.  Steward^  where  ho  says,  that ''  as  the  act  divests 
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the  bankrupt  of  his  whole  estate,  and  renders  him  abso- 
lutely incapable  of  performing  the  covenant,  it  would  be  a 
hardship  upon  him,  if  he  should  remain  still  liable  to  it, 
when  he  is  disabled  by  the  act  of  parliament  from  perform- 
ing it."     But  whether  there  would  be  a  hardship  or  not, 
was  a  matter  for  the  consideration  of  the  legislature.     In 
fact,  the  hardship  would  not  be  greater  than  in  suing  a  felon 
after  attainder  and  forfeiture  of  his  lands ;  yet  a  felon  in  such 
a  situation  is  liable  to  an  action.    Bannister  v.  TVussel^  Cra 
Eliz.  516;  Noy,  1 ;  Owen,  69.    But  in  truth  the  hardship 
would  be  greater  on  landlords,  if  the  tenant  beooming  a 
bankrupt  were  discharged  from  his  express  coyenants.  They 
would  be  liable  to  fraud,  and  might  be  deprived  of  their  rrat. 
The  assignees  of  the  bankrupt  might  assign  the  lease  to  an 
insolvent  person,  as  in  Stra.  J  221,  where  the  former  assignee 
of  a  term  made  a  further  assignment  to  a  prisoner  in  the 
Fleet,  and  by  such  assignment  waa  discharged  from  debt 
for  rent  by  the  original  lessor,  it  being  holden  that  an 
assignee  of  a  term  waa  no  longer  liable  than  while  the 
privity  of  estate  continued,  and  he  occupied  the  premiseB ; 
which  doctrine  also  agrees  with  Walker's  case.    By  assign- 
ment therefore  the  landlord  may  be  left  without  remedy 
unless  he  should  resort  to  the  antiquated  process  otcessamij 
^  or  to  the  assistance  of  two  justices  under  stat.  1 1  Geo.  2, 
c.  19,  s.  16.    Although  an  action  of  debt  on  the  reddenAm 
of  a  lease  is  barred  by  a  bankrupt's  certificate,  according  to 
the  case  of  Wadham  v.  Marlow^  and  although  an  action  of 
covenant  on  an  implied   covenant  is  also  barred  by  an 
assignment,  yet  it  does  not  follow  that  an  action  of  cove- 
nant on  an  express  covenant  is  likewise  barred.     Though 
the  party  be  exonerated  in  debt,  he  is  not  necessarily  so  in 
covenant.     Debt  lies  on  the  reddendum^  because  a  rent 
issues  out  of  the  land,  Plowd.  132;  Co.  Litt.  142.  a.    It 
is  payable  out  of  the  land,  and  when  the  possession  of  the 
land  is  parted  with,  the  rent,  and  the  action  of  debt  for  the 
recovery  of  it,  are  gone.     But  an  express  covenant  is  a 
solemn  engagement  from  one  man  to  another ;  it  neither 
issues  out  of  land  nor  is  done  away  by  the  loss  of  posses- 
sion.     In  1  Salk.  82,  it  is  said  that  the  action  of  debt  ii 
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founded  on  privity  of  estate,  but  covenant  on  privity  of 
contract,  which  seems  to  be  admitted.  7  Vin.  Abr.  330. 
In  the  case  of  Cotterell  v.  Hookey  Dougl.  97,  on  covenant 
for  non-payment  of  an  annuity,  it  appeared  on  oyer,  that 
there  was  a  bond  conditioned  for  payment  of  the  annuity, 
besidee  the  deed  of  covenant;  it  was  pleaded  that  both 
were  given  for  the  same  purpose,  that  the  bond  was  avoided, 
and  the  defendant  discharged  under  an  insolvent  act.  But 
the  court  held,  though  the  bond  were  forfeited  before  the 
discharge,  yet  the  defendant  might  be  sued  afterwards  on 
the  covenant.  To  the  same  point  is  HarTiby  v.  Houlditch^ 
And.  40,  the  judgment  of  Lord  Hardtotcke^  which  case 
is  more  fully  stated  in  1  Term  Rep.  B.  R.  93,  which  is 
directly  in  point  to  show,  that  an  assignment  by  an  act  of 
parliament  does  not  discharge  a  party  from  an  express 
covenant.  So  also  in  Ayktt  v.  James  (a),  which  was  an  ^(^^i 
action  of  covenant,  the  defendant  pleaded  his  discharge 
under  an  insolvent  act,  to  which  there  was  a  demurrer,  and 
judgment  for  the  plaintiff,  the  court  saying,  that  a  bankrupt 
was  liable  on  an  express  covenant  made  before  the  bank- 
ruptcy.  The  case  of  an  eviction  is  totally  different,  since 
in  that  case  no  rent  is  due,  whether  the  eviction  be  by  the 
lessor  himself,  or  a  person  having  a  superior  title. 

The  following  were  the  arguments  for  the  defendant : 
Admitting  the  authority  of  the  cases  cited  on  the  other  side, 
which  show  that,  where  there  is  a  voluntary  assignment  by 
*  a  lessee,  such  assignment  does  not  excuse  him  from  an  ex< 
press  covenant ;  admitting,  also,  that  the  acceptance  of  rent 
by  the  lessor  from  the  assignee  would  not  discharge  the 
lessee  from  an  express  covenant;  yet  there  is  a  clear  dis- 
tinction to  be  made  between  an  assignment  by  virtue  of  the 
bankrupt  laws,  and  a  voluntary  assignment  by  the  lessee.. 
By  the  former,  the  bankrupt  is  divested  by  act  of  law  of 
all  the  property,  out  of  which,  and  in  respect  of  which,  the 
covenant  was  made.  A  covenant  for  payment  of  rent  runs 
with  the  land ;  when  therefore  the  tenant  is  evicted  by  a 
superior  title,  he  is  released  from  his  covenant.  When  he 
is  prevented  from  enjoying  the  land  in  respect  of  which  he 
entered  into  the  covenant,  he  is  no  longer  liable  on  the 
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coTenant.  Rent  is  defined  to  be  a  certain  profit  issuing 
yearly  oat  of  lands  and  tenements  corporeal ;  Plowd.  71 ; 
2  Blac.  Com.  41 ;  when  therefore  the  land  is  gone,  there  is 
an  end  of  the  profits ;  and  it  is  on  account  of  the  profits 
that  covenants  of  this  tdnd  are  made.  When  the  considera- 
tion is  gone,  the  rent  fails.  1  RolL  Abr.'454,  pi.  8.  Where 
the  lessee  makes  a  voluntary  assignment  of  his  term,  he 
has  it  in  his  power  to  make  what  stipulations  he  pleases 
with  the  assignee ;  he  may  receive  a  consideration,  may 
covenant  for  rent,  for  indemnity,  and  the  like.  But  in 
case  of  bankruptcy,  the  bankrupt  can  make  no  stipulation, 
nor  receive  himself  any  valuable  consideration.  There  is 
no  analogy  therefore  between  the  assignment  under  a  com- 
mission of  bankrupt  and  a  voluntary  assignment  by  the  lessee 
himself.  But  it  is  admitted  on  the  other  side,  that  a  volun- 
tary assignment  will  bar  a  covenant  arising  from  the  words 
"  yielding  and  paying,"  &c.,  which  it  is  said  is  only  an  implied 
covenant;  but  in  Style,  387  &  406,  those  words  were 
holden  to  make  an  express  covenant.  As  to  the  hardship 
which  is  supposed  to  bo  brought  upon  the  landlord,  he  may 
re-enter  on  non-payment  of  rent,  may  distrain,  and  resort 
to  the  land  itself  for  satisfaction.  But  the  lessee,  if  he  be 
evicted,  can  have  no  such  remedy :  he  might  therefore 
suffer  a  greater  hardship.  In  case  of  a  lawful  eviction,  the 
lessee  is  discharged  from  his  covenants ;  and  where  he  is 
divested  of  his  property  by  an  act  of  parliament,  it  operates 
as  an  eviction,  and  he  ought  in  justice  to  be  equally  dis- 
charged. Though  the  act  of  bankruptcy  was  originally  his 
own  act,  yet  the  statute  is  an  act  of  law,  and  according  to 
*  Lord  Mansfield's  doctrine  in  Wadham  v.  Marlow^  injwrt^ 
non  remoia  sed  proxima  spectantur.  The  case  of  Mayor  t. 
Steward  is  clearly  in  favour  of  the  defendant,  to  show  the 
analogy  between  an  eviction  of  the  tenant  by  the  landlord, 
and  an  eviction  under  an  act  of  parliament :  there  also  the 
distinction  is  taken  between  collateral  covenants,  and  those 
which  run  with  the  land.  As  to  Bannister  v.  Thuselj  there 
was  no  question  in  that  case  of  rent  reserved  on  a  demise, 
and  the  particular  enjoyment  of  certain  land :  the  point  was, 
whether  an  attainted  person  was  freed  generally  from  aU  hi^ 
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debts !  which  the  court  very  properly  held  he  was  not.  In 
Wadham  v.  Marlaw^  Lord  Mansfield  says,  "  there  is  a  strong 
though  obitir  dictum  of  Yates^  J.,  that  it  would  be  hard  to 
leave  the  lessee  liable  to  the  covenants,  when  the  act  of 
law  has  divested  him  of  the  emoluments  and  vested  them 
in  his  creditors  ;"'  and  his  lordship  also  says,  that  "  in  Can- 
trel  V.  Graham  the  court  would  not  have  discharged  the 
defendant  unless  they  had  been  satisfied  that  the  action  was 
not  founded."  In  Ludford  v.  Barbery  though  the  point  was 
not  directly  decided,  yet  the  opinion  of  the  court  seems  to 
be  plainly  intimated,  that  if  it  had  been  a  question  like  the 
present,  the  rule  laid  down  in  Wadham  v.  Marlow  would 
have  guided  their  determination.  As  to  Hornby  v.  Houl- 
ditchy  there  was  no  bankruptcy  in  that  case,  but  a  South-sea 
director  was  for  his  misconduct  deprived  of  his  property  by 
a  bill  in  the  nature  of  pains  and  penalties ;  there  was  no 
act  of  law  operating  for  the  benefit  of  an  unfortunate 
tradesman ;  besides,  there  was  a  large  sum  reserved  for  the 
maintenance  of  the  person  who  was  the  object  of  the 
punishment ;  that  case  therefore  cannot  be  applied  to  the 
present.  Here  the  lessor  himself  has  taken  away  the 
obligation  to  pay  the  rent,  by  taking  away  the  land  which 
was  the  consideration  of  the  covenant ;  since  it  was 
assigned  by  virtue  of  an  act  of  parliament,  to  which, 
according  to  Wadham  v.  Marlow^  the  lessor  was  himself  a 
party. 

Lord  Loughborough. — There  is  no  degree  of  doubt  but 
that  the  law  is  established,  that  an  action  of  covenant  may 
be  brought  on  a  covenant  to  pay  rent,  though  the  lessee  be 
not  in  possession  of  the  land,  and  after  acceptance  of  rent 
from  the  assignee  by  the  lessor.  This  is  by  privity  of  con- 
tract ;  but  the  distinction  is  clear  between  debt  and  cove- 
nant. Then  when  the  term  is  taken  under  the  assignment 
*of  commissioners  of  bankrupt,  the  question  is,  whether  it  is 
not  by  the  act  of  the  bankrupt  himself?  It  is  taken  from 
him  because  he  has  contracted  debts,  and  instead  of  any 
single  creditor  suing  out  h,  fieri  facias^  the  common  law  exe- 
cution, there  being  many  creditors  they  join  in  taking  out 
a  commission  of  bankruptcy,  which  is  in  the  nature  of  a 
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statute  execution.  By  this  the  property  is  vested  in  the 
assignees,  but  not  so  absolutely  as  in  the  vendee  by  a  sale 
under  n,  fieri  facias  made  by  the  sheriff;  because  if  the 
effects  were  sufficient  without  it,  the  term  would  remain  to 
the  lessee.  Covenant  then  may  well  be  brought  against 
him.  Though  he  is  out  of  possession,  yet  he  is  placed  in 
that  situation  by  his  own  act.  I  am  therefore  of  opinion 
that  the  demurrer  ought  to  be  over-ruled. 

Gauldy  J.,  of  the  same  opinion. 

Heathy  J.,  of  the  same  opinion. 

Wilson^  J. — The  plea  of  the  defendant  is  not  supported 
by  any  adjudged  case.  It  has  never  yet  been  decided  that 
an  action  of  covenant  would  not  lie  upon  a  covenant  by  a 
lessee  which  runs  with  the  land,  and  which  was  entered  into 
before,  but  broken  after,  the  bankruptcy  of  the  covenantor. 
I  entertained  no  doubt  on  this  question  except  what  arose 
from  the  hints  thrown  out  by  some  of  the  judges  of  the  ooort 
of  King's  Bench  whenever  the  question  has  come  bef<N« 
them,  on  account  of  the  dictum  of  Mr.  Justice  Yatet^  in  Mayor 
V.  Steward^  that  as  the  bankrupt  is  divested  of  his  whole 
estate^  and  rendered  incapable  of  performing  the  covenants, 
it  would  be  a  hardship  upon  him  if  he  should  still  remain 
liable  to  it,  when  he  is  disabled  by  the  act  of  parliament 
from  performing  it.  But  this  opinion  was  clearly  extra- 
judicial, for,  under  the  circumstances  of  that  case,  the  court 
held  the  plea  to  be  bad.  In  Wadham  v.  Marlow^  Lord 
Mansfield  spoke  of  the  opinion  of  Mr.  Justice  Yates  as 
deserving  great  weight,  though  it  was  extra-judicial.  But 
in  that  case  it  was  not  stated  that  the  plaintiff  had  accepted 
rent  from  the  assignee  as  his  tenant,  and  it  was  contended 
that  debt  as  well  as  covenant  would  lie  against  the  lessee, 
because  the  lessor  had  done  no  act  to  show  his  assent  to  the 
assignment.  But  the  court  decided,  on  the  ground  that 
the  plaintiff  had  virtually  assented  to  the  assignment,  every 
man's  assent  being  implied  to  an  act  of  parliament,  and  not 
on  the  ground  that  an  action  of  debt  would  not  lie.  And 
*  in  Ludford  v.  Barber  the  court  gave  judgment  for  the 
defendant,  because  the  covenant  declared  upon  had  never 
been  entered  into  by  him  with  the   plaintiff.      Thus  the 
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quefition  stands  with  respect  to  judicial  decisions.  The 
several  statutes  relating  to  bankrupts  prior  to  the  4  Anne, 
c.  17,  left  the  bankrupt  not  only  liable  to  all  contingent 
debts,  but  to  the  remainder  of  the  debts  which  his  effects 
had  been  unable  to  satisfy.  The  hardship  was  the  same, 
for  the  bankrupt  was  deprived  of  his  all,  and  yet  left  with- 
out any  protection  against  his  creditors.  The  statutes 
previous  to  that  time  meant  to  give  an  execution  for  the 
equal  benefit  of  all  the  creditors,  and,  if  they  were  not  fully 
satisfied  by  it,  to  leave  them  for  what  was  unsatisfied  to 
every  remedy  against  the  bankrupt  which  they  had  before. 
Neither  that  statute,  nor  the  now  existing  statutes  upon  the 
subject)  extend  to  this  case.  The  34  Hen.  8,  c.  4  (a),  directs  (a)  Sect.  i. 
that  the  Lord  Chancellor  and  other  great  officers  shall  have 
power  to  sell  and  dispose  of  the  lands  and  goods  of  bank- 
rupts in  as  full  a.  manner  as  the  bankrupt  himself  might 
have  done.  Subsequent  statutes  have  empowered  the  as- 
signees to  make  the  same  disposition.  The  intent  of  the 
several  statutes  was,  tJiat  the  act  of  the  assignees  should  do 
no  more  than  the  act  of  the  bankrupt  himself.  I  therefore 
do  not  see  how  the  maxim  ''  in  jure  mm  remota  sedproxima 
spectanhir**  is  applicable.  The  act  of  parliament  only 
assigns  the  interest  of  the  bankrupt  in  the  land,  but  does 
not  destroy  the  privity  of  contract  between  lessOT  and  lessee. 
An  action  of  covenant  remains  after  the  estate  is  gone  ;  hd 
generally  speaking^  when  the  land  is  gone^  the  action  of  debt  is 
also  gone^  debt  being  maintainable  because  the  land  is  debtor.f  t  See  Webb 
Covenant  is  founded  on  a  privity  collateral  to  the  land.  A  ScSAiUHan- 
oovenant  of  this  kind  is  mixed ;  it  is  partly  personal  and  4  ^  I^wau' 
partly  dependent  on  the  land ;  it  binds  both  the  person  ^^*  *itr'" 
and  the  land.     This  brings  the  case  within  the  principle  of  principle  that 

__.  -,^  -  debt  will  not  lie 

Mayor  v.  Steward.  against  a  per- 

Judgment  for  the  plaintiff.  Zj:^^r; 

■  ■  an  annuity 

payable  ofU  of 
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Covenant  in  the  Common  Pleas  for  rent.    Pleas,  non  est 

factum ;  riens  in  arrere  ;  and  the  bankruptcy  of  the  plaintiff 

in  error,  before  the  rent  became  due  :  in  which  plea  it  was 

^stated,  that  the  commissioners  assigned  the  lease,  in  which 
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the  coTeiuuit  wia  inasted,  to  tlie  nwignpm  for  the  reaidiM 
of  the  torn ;  and  that  by  lirtiie  of  neh  nwignment,  aU  the 
estate,  interest,  and  term  of  years  then  to  come,  &e^  of  the 
plaintiff  in  error  in  the  leaae.  was  and  stili  k  Tested  in  the 
asBgnees.  To  the  latter  plea  there  was  a  general  demurrer 
and  joinder;  and,  affc^  two  argmnents  in  the  coort  of 
Common  Pleas,  judgment  was  giren  for  the  plaintiff  below. 
The  record  having  be^i  removed  into  this  coort  by  writ  of 


Park,  for  the  plaintiff  in  error,  contended,  that  the  bank- 
rupt was  disdiarged  from  his  coTOiant  to  pay  rent  by  the 
assignment  of  all  his  property  by  the  commissicmerB.  The 
cases  prineipaDy  relkd  on  in  the  court  of  C<^am(m  Pleas, 
1  Sid«  401, 447;  1  Samid.  240;  Cro.  Jae.  309,  521  ;  Cro. 
Car.  188,  580 ;  and  Cas.  temp.  Hardw.  343,  only  prove 
that  the  lesKe  cannot,  by  his  own  act,  discharge  himself  from 
his  express  coTenant,  and  are,  therefore,  not  applicable  to 
the  present  case;  because  here  the  bankrupt  does  not 
endesTour,  by  his  own  act,  to  discharge  himself,  but  the 
estate,  in  respect  of  which  he  Altered  into  the  covenant,  ii 
tak^i  from  him  by  law.  Now,  the  general  principle  of  law» 
which  holds  a  party  liable  on  his  express  covenant^  although 
the  estate,  in  respect  of  which  it  was  entered  into,  is  gone, 
is  founded  on  the  presumption  that  the  party  voluntarily, 
and  by  his  own  act,  assigned  over  the  estate  to  a  person  in 
whom  he  has  confidence,  and  against  whom  he  has  a  counter- 
remedy,  if  he  himself  be  sued  by  the  lessor.  But  here  ii 
no  privity  of  contract  between  the  bankrupt  and  the  as- 
signee under  the  conmiission ;  and,  therefore,  the  reason  for 
the  upholding  the  privity  of  contract  between  the  bankrupt 
and  his  lessor  faUs  to  the  groimd,  especially  too  as  the  bank- 
rupt could  maintain  no  action  against  the  lessor  on  any  of 
his  covenants.  A  party  who  enters  into  a  covenant  is  only 
liable  in  two  respects ;  either  in  respect  of  the  estate  which 
he  enjoys,  or  on  his  personal  contract.  But  in  this  case  the 
first  is  assigned  over,  and  is  taken  from  the  lessee  by  act  of 
law,  by  a  compulsory  power  which  he  cannot  resist :  and,  m 
to  the  other,  the  law  has  taken  away  the  means  by  which 
he  was  enabled  to  perform  the  contract :  and  he  cannot 
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remain  liable  on  the  covenant  for  himself  and  his  assigns, 
for  that  means  voluntary  assigns  ;  but  here  it  appears  by 
*the  record  that  the  estate  is  vested  in  the  assignees  under 
the  commission,  who  are  not  (legally  speaking)  the  assig- 
nees of  the  bankrupt,  but  of  the  creditors  or  commis- 
sioners; the  bankrupt  himself  does  not  even  assign  in 
point  of  fact ;  he  is  no  party  to  the  deed  of  assignment.  It 
was  contended  in  the  court  of  Common  Pleas,  that  a  bank- 
rupt remains  liable  on  his  express  covenants,  because  there 
are  no  express  words  in  the  statutes  concerning  bankrupts 
to  discharge  them  :  but  they  are  by  no  means  necessary ; 
for  in  Brewster  v.  KitchaU  (a)  HoU,  Ch.  J.,  said,  '^  If  H.  («)  Salk.  198. 
covenant  to  do  a  thing  which  is  lawful,  and  an  act  of  par- 
liament come  in  and  hinder  him  from  doing  it,  the  covenant 
18  repealed  ;^  for  which  was  cited  Dy.  27*  pi.  278.  In  this 
case,  the  bankrupt  is  disabled  from  performing  the  covenant, 
which  is  the  same  thing ;  and  the  rule  of  law  applies,  lex  nan 
cogit  adimpossibilia.  A  bankrupt  is  discharged  by  the  bank- 
rupt laws  from  such  obligations  as  arise  in  respect  of  any 
property  vested  in  the  assignees  by  virtue  of  those  statutes. 
In  Mayor  v.  Steward  (i),  Yates^  J.,  said,  '*  as  the  act  divests  (*)  *  ^u"- 
him  of  his  whole  estate,  and  renders  him  absolutely  inca- 
pable of  performing  the  covenant,  it  would  be  a  hardship 
upon  him  if  he  should  remain  still  liable  to  it,  when  he  is 
disabled  by  the  act  of  parliament  from  performing  it.**' 
And  the  court  (though  they  held  that  the  party  was  liable 
in  that  case,  which  was  on  a  collateral  covenant,)  nearly 
adopted  the  language  of  Mr.  J.  Yates.  In  Cantrel  v.  Gra- 
ham (c),  that  point  was  determined ;  and  the  authority  of  (o)  Barnes,  69, 
that  case,  as  well  as  the  opinion  of  Yates^  J.,  were  afterwards 
expressly  recognised  by  this  court  in  Wadham  v.  Marlowe 
(d),  in  which  Lord  Mansfield^  after  noticing  those  cases,  (d)  H.  Bi.  Rep. 
and  speaking  of  the  effect  of  the  assignment  of  the  commis-  Bank.  Uwt, 
sioners  of  bankrupts,  concluded  thus :  *'  it  was  argued,  that  s^8,2deditiou. 
if  a  man  be  divested  by  act  of  law,  without  his  own  default, 
he  is  discharged ;  this  is  as  strong ;  because,  though  it  were 
his  own  act  originally  on  which  the  assignment  was  founded, 
yet  the  immediate  effect  produced  is  by  the  act  of  parlia- 
ment; et  injure^  non  remota  sed proximo  spectantur,'''*  When 
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tbk  eiBe  wie  detenmned  in  the  Common  Pleaa,  it  was 
tfarpwn  oat  hy  one  of  the  jodgee,  that  that  maxim  was  not 
appIicaUe  to  a  cmc  Eke  this :  bat  on  examination  it  will 
be  fcqmd  to  applj  with  peculiar  force.  The  objection 
k.  thai  the  bankro^  is  divested  of  his  estate  by  his  own 
*art :  bnt  aocnrding  to  Lord  BaeaiCs  illustration  of  the  rule 
(•)  Bk:.  Lev    {o\  thcmeh  the  act  of  bankruptcy  be  the  primary  cause  on 

whkli  the  bankn^  laws  attach,  yet  the  immediate  cause 
of  htf  ban£  diFert^ed  of  his  estate  is  the  assignment  by  the 
eomnnssianen.  berond  whidi  the  court  are  not  to  look. 
For  he  axi&.  **  It  were  infinite  for  the  law  to  judge  the 
eaa«iBs  of  cai»a&.  and  their  impulsions  one  of  another; 
thei^efoi^  it  cmntenteth  itself  with  the  immediate  cause,  and 
jodseih  of  acts  by  that,  without  looking  to  any  farther 
degree."*  And  he  puts  this  case :  "If  an  annuity  be  granted 
fro  iwmtiNo  iji^MmM  cf  imtpfmdendo^  and  the  grantee  commit 
traason.  who^eby  he  is  imprisoned,  so  that  the  grantor  can- 
not have  access  to  him  for  his  counsel,  nevertheless  the 
annuity  is  not  det^mined  by  this  non-feasance ;  yet  it  was 
the  grantee  8  act  and  default  to  commit  the  treason  whereby 
the  imprisonment  grew :  but  the  law  looketh  not  so  far, 
but  excuseth  hinv,  because  the  not  giving  counsel  was  com- 
pulsory, and  not  voluntary,  in  regard  to  the  imprisonment.*' 
Now  th.it  is  a  much  stronger  instance  than  the  present;  for 
that  proceeded  on  the  express  crime  of  the  grantee.  With 
(A)  Andr.  40,  respoct  to  the  case  of  Hornby  v.  Houlditch  (ft),  which  was 
*  .  •  •  -J.  relied  on  in  favour  of  the  plaintiff  below :  it  is  to  be  ob- 
served in  the  first  place  that  it  does  not  appear  by  a  MS. 
note  of  that  ca^e,  taken  by  Lee.  Chief  Justice,  that  Lord 
Hardwieke  concurred  in  opinion  with  the  court :  and,  even 
if  he  did,  that  case  is  clearly  distinguishable  from  the 
present.  The  question  there  depended  on  an  act  of  pariia- 
ment,  a  bill  of  pains  and  penalties,  which  was  passed  oo 
account  of  the  crimes  of  the  Southnsea  directors ;  and  even 
there  the  directors  had  a  certain  sum  (and  that  too  a  con- 
siderable one)  reserved  to  them  for  the  payment  of  th«r 
private  debts :  but  bankrupts  are  considered  as  unfortimate 
traders  rather  than  as  criminals ;  the  allowance  to  them 
when  made,  is  very  inconsiderable,  and  it  is  contingent 
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whether  or  not  they  are  to  reoeive  any  allowance.  Neither 
is  this  case  like  the  one  to  which  it  was  compared  below,  of 
a  common  law  execution,  where  it  is  said  that  the  tenant, 
whose  term  is  thus  taken  from  him,  is  liable  on  his  cove- 
nant ;  because  there  the  privity  of  contract  is  not  at  an 
end  ;  the  lessee  has  his  remedy  over  against  the  vendee  of 
the  sheriff:  whereas  in  this  case  the  bankrupt  has  no  con- 
trol whatever  over  the  assignees  in  whom  the  term  is  now 
^vested.  The  argument  ab  inconvenienti  may  fairly  be  uiged 
in  construing  the  statutes  relating  to  bankrupts :  by  deter- 
mining that  the  bankrupt  is  discharged  in  this  case,  the 
lessor  will  not  suffer,  because  he  always  has  his  remedy 
against  the  tenant  in  possession ;  whereas  to  hold  that  the 
bankrupt  continues  liable  after  his  bankruptcy,  is  to  decide 
that  he  is  bound  by  his  covenant  to  pay  rent  for  an  estate 
which  is  absolutely  taken  from  him  by  the  compulsory 
power  of  the  law,  and  in  the  expectation  of  enjoying  which 
only  he  entered  into  the  covenant. 

Bond^  Serjt.9  contra. — It  appears  from  all  the  authorities 
on  this  subject,  that  nothing  can  discharge  a  person  from 
his  express  covenant  but  the  express  words  of  an  act  of 
parliament,  or  the  release  of  the  covenantee.    The  cases  of 
Wadkam  v.  Marlaw,  and  Cantrel  v.  Graham^  are  not  appli- 
cable to  the  present ;   for  they  were  both  (a)  actions  of  («)  it  doet  not 
debt.    That  species  of  action  is  founded  on  the  possession  of  froTuM  nport 
the  tenant ;  and  when  the  lessor  consents  that  the  lessee  ^c^rell!^^ 
shall   assign  to  another  person,  the  lessee  is  discharged.  Graham^ 

,  whether  it  were 

But  this  action  is  founded  on  the  express  covenant  of  the  an  acUon  of  debt 
loBBee ;  and  the  case  of  Hornby  v.  Haulditch  clearly  proves  rXS,m 
that  he  remains  liable  on  that  covenant,  notwithstanding  ■omeexpresMoni 
his  bankruptcy.    That  was  a  kind  of  statute  execution  like  court  in  detei^ 
the  present :  and  Lord  Hardwickey  in  giving  his  opinion  on  nthe^appeartto 
the  case,  alluded  to  the  instance  of  a  bankrupt.    From  the  ^  ^**®  ^*''""* 
reign  of  queen  Elizabeth,  when  the  first  statute  relating  to 
bankrupts  was  passed,  down  to  that  of  queen  Anne,  bank- 
rupts continued  liable  for  their  debts  contracted  before  their 
bankruptcy,  and  the  dividends  under  the  commissions  were 
only  considered  as  a  payment  pro  tanto :  the  statute  4  Anne 


(the  r«ft8onB  for  making  which  provinons  are  stated  bj 
I^rd  Oirdwicit  in  1  Atk.  255-6)  for  the  first  time  dis- 
chaiged  them  from  their  debts  in  toto ;  but  thsit  act  only 
giTCfl  a  discharge  from  debts  due  at  the  time  of  the  bank- 
niptcT.  Now  the  demand  made  by  the  defendant  in  error 
in  this  case,  was  not  a  debt  due  at  the  time  of  the  bank- 
ruptcy, and  therefore  the  plaintiff  in  error  is  not  discharged 
TrOTl  it.  What  fell  from  Yates,  J.,  in  Mayor  v.  Stnoart, 
was  merelr  an  extrajudicial  opinion,  not  necessary  to  be 
given  on  the  case  then  before  the  court ;  and  it  was  <Hily 
mn  observation  on  the  hardship  of  the  case,  without  saying 
what  the  law  was  upon  the  subject.  But  if  it  be  a  oase  of 
'hardship,  it  can  only  be  remedied  by  the  legislature,  and 
not  by  the  courts  of  law.  A  statute  execution  is  analogous, 
in  this  respect,  to  a  common  law  execution;  in  that,  if  a 
term  be  taken  under  ^^fieri  faciaty  the  lessee  still  continues 
liable  (HI  his  covenant.  So  if  a  person  be  divested  <^  all 
hi^  property  by  attainder  in  felony,  he  is  liable  for  his  debts 
contracted  before,  though  deprived  by  law  of  the  means 
of  paying  them.  Cro.  Eliz.  516.  Thn«  may  possibly  be 
some  hardship  on  tbe  lessee  in  particular  cases :  but  it 
woidd  tUso  be  extremely  hard  on  the  landlord,  if  he  were 
deprive<l  of  his  remedy  on  the  covenant  of  the  lessee ;  for 
though  he  may  always  bring  an  action  of  debt  against  the 
tenant  in  possession,  yet  the  term  may  be  assigned  over  to 
an  insolvent,  as  vim  done  in  the  case  2  Str.  1221.  It 
et^nm  therefore  in  point  of  reason  and  justice,  as  well  at 
of  strict  law,  that  the  defendant  in  error  is  entitled  to 
tlio  judgment  given  in  bis  favour  by  the  court  of  Common 
Plows. 

BuUrr,  J.,  obsened,  that  in  arguing  the  case  of  fPadham 
V,  Marli>tcf,  a  case  was  cited  from  Hob.  82 ;  and  he  asked 
thu  counsel  whether  that  case  affected  the  present.  No 
answer  being  given. 

The  court  said  it  would  be  proper,  before  they  gave 
judgment,  to  look  into  the  oases  that  had  been  mentioned. 

Lord  AVnyon,  Cliief  Justice,  on  the  next  day  dehvered 
the  ojiiiiion  of  the  court. 
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It  was  not  owing  to  any  doubt  that  we  entertained  on 
this  question  that  we  did  not  pronounce  judgment  when 
the   case   was  argued  :    but  as  a  case  was  alluded  to  in 
Hobart,  which  was  not  argued  upon  at  the  bar,  we  wished 
to  have  an  opportunity  of  examining  that  case  before  we 
gave  our  opinion.    But,  on  looking  into  it,  we  think  that  it 
does  not  press  upon  the  present  case ;  and  we  are  all  of 
opinion  (in  which  Mr.  Justice  Bulkr,  who  is  now  absent, 
concurs)  that  the  judgment  of  the  court  of  Common  Pleas 
must  be  affirmed.    It  is  extremely  clear,  that  a  person  who 
enters  into  an  express  covenant  in  a  lease,  continues  liable 
on  his  covenant  notwithstanding  the  lease  be  assigned  over. 
The  distinction  between  the  actions  of  debt  and  covenant 
which  was  taken  in  early  times,  is  equally  clear :  if  the 
lessee  assign  over  the  lease,  and  the  lessor  accept  the  as- 
signee as  his  lessee,  either  tacitly  or  expressly,  it  appears 
by  the  authorities  that  an  action  of  debt  will  not  lie  against 
*the  original  lessee;    but  all  those  cases  with  one  voice 
declare,  that  if  there  be  an  express  covenant,  the  obligation 
on  such  covenant  still  continues.    And  this  is  founded  not 
on  precedents  only,  but  on  reason  ;  for  when  a  landlord 
grants  a  lease,  he  selects  his  tenant ;  he  trusts  to  the  skill 
and  responsibility  of  that  tenant ;  and  it  cannot  be  endured 
that  he  should  afterwards  be  deprived  of  his  action  on  the 
covenant  to  which  he  trusted  by  an  act  to  which  he  cannot 
object,  as  in  the  case  of  an  execution.     In  such  a  case  the 
lessor  has  no  choice  of  the  under-tenant :  so  here  the  as- 
signees are  bound  to  sell  the  term,  and  perhaps  they  may 
assign  to  a  person  in  whom  the  lessor  has  no  confidence. 

Then  it  remains  to  be  considered  whether  any  exception 
to  that  general  rule  has  taken  place  in  the  case  of  a  bank- 
ruptcy. It  seemed  admitted  in  the  argument,  and  indeed 
it  cannot  be  disputed,  that,  where  a  disposition  of  the  lease 
has  been  made  by  virtue  of  a  Jieri  facias^  or  an  ekffit^ 
the  lessee  continues  liable  on  his  covenant,  notwithstanding 
the  estate  be  taken  from  him  against  his  consent.  On  the 
same  principle  the  South-sea  Director  was  held  liable,  al- 
though he  was  divested  of  his  property  by  the  act  of  con- 
fiscation.    So  in  the  case  of  an  attainder,  and  other  cases, 


■a^Hi     :A3^'  ATXcaa.  r.  miUM. 


itt  .1 


x:  m  2101  111  I  111  I  ID  mflntioii  putiealaily,  as  they 
MTi  al  rt^dessec  il  tbe  npart  cf  thk  eaae  in  the  Common 
PtaBiL     TiHL  wimsi  k  Thmt  peonliar  in  the  eaee  of  a  bank- 
rapfi  vmio.  oionic  di&ar  it  from  thoee  cases !     No  act  of 
rnHamyTn  hat  mic  liisi  he  diaD  be  discharged  from  his 
rcTPsiaiis  .  neiziis?  if  ifaere  anr  resolniion  in  either  of  the 
Tonrsf  {f  iflv  ii  ibai  effect:  bnt.  on  the  eontraiy ,  it  has  been 
imir(Einrr  dsHcmined  in  all  the  Tarions  eases  cm  the  subject, 
Txun.  for  al  vcan^ua^  irhieh  are  not  to  be  poformed  till  a 
iteaiic  ait»eanen:  ir  the  bankmptcT,  the  bankmpt  shall 
fid!  i»£  jiaiiAL.  narviihBxandinp  he  is  stripped  of  all  his  pro- 
i*ern  .  tf  in  iJK  ease  of  Goddard  t.  Fanderheydm  (a),  and 
nifipT  cnhfSB      So.  in  this  ease,  the  defendant'^s  liability  to 
TV  J  ii:;7n*eM*d  i&er  ihf  bankniptCT ;  and  therefore^  on  the 
Tcinciiik  of  Tbosp  casea.  he  remains  Eafck,  notwithstanding 
ihf  rnmmiflBaD  of  bankn^  divested  him  of  all  his  pro- 
psrrr :  fir  a  osraficai^  woold  goIt  hare  made  him  a  new 
mar  fmm  ihe  time  "mhen  the  act  of  bankruptcy  was  com- 
imn-tid.    Bm  insumoBs  hare  oeeuiTed  where  persons,  who 
bav^  l»esD  dedlareid  baskrapts.  hare  been  poesessed  of  oon- 
*a5<n:ik  j<r:^ttgii  after  paying  aU  thdr  debts ;  as  in  that 
of  Sir  S.  ErsncL  Then,  in  reason,  why  should  a  person  not 
CKcrrizmr  Ha^ue  on  hi*  corenant,  when  his  affiiirs  are  ar* 
ra;:ir^i  :  Tbea  it  wa^  contended  that  the  bankruptcy  put  an 
end  :o  iLf  prhrry  of  contract :  but  that  argtmient  is  not 
we!l  fouMf^i :  for  i:  was  asked  bv  Lord  Hardwicke^  in  the 
case  of  H^^yy  t.  HcmlditcK  as  it  is  reported  in  the  re- 
■6;  1  T.  R.  ?>.  pons  j.i)  of  tliis  court,  "  what  is  there  here  to  dischai^ 
the  priritT  of  contract  or  estate  between  the  lessor  and 
lessee  i  or.  what  is  there  to  discharge  an    express  cove- 
nant r    In  the  language  of  Lord  Hardwiche^  I  may  ask 
the  same  questions  in  this  case.     Has  the  landlord  done 
any  act  to  discharge  the  lessee  \     Even  in  cases  where  the 
landlord  has  expressly  consented  to  receive  the  assignee  as 
his  tenant,  the  original  lessee  has  always  been  held  liable 
on  his  covenant ;    and  those   are,   in  my  opinion,  much 
stronger  cases  than  tho  present,  where  the  assignees  arc 
forced  upon  the  landlord  without  his  consent.     This  is  like 
tho  case  of  an  execution,  and,  indeed,  in  some  of  the  books 
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it  18  called  a  statute-execution.  In  every  view  of  the 
question,  therefore,  I  am  clearly  of  opinion,  that  this  case 
was  properly  decided  in  the  court  of  Common  Pleas,  and 
that  that  judgment  ought  to  be  affirmed. 

Judgment  affirmed  (a). 


(a)  See  Marks 
V.  Upton^  7  T. 
B.305. 


It  appears  to  have  been  taken 
for  granted,  throughout  the  argu- 
ment in  both  courts,  that  the 
bankrupt'^s  term  had  become  pro- 
perly vested  in  his  assignees  ;  and 
that  that  fact  sufficiently  appeared 
upon  the  pleadings.  However,  the 
case  of  Copeland  v.  Stephens^  1  B. 
&  A.  598,  has  since  decided  that 
the  general  assignment  of  a  bank- 
rupt's personal  estate  under  the 
Jiai  does  not  vest  a  term  of  years 
in  the  assignees^  unless  they  do 
some  act  to  manifest  their  assent 
to  the  assignment,  as  regards  the 
term,  and  their  acceptance  of  the 
estate.  For  ^^  an  assignment  by 
commissioners  of  bankrupt  is  the 
execution  of  a  statutable  power 
given  to  them  for  a  particular  pur- 
pose, viz.,  payment  of  the  bank- 
rupt''s  debts.  Nothing  passes  from 
them,  for  nothing  was  previously 
vested  in  them.  Whatever  passes, 
passes  by  force  of  the  statute,  for 
the  purpose  of  effecting  the  object 
of  the  statute ;  and,  therefore,  the 
assignees  of  a  bankrupt  are  not 
bound  to  accept  a  term  of  years 
that  belonged  to  the  bankrupt, 
subject  to  the  rent  and  covenants ; 
for,  the  object  of  the  statute  and 
of  the  assignment  being  the  pay- 
ment of  the  bankrupt'^s  debts,  and 
the  assignees  under  the  commission 


being  trustees  for  that  purpose, 
the  acceptance  of  a  term  which, 
instead  of  furnishing  the  means  of 
such  a  payment,  would  diminish 
the  fund  arising  from  other  sources, 
cannot  be  within  the  scope  of  their 
trust  or  duty.  And,  in  this  re- 
spect, such  a  term  differs  from  the 
debts  of  the  bankrupt,  and  his  un- 
incumbered effects  and  chattels. 
The  whole  estate  remains  in  the 
bankrupt  until  acceptance  by  the 
assignees,  subject  to  their  right  to 
have  the  land  by  their  acceptance.^ 
Per  Lord  Ellenborough^  C.  J.,  t^- 
dem.  And  although  St.  1  &  2  W. 
4,  c.  56,  sect.  25,  has  now  abo- 
lished the  assignment,  and  ren- 
dered the  appointment  of  the  as- 
signees equivalent  thereto;  still, 
as  it  has  given  to  the  appointment 
an  effect  precisely  co-extensive  with 
that  of  the  assignment,  the  doc- 
trine of  Copeland  v.  Stephens  re- 
mains, as  far  as  that  statute  is 
concerned,  in  full  force.  So  that, 
if  the  law  now  rested  on  the  de- 
cisions in  Mills  V.  Auriol^  and  Cope^ 
land  V.  Stephens,  a  bankrupt  lessee 
would  be  liable  exactly  as  if  no 
bankruptcy  had  taken  place,  until 
acceptance  of  the  lease  by  his  as- 
signees; and,  after  their  acceptance 
of  it,  ho  would  continue  liable  on 
his  express  covenants  in  the  same 
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manner  as  if  the  lease  had  passed 
into  the  hands  of  an  ordinary  as- 
signee. And  this  it  is  important 
to  remember,  because,  though  the 
enactment  now  about  to  be  cited 
improves  the  situation  of  the  bank- 
rupt in  some  respects,  yet  there 
are  very  many  cases  to  which  it 
does  not  extend,  and  to  those  cases 
the  above  doctrines  continue  to 
apply  in  full  force. 

St.  6  G.  4,  c.  16,  which  extends 
the  relief  afforded  by  a  previous 
enactment  in  49  0. 3,  c.  121,  sect. 
19,  enacts,  in  section  75,  ^'that 
any  bankrupt  entitled  to  any  lease, 
or  agreement  for  a  lease,  if  the 
assignees  accept  the  same,  shall 
not  be  liable  to  pay  any  rent  ac- 
cruing  after  the  date  of  the  com- 
mission, or  to  be  sued  in  respect 
of  any  subsequent  non-observance 
or  non-performance  of  the  condi- 
tions, covenants,  or  agreements 
therein  contained  : — And  if  the  as- 
signees decline  the  same,  shall  not  be 
liable  as  aforesaid,  in  case  he  deliver 
up  such  lease  or  affreement  to  the 
lessor  or  such  person  agreeir^  to 
grant  a  lease^  loithin  fourteen  days 
after  he  shall  have  had  notice  that 
the  assignees  shall  have  declared  as 
aforesaid  ;  and  if  the  assignees  shall 
not  (upon  being  thereto  required) 
elect  whether  they  will  accept  or 
decline  such  lease  or  agreement 
for  a  lease, — the  lessor  or  person 
so  agreeing  as  aforesaid,  or  any 
person  entitled  under  such  lessor 
or  person  so  agreeing,  shall  be  en- 
titled to  apply  by  petition  to  the 
Lord  Chancellor,  who  may  order 


them  so  to  elect,  and  to  deliver  up 
such  lease  or  agreement  in  case 
they  shall  decline  the  same,  or 
may  make  such  other  order  therein 
as  he  shall  think  fit.*^ 

It  has  been  held  that  parol  leases 
fall  within  this  section,  the  offer  to 
deliver  possession  being  equivalent 
to  the  delivery  up  of  the  lease, 
Slack  V.  Sharpe,  8  A.  &  E.  366. 

This  statute  applies  only  to 
cases  arising  between  lessor  and 
lessee,  it  does  not  apply  to  the 
case  of  the  assignee  of  a  lease  be- 
coming  bankrupt :  Manning  v. 
Flight,  3  B.  &  Ad.  211.  Taylor  v. 
Young,  3  B.  &  A.  521.  In  the 
former  case  the  plaintiffs,  as  devi- 
sees of  John  Manning,  brought 
covenant  for  rent  against  the  de- 
fendants as  lessees,  who  pleaded 
that  they  assigned  to  one  W.  P. 
B ,  who  afterwards  became  a  bank- 
rupt ;  that  the  arrears  of  rent  sued 
for  fell  due  after  the  date  of  his 
commission ;  that  the  assignees  de- 
clined the  lease,  and  that  the  bank- 
rupt within  fourteen  days  delivered 
it  up  to  the  plaintiffs.  The  plain- 
tiffs replied,  that  they  did  not  ac- 
cept it,  and,  upon  demurrer,  the 
court  held,  that  the  plea  was  bad. 
—'"  If,''  said  Littledale,  J.,  "  before 
the  statute,  there  had  been  an  as- 
signment of  the  lease,  and  the 
lessors  had  accepted  rent  from  the 
assignee,  they  might,  notwithstand- 
ing, have  proceeded  by  covenant 
against  the  lessees,  the  privity  of 
contract  not  being  destroyed.  The 
6  G.  4,  c.  16,  s.  75,  makes  no  dif- 
ference in  this  respect ;  it  cantem- 
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plates  the  case  of  a  bankrupt  lessee 
onty^  not  of  an  assignee  of  the  term. 
The  statute  operates  only  as  a  per- 
sonal discharge  of  the  bankrupt, 
for  it  does  not  say  that  the  lease 
and  covenants  shall  be  at  an  end, 
but  merely  that  the  bankrupt  les- 
see shall  not  be  liable  to  be  sued 
in  respect  of  any  subsequent  non- 
observance  of  the  covenants.'^ 

There  can  be  no  apportionment 
of  rent  under  the  section,  so  as  to 
make  the  bankrupt  liable  to  what 
accrued  previous  to  the  bank- 
ruptcy, Slack  V.  Sharpe^  8  A.  &  E. 
36G. 

When  the  assignees  accept  the 
lease,  the  discharge  of  the  bank- 
rupt is  so  complete,  that,  even 
though  he  should  afterwards  come 
in  as  the  assignee  of  his  own  assig- 
nees, he  will  incur  no  greater  lia- 
bilities than  any  other  person 
would  in  the  same  character.  Doe 
d.  Cheere  v.  Smith,  5  Taunt.  800. 
But  a  surety  for  a  lessee  is  liable 
for  breaches  of  covenant  which  oc- 
curred after  the  date  of  a  commis- 
sion of  bankruptcy  against  the  lea- 
see but  before  the  delivery  up  of 
the  lease  by  the  bankrupt  to  the 
lessor  under  6  G.  4.  c.  16,  s.  75  ; 
— for,  even  assuming  that  delivery 
up  to  operate  as  a  surrender,  still 
the  surrender  of  the  lease  cannot 
be  held  to  relate  back  to  the  date 
of  ihe^fiat  or  commission.  Tuck  v. 
Fysony  6  Bing.  331. 

Wherever  the  provisions  of  the 
6  G.  4,  c.  16,  s.  75,  do  not  apply, 
(and  there  are  several  cases  besides 
that  of  the  assignee  of  a  lease  to 


which  they  would  probably  be  held 
inapplicable,  for  instance,  they 
would  probably  be  held  not  to  in- 
clude the  case  of  a  lessee  becoming 
bankrupt  after  having  made  an 
under-lease,)  in  all  such  cases  re- 
course must  be  had  to  the  doc- 
trines established  in  Millsy,  Auriol^ 
and  Copeland  v.  Stephens,  in  order 
to  ascertain  the  extent  of  the  bank- 
rupt's liability. 

In  cases  where  the  provisions  of 
the  act  apply,  the  course  to  be  pur- 
sued by  the  bankrupt,  in  order  to 
obtain  his  discharge,  depends  upon 
the  adoption  or  non-adoption  of 
the  lease  by  his  assignees  ;  since, 
if  they  adopt  it,  he  has  merely  to 
remain  quiescent :  but  if  they  de- 
cline it,  he  must  then,  within  14 
days  after  he  has  had  notice  of 
their  election,  deliver  the  lease  up 
to  the  lessor ; — and,  in  cases  where 
the  provisions  of  the  act  do  not 
apply,  the  extent  of  the  bankrupt's 
liability  also  depends  upon  the 
adoption  or  rejection  of  the  lease 
by  the  assignees.  It  has  fre- 
quently, therefore,  become  import- 
ant to  inquire  what  acts  on  the 
part  of  the  assignees  amount  to  an 
adoption  of  the  lease  ;  and  the  ge- 
neral rule  upon  this  subject  is,  that 
any  intermeddling  with  the  estate 
in  the  capacity  of  owner  amounts 
to  an  adoption  of  it ;  but  that  a 
mere  experiment  to  ascertain  its 
value  has  not  such  an  eifect.  Thus, 
where  the  assignees  put  up  the 
lease  to  sale,  and  accepted  a  depo- 
sit from  the  purchaser,  they  were 
held  to  have  adopted  it.    Hastings 
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V.  mUan,  Holt,  290.  See  also 
HamoH  V.  Stevenson^  1  B.  &  A. 
SOS;  Wdsh  V.  Myers^  4  Camb. 
S68 ;  Hancock  y.  JVelshj  1  Campb. 
847;  Thomas  v.  Pemberton^  7 
Taunt.  206 ;  Clarhe  v.  BTttin^,  I  R. 
&  M.  207  ;  Page  v.  Gadder,  2 
Star.  809  ;  Gibson  v.  Courthorpe,  1 
D.  &  R.  205.  But  in  the  case  of 
I\amer  y.  Eichardson,  7  East,  335, 
die  assignees  never  entered  on  the 
premises:  and  the  question  was, 
idiether  the  putting  up  the  lease 
to  sale  by  auction  was  a  taking 


possession ;  the  court  held  that  it 
was  not  so,  it  being  a  mode  used 
by  the  assignees  for  ascertaining 
whether  it  was  advisable  for  them 
to  take  possession  or  no.  See 
Wheeler  y.  Bramah,  3  Campb.  340; 
HiU  y.  Dobiej  8  Taunt.  325. 

If  the  assignees  adopt  the  lease, 
they  may  exonerate  themselves 
from  all  liabilities  by  assigning  it 
over,  in  the  same  way  as  an  ordi- 
nary assignee  may.  Onslow  v. 
Corrie,  2  Mod.  330. 


MASTER  V.  MILLER. 


7i?/iV/rr— 31  C.  3— JT.  B.  S[  CAM,  SCACC. 
[reportbd  4  T.  R.  320,  and  2  hbn.  bl.  140.] 

An  unauthorised  alteration  of  the  date  of  a  bill  of  exchange^ 

after  acceptance^  whereby  the  payment  would  be  accelerated^ 

avoids  the  instrument ;    and  no  action  can  be  afterwards 

brought  upon  it^  even  by  an  innocent  holder  for  a  valuable 

consideration, \  f  See  Hut- 

ohim  V.  Seott^ 

The  first  count  in  this  declaration  was  in  the  usual  form,  2Mee.&Wci»b. 
by  the  indorsees  of  a  bill  of  exchange  against  the  acceptor ;  agreement 
it  stated  that  Peel  and  Co.,  on  the  20th  of  March  1788,  ZitettA  while  in 
drew  a  bill  for  974/.   lOi.  on  the  defendant,  payable  three  J5«c«»*o^7<»f 

^  r  J  tbe  penon  p«v- 

months  after  date  to  Wilkinson  and  Cooke,  who  indorsed  to  ^^c^s  i^  ^^ 

.„         _,  1      1       I  tit  1  held  admiisible 

the  plaintiTO.     Ihe  second  count  stated  the  bill  to  have  ineTidencefor 
been  drawn  on  the  26th  of  March.     There  were  also  four  '^"*®  P«n»««- 
other  counts ;  for  money  paid,  laid  out,  and  expended ; 
money  lent  and  advanced ;  money  had  and  received ;  and 
on  an  account  stated.     The  defendant  pleaded  the  general 
issue ;  on  the  trial  of  which  a  special  verdict  was  found. 

It  stated,  that  Peel  and  Co.,  on  the  26th  March  1788, 
drew  their  bill  on  the  defendant,  payable  three  months  after 
date  to  Wilkinson  and  Cooke,  for  974/.  IO5.,  ^'  which  said 
bill  of  exchange,  made  by  the  said  Peel  and  C0.9  as  the 
same  hath  been  altered,  accepted,  and  written  upon,  as 
hereafter  mentioned,  is  now  produced,  and  read  in  evidence 
to  the  said  jurors,  and  is  now  expressed  in  the  words  and 
figures  following ;  towit^  'Juno  23d,  974/.  lO*.,  Manchester^ 
March  20,  1788,  three  months  after  date  pay  to  the  order 
of  Messrs.  Wilkinson  and  Cooke  974/.  10*.,  received,  as 
advised.  Peel,  Yates,  and  Co.     To  Mr.  Cha.  Miller,  C.  M., 
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23d  June  1788.'  That  Peel  and  Co.  delivered  the  said  bill 
to  Wilkinson  and  Cooke,  which  the  defendant  afterwards 
and  before  the  alteration  of  the  bill  hereinafter  mentioned 
accepted,  that  Willdnson  and  Cooke  afterwards  indorsed 
the  said  bill  to  the  plaintiRs,  for  a  valuable  consideration 
•  before  that  time  ^ven,  and  paid  by  them  to  Wilkinson 
and  Cooke  for  the  same.  That  the  said  bill  of  exchange, 
at  the  time  of  making  thereof  and  at  the  time  of  the 
acceptance,  and  when  it  came  to  the  hands  of  Wilkin- 
son and  Cooke  as  aforesaid,  bore  date  on  the  26th  daj  of 
March  1788,  the  day  of  making  the  same ;  and  that  after 
it  so  came  to  and  whilst  it  remained  in  the  hands  of  Wilkin- 
son and  Cooke,  the  said  date  of  the  said  bill,  without  the 
authority  or  privity  of  defendant,  was  altered  by  some 
person  or  persons  to  the  jurors  aforesaid  unknown,  from  the 
26th  day  of  March  1788,  to  the  20th  day  of  March  1788. 
That  the  words  '  June  SSd,**  at  the  top  of  the  bill,  were 
there  inserted  to  mark  that  it  would  become  due  and  pay- 
able on  the  23d  of  June,  next  after  the  date ;  and  that  the 
alteration  hereinbefore  mentioned,  and  the  blot  upon  the 
date  of  the  bill  of  exchange,  now  produced  and  read  in 
evidence^  were  on  the  bill  of  exchange,  when  it  was  carried 
to  and  camo  into  the  hands  and  possession  of  the  plaintiffs. 
That  the  bill  of  exchange  was  on  the  23d  of  June,  and 
also  on  the  :28th  of  June  1788,  presented  to  the  defendant 
for  pajTiiont ;  on  each  of  which  days  respectively  he  refused 
to  pay.''  The  Aordict  also  stated  that  the  bill  so  produced 
to  the  jury  and  read  in  evidence  was  the  same  bill  upon 
which  the  plaintiiTs  declared,  &c. 

This  ea^^  was  argued  in  Hilary  term  last,  by  Wood  for 
the  plaintiffs,  and  Mingay  for  the  defendant ;  and  again  on 
this  day  by  Chanibrf  for  the  plaintiffs,  and  Erskine  for  the 
defendant. 

For  the  plaintifis  it  was  contended,  that  they  were  enti- 
tled, notwithstanding  the  alteration  in  the  bill  of  exchange, 
to  recover,  according  to  the  truth  of  the  case,  which  is  set 
forth  in  the  second  count  of  the  declaration,  namely,  upon 
a  bill  dated  the  26th  March ;  which  the  special  verdict 
finds  was  in  point  of  fact  accepted  by  the  defendant.    More  . 
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especially  as  it  is  clear  that  the  plaintiffs  are  holders  for  a 
valuable  consideration,  and  had  no  concern  whatever  in  the 
fraud  that  was  meditated,  supposing  any  such  appeared. 
The  only  ground  of  objection  which  can  be  suggested  is 
upon  the  rule  of  law  relative  to  deeds,  by  which  they  are 
absolutely  avoided,  if  altered  even  by  a  stranger  in  any 
material  part,  and  upon  a  supposed  analogy  between  those 
instruments  and  bills  of  exchange  ;  but  upon  investigating 
*the  grounds  on  which  the  rule  stands  as  applied  to  deeds, 
it  will  be  found  altogether  inapplicable  to  bills :  and  i£  that 
be  shown,  the  objection  founded  on  the  supposed  analogy 
between  them  must  fall  with  it.  The  general  rule  respect- 
ing deeds  is  laid  down  in  Pigot's  case  (a),  where  most  of  (a)  11  Co.  27. 
the  authorities  are  collected ;  from  thence  it  appears,  that 
if  a  deed  be  altered  in  a  material  point,  oven  by  a  stranger, 
without  the  privity  of  the  obligee,  it  is  thereby  avoided ; 
and  if  the  alteration  be  made  by  the  obligee,  or  with  his 
privity,  even  in  an  immaterial  pai*t,  it  will  also  avoid  the 
deed.  Now  that  is  confined  merely  to  the  case  of  deeds, 
and  does  not  in  the  terms  or  principle  of  it  apply  to  any 
other  instruments  not  executed  with  the  same  solemnity. 
There  are  many  forms  requisite  to  the  validity  of  a  deed, 
which  were  originally  of  great  importance  to  mark  the 
solemnity  and  notoriety  of  the  transaction ;  and  on  that 
account  the  grantees  always  were,  and  still  are,  entitled  to 
many  privileges  over  the  holders  of  other  instruments.  It 
was  therefore  reasonable  enough  that  the  party  in  whose 
possession  it  was  lodged,  should,  on  account  of  its  superior 
authenticity,  be  bound  to  preserve  it  entire  with  the  strictest 
attention,  and  at  the  peril  of  losing  the  benefit  of  it  in  the 
case  of  any  material  alteration  even  by  a  stranger;  and 
that  he  is  the  better  enabled  to  do  from  the  nature  of  the 
instrument  itself,  which,  not  being  of  a  negotiable  nature,  is 
not  likely  to  meet  with  any  mutilation,  unless  through  the 
fraud  or  negligence  of  the  owner;  whereas  bills  of  exchange 
are  negotiable  instruments,  and  are  perpetually  liable  to 
accidents  in  the  course  of  changing  hands,  from  the  inad- 
vertence of  those  by  whom  they  are  negotiated,  without  any 
possibility  of  their  being  discovered  by  innocent  indorsees, 
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who  are  ignorant  of  the  form  in  which  they  were  originally 
drawn  or  accepted  ;  and  the  present  is  a  strong  instance  of 
that ;  for  the  plaintiifs  cannot  be  said  to  be  guilty  of  neg- 
ligence in  not  inquiring  how  the  blot  came  on  the  bill, 
which  mere  accident  might  have  occasioned.  That  the 
same  reasons,  upon  which  the  decisions  of  the  courts  upon 
deeds  have  been  grounded,  will  not  support  such  judgments 
upon  bills,  will  best  appear  by  referring  to  the  authorities 
themselves.  When  a  deed  is  pleaded,  there  must  be  a/wv- 
(6)  3  T.  R.  151.  fert  in  curiam^  unless,  as  in  Read  v.  Brookman  (a),  it  be  lost 

or  destroyed  by  accident,  which  must  however  be  stated  in 
*the  pleadings.   The  reason  of  which  is,  that  anciently  the 
deed  was  actually  brought  into  court  for  the  purpose  of 
inspection ;  and  if,  as  is  said  in  10  Co.  92,  b.  the  judges 
found  that  it  had  been  rased  or  interlined  in  any  material 
part,  they  adjudged  it  to  be  void.     Now  as  that  was  the 
reason  why  a  deed  was  required  to  be  pleaded  with  a  profert^ 
and  as  it  never  was  necessary  to  make  a  proferi  of  a  bill  of 
exchange  in  pleading,  it  furnishes  a  strong  argument  thai 
the  reason  applied  solely  to  the  case  of  deeds.     So  deeds, 
in    which   were   erasures,    were   held  void,  because  they 
appeared  on  the  face  of  them  to  be  suspicious.     IS  Yin. 
Abr.  tit.  Faits,  37, 38 ;  Bro.  Abr.  Faits,  pi.  11,  referring  to 
44  Edw.  3,  42.     Nor  could  the  supposition  of  fraud  hare 
been  the  ground  on  which  that  rule  was  founded  with  respect 
to  deeds ;  for  in  Moor,  35,  pi.  116,  a  deed  which  had  been 
rased  was  held  void,  although  the  party  himself  who  made  it 
had  made  the  erasure ;  which  was  permitting  a  party  to 
avail  himself  of  his  own  fraud  :  but  it  is  impossible  to  con- 
tend that  the  rule  can  be  carried  to  the  same  extent  as  to 
bills ;  nor  is  it  denied  but  that  if  the  blot  here  had  been 
made  by  the  acceptor  himself,  he   would  still  have  been 
bound.    In  Keilw.  162,  it  is  said  that  if  A.  be  bound  to  B. 
in  20/.  and  B.  rase  out  10/.  all  the  bond  is  void,  although  it 
is  for  the  advantage  of  the  obligor;  and  even  where  an 
alteration  in  a  deed  was  made  by  the  consent  of  both  the 
parties,  still  it  was  held  to  avoid  it.    2  Rol.  Abr.  29,  letter 
U.  pi.  5.    (Lord  Kent/on  observed  that  there  had  been  deci- 
sions to  the  contrary  since.)     Fraud  could  not  be  the  prin- 
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oiple  on  which  thoae  cases  were  determined ;  whereas  it  is  the 
only  principle  on  which  the  rule  contended  for  can  be  held 
to  extend  to  bills  of  exchange,  but  which  is  rebutted  in  the 
present  case  by  the  facts  found  in  the  special  verdict.  Ac- 
cording to  the  same  strictness,  where  a  mere  mistake  was 
corrected  in  a  deed,  and  not  known  by  whom,  it  was  held 
to  avoid  it.  2  RoL  Abr.  29,  pi.  6 ;  and  it  does  not  abate 
the  force  of  the  argument  that  the  law  is  relaxed  in  these 
respects,  even  as  to  deeds,  for  the  question  still  remains, 
whether  at  any  time  bills  of  exchange  were  construed  with 
the  same  rigour  as  deeds  I  The  principle  upon  which  all 
these  oases  relative  to  deeds  were  founded  was,  that  nothing 
could  work  any  alteration  in  a  deed,  except  another  deed  of 
equal  authenticity ;  and  as  the  party  who  had  possession  of 
*tlie  deed  was  bound  to  keep  it  securely,  it  might  well  be 
presumed  that  any  material  alteration  even  by  a  stranger 
was  with  his  connivance,  or  at  least  through  his  culpable 
neglect.  In  many  of  the  cases  upon  the  alteration  of 
deeds,  the  form  of  the  issue  has  weighed  with  the  court; 
as  in  1  Rol.  Rep.  40,  (which  is  also  cited  in  Pigofs  case, 
11  Co.  27,)  and  Michael  v.  Scockwith,  Cro.  El.  120,  in  both 
which  cases  the  alteration  was  after  plea  pleaded ;  and  on 
that  ground  the  court  held  it  was  still  to  be  considered  as 
the  deed  of  the  party  on  non  est  factum.  Now  the  form  of 
the  issue  in  actions  upon  deeds  and  those  upon  bills  is  very 
different :  in  the  one  case,  the  issue  simply  is,  whether  it  is 
the  deed  of  the  party ^  which  goes  to  the  time  of  the  plea 
pleaded !  as  appears  from  the  case  before  cited,  and  from 
5  Co.  119,  b.  and  Dy.  59  ;  but  here  the  issue  is,  whetlier 
the  defendant  promised^  at  the  time  of  the  acceptance^  to 
pay  the  contents  ?  The  form  of  the  issue  is  upon  his  pro- 
mise, arising  by  implication  of  law  from  the  act  of  accept- 
ance, which  is  found  as  a  fact  by  the  special  verdict  agree- 
able to  the  bill  declared  on  in  the  second  count ;  and  in  no 
instance,  where  an  agreement  is  proved  merely  as  evidence 
of  a  promise,  is  the  party  precluded  from  showing  the  truth 
of  the  case.  Not  only  therefore  the  forms  of  pleading  are 
different  in  the  two  cases,  but  the  decisions  which  have 
been  made  upon  deeds,  from  whence  the  rule  contended  for 
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as  to  erasures  and  alterations  is  extraoted,  are  altogether 
inapplicable  to  bills.     The  reasons  for  snch  rigorous  strict- 
ness in  the  one  case,  do  not  exist  in  the  other.     On  the 
contrary,  all  the  cases  upon  bills  have  proceeded  upon  the 
most  liberal  and  equitable  principles  with  respect  to  innocent 
holders  for  a  valuable  consideration.    The  case  of  Minet 
(a)  3  T.R.  481,  y,  Gibson  (a)  goes  much  farther  than  the  present :  for  there 
II.  Bi.  569,  io    this  court,  and  afterwards  the  House  of  liords,  held  that 
^°''  it  was  competent  to  inquire  into  circumstances  extraneous 

to  the  bill,  in  order  to  arrive  at  the  truth  of  the  transaction 
between  the  parties;  although  such  circumstances  operated 
to  establish  a  different  contract  from  that  which  appeared 
upon  the  face  of  the  bill  itself;  whereas  the  evidence  given 
in  this  case,  and  the  facts  found  by  the  special  verdict,  are 
in  order  to  show  what  the  bill  really  was ;  which  it  is  com- 
petent for  these  parties  to  do  against  whom  no  fraud  can  be 
imputed,  if  any  exist.  If  the  blot  had  fallen  on  the  paper 
*by  mere  accident,  it  cannot  be  pretended  that  it  would  have 
avoided  the  bill ;  and  non  constat  upon  this  finding  that  it 
did  not  so  happen.  Even  if  felony  were  committed  by  » 
third  person,  through  whose  hands  the  biU  passed,  although 
that  party  could  not  recover  upon  it  himself,  yet  his  crime 
shall  not  affect  an  innocent  party,  to  whom  the  bill  is  in- 
dorsed or  delivered  for  a  valuable  consideration.     In  Mitter 

(b)  1  Burr.  452.  y.  Race  (i),  where  a  bank-note  had  been  stolen,  and  afte^ 

wards  passed  bond  fide  to  the  plaintiff,  it  was  held  that  be 
might  recover  it  in  trover  against  the  person  who  had 
stopped  it  for  the  real  owner.     And  the  same  point  was 

(c)  Dougl.  633.  held  in  Peacock  v.  Rhodes  (c),  where  the  bill  was  payable 
(rf)3BuiT.i354.  to  order.     Again  in  Pricey.  Neale  (d),  it  was  held  that  an 

acceptor,  who  had  paid  a  forged  bill  to  an  innocent  indor- 
see, could  not  recover  back  the  money  from  him.  Now  if 
it  be  no  answer  to  an  action  upon  a  bill  against  the  acceptor 
to  show  tliat  it  was  a  forgery  in  its  original  making  by  a 
third  person'^s  having  feigned  the  hand- writing  of  the  drawer, 
still  less  ought  any  subsequent  attempt  at  forgery,  even  if 
that  had  been  found  which  is  not,  to  weigh  against  an  inno- 
cent holder.  But  it  would  have  been  impossible  to  hire 
recovered  in  any  of  these  cases  if  the  deed  had  boon  forged 
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in  any  respect,  oven  by  strangers  to  it ;  which  shows  that 
these  several  instruments  cannot  be  governed  by  the  same 
rules.  And  so  little  have  the  forms  of  bills  of  exchange 
and  notes  been  observed,  when  put  in  opposition  to  the 
truth  of  the  transaction,  that  in  RusseUy.  Langstaffe  (a)  (a)Dougi.5l4. 
the  court  held,  in  order  to  get  at  the  justice  of  the  case,  that 
a  person,  who  had  indorsed  his  name  on  blank  checks  which 
he  had  entrusted  to  another,  was  liable  to  an  indorsee  for 
the  sums  of  which  the  notes  were  afterwards  drawn ;  and 
yet  the  form  of  pleading  supposes  the  note  to  have  been  a 
perfect  instrument,  and  drawn  before  the  indorsement.  But 
the  case  which  is  most  immediately  in  point  to  the  present, 
is  that  of  Price  v.  Shute,  E.  33  Car.  2,  in  B.  R.  (b)  ;  there  a  (6)  2  Moil.  c. 
bill  was  drawn  payable  the  first  of  January ;  the  person  ' 
upon  whom  it  was  drawn  accepted  it  to  be  paid  the  first  of 
March ;  the  holder,  upon  the  bilPs  being  brought  back  to 
him,  perceiving  this  enlarged  acceptance,  struck  out  the 
first  of  March,  and  put  in  the  first  of  January ;  and  then 
sent  the  bill  to  be  paid,  which  the  acceptor  refused ;  where- 
upon the  payee  struck  out  the  first  of  January,  and  put  in 
*the  first  of  March  again:  and  in  an  action  brought  on  this 
bill,  the  question  was,  whether  these  alterations  did  not 
destroy  it  \  and  it  was  ruled  they  did  not.  This  case  there- 
fore has  settled  the  doubt;  and  having  never  been  im- 
peached, but  on  the  contrary  recognized,  as  far  as  general 
opinion  goes,  by  having  been  inserted  in  every  subsequent 
treatise  upon  the  subject,  it  seems  to  have  been  acted  on 
ever  since.  And  it  would  be  highly  mischievous  if  the 
law  were  otherwise ;  for  however  negligent  the  owner  of  a 
deed  may  be  supposed  to  be,  who  lets  it  out  of  his  posses- 
sion, the  holder  of  a  bill  of  exchange  is  by  the  ordinary 
course  of  such  transactions  obliged  to  trust  it,  even  in  the 
hands  of  those  whose  interest  it  is  to  avail  themselves  of 
this  sort  of  objection.  For  it  is  most  usual  for  the  bill  to 
be  left  for  acceptance,  and  afterwards  for  payment,  in  the 
hands  of  the  acceptor,  who  may  be  tempted  to  put  such 
a  blot  on  the  date  as  may  not  be  observed  at  the  timei 
through  the  confidence  of  the  parties.  But  even  if  the 
alteration  should  be  considered  as  having  destroyed  the  biU, 
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why  may  not  evidence  be  given  of  its  contents,  upon  the 
(a)  3  T.  R.  151.  same  principle  as  governed  the  case  of  Read  v.  Brokman  (a)  I 

where  it  was  held  that  pleading  that  a  deed  is  lost  by  time 
and  accident,  supersedes  the  necessity  of  a  profert.  But 
at  any  rate  the  plaintiffs  are  entitled  to  recover  on  the 
general  counts  for  money  paid,  and  money  had  and  received, 
(6)3T.R.  174.  on  the  authority  of  Tatlock  v.  Harris  (J) ;  for  though  it  i< 

not  expressly  stated  that  so  much  money  was  received  bj 
the  defendant,  yet  that  is  a  necessary  inference  from  the 
fact  of  acceptance  which  is  found. 

For  the  defendant  it  was  contended,  that  the  broad  prin- 
ciple of  law  was,  that  any  alteration  of  a  written  instrument 
in  a  material  part  thereof,  avoided  such  instrument;  and 
that  the  rule  was  not  merely  confined  to  deeds,  though  it 
happened  that  the  illustration  of  it  was  to  be  found  among 
the  old  cases  upon  deeds  only  because  formerly  most  wTitteo 
undertakings  and  obligations  were  in  that  form.  This  prin- 
ciple of  law  was  founded  in  sound  sense ;  it  was  calculated 
to  prevent  fraud,  and  deter  men  from  tampering  with 
written  securities :  and  it  would  be  directly  repugnant  to 
the  policy  of  such  a  law  to  permit  the  holder  of  a  bill  to 
attempt  a  fraud  of  this  kind  with  impunity ;  which  would 
be  the  case,  if,  after  being  detected  in  the  attempt^  he  were 
*not  to  be  in  a  worse  situation  than  he  was  before.  If  any 
difference  were  to  be  made  between  bills  of  exchange  and 
deeds,  it  should  rather  be  to  enforce  the  rule  with  greater 
strictness  as  to  the  former ;  for  it  would  be  strange  that, 
because  they  were  more  open  to  fraud  from  the  circum- 
stance of  passing  through  many  hands,  the  law  should  relax 
and  open  a  wider  door  to  it  than  in  the  case  of  deeds,  where 
fraud  was  not  so  likely  to  be  practised.  The  principle  laid 
(o)  11  Co.  27.    down  in  Pigofs  case  (c)  is  not  disputed  as  applied  to  deeds. 

But  the  first  answer  attempted  to  be  given  is,  that  the  rule 
as  to  deeds  is  sui  generis^  and  does  not  extend  to  other  in- 
struments of  an  inferior  nature,  because  it  arises  from  tbe 
solemn  sanction  attending  the  execution  of  instrumeots 
under  seal.  As  to  this,  it  is  sufiicient  to  say  that  no  such 
reason  is  suggested  in  any  of  the  books  ;  but  the  rule 
stands  upon  the  broad  ground  of  policy,  which  applies  at 
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least  as  strongly  to  bills  as  to  deeds,  for  the  reason  above 
given.  Then  it  is  said  that  there  is  a  material  distinction 
between  the  several  issues  in  the  two  cases.  But  the  dif- 
ference is  more  in  words  than  in  sense  ;  the  substance  of 
the  issue  in  both  cases  is,  whether  in  point  of  law  the  party 
be  liable  to  answer  upon  the  instrument  declared  on  I  and 
therefore  any  matter  which  either  avoids  it  ab  initio^  or 
goes  in  discharge  of  it,  may  be  shown  as  much  in  the  one 
case  as  in  the  other.  Upon  non  est  faction  the  question  is, 
whether  in  law  the  deed  produced  in  evidence  be  the  deed 
of  the  party !  so  on  nan  assumpsit  the  question  is,  whether 
the  bill  given  in  evidence  be  in  point  of  law  the  bill  ac- 
cepted by  the  defendant  t  because  the  promise  only  arises 
by  implication  of  law  upon  proof  of  the  acceptance  of  the 
identical  bill  accepted,  and  given  in  evidence.  Now  neither 
of  the  counts  in  the  declaration  was  proved  by  the  facts 
found.  For  in  the  first  count  the  bill  is  dated  the  20th  of 
March ;  but,  as  there  is  no  evidence  of  the  defendant's 
having  accepted  such  a  bill,  of  course  the  plaintiffi  are  not 
entitled  to  recover  on  that  count.  Neither  can  they  recover 
on  the  second,  because  though  it  is  found  that  he  accepted  a 
bill  dated  the  26th  of  March,  as  there  stated,  yet  inasmuch 
as  the  bill  stated  to  have  been  produced  in  evidence  to  the 
jury  is  dated  the  20th,  of  course  the  evidence  did  not  sup- 
port the  count.  With  respect  to  the  cases  cited  of  bills  of 
exchange  having  been  always  construed  by  the  most  liberal 
^principles,  and  particularly  in  the  case  of  Minet  v.  Gibson^ 
the  same  answer  may  be  given  to  all  of  them,  which  is,  that 
so  far  from  the  original  contracts  having  been  attempted  to 
be  altered,  all  those  actions  were  brought  in  order  to  enforce 
the  observance  of  them  in  their  genuine  meaning  against 
the  party  who,  in  the  latter  case  particularly,  endeavoured 
by  a  trick  to  evade  the  contract :  whereas  here  the  contract 
haa  been  substantially  altered  by  the  parties  who  endeavour 
to  enforce  it ;  or  at  least  by  those  whom  they  represent,  and 
from  whom  they  derive  title.  Then  the  case  in  Molhy^  of 
Price  V.  Shute^  is  chiefly  relied  on  by  the  plaintiffs ;  to 
which  several  answers  may  be  given.  First,  the  authenti- 
city of  it  may  be  questioned  ;  for  it  is  not  to  be  found  in 
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any  reports,  although  there  are  several  contemporaneous 
reporters  of  that  period.  In  the  next  place,  the  bill,  as 
originally  drawn,  was  not  altered  upon  the  face  of  it ;  and 
therefore,  as  against  all  other  persons  at  least  than  the 
acceptor,  it  might  still  be  enforced.  But  principally  it  does 
not  appear  but  that  the  action  was  brought  against  the 
drawer,  who,  as  the  acceptor  had  not  accepted  it  according 
to  the  tenor  of  the  bill,  was  clearly  liable ;  as  the  payee 
was  not  bound  to  abide  by  the  enlarged  acceptance,  but 
might  consider  it  as  no  acceptance  at  all.  Then  if  this  bill 
be  void  for  this  fraud,  no  evidence  could  be  given  to  prove 
its  contents,  as  in  the  case  of  a  deed  lost ;  because  in  that 
there  is  no  fraud.  But  even  if  any  other  evidence  might 
have  been  given,  it  is  sufficient  to  say  that  in  this  case  ihere 
was  none.  And  as  to  the  common  counts,  if  the  general 
principle  of  law  contended  for  applies  to  biUs  of  exchange, 
it  will  prevent  the  plaintiffs  from  recovering  in  any  other 
shape.  Besides  which,  it  is  not  stated  that  the  defendant 
has  received  any  consideration ;  upon  which  ground  the 
case  of  Tatlock  v.  Harris  was  decided. 

In  reply  it  was  urged,  that  the  issue  was  not  whether 
the  defendant  had  accepted  this  bill  in  the  state  in  which  it 
was  shown  to  the  jury,  but  whether  he  had  promised  to 
pay,  in  consequence  of  having  accepted  a  bill  dated  the 
26th  March,  drawn  by  I  &c. ;  and  those  facts  being  found, 
the  promise  necessarily  arises.  It  is  said  that  the  policy  of 
the  law  will  extend  the  same  rule  to  the  avoidance  of  bills 
of  exchange  which  have  been  altered,  as  to  deeds ;  because 
there  is  even  greater  reason  to  guard  against  fraudulent 
^alterations  in  the  former  than  in  the  latter  case.  To  which 
it  may  be  answered  that  the  foundation  of  the  rule  fails  in 
this  case;  for  no  fraud  is  found,  and  none  can  be  presumed: 
and  it  is  admitted,  that  if  the  blot  had  been  made  by  acci- 
dent, it  would  not  have  avoided  the  bill ;  and  nothing  is 
stated  to  show  that  it  was  not  done  by  accident.  Beside^ 
the  policy  of  the  law  is  equally  urgent  in  favour  of  the 
plaintiffs,  it  being  equally  politic  to  compel  a  performance 
of  honest  engagements.  Here  the  defendant  is  only  re- 
quired to  do  that  which  in  fact  and  in  law  he  has  promised 
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to  do.  And  if  he  be  not  liable  on  this  contract,  he  will  be 
protected  in  withholding  payment  of  that  money  which  he 
has  received,  and  which  by  the  nature  of  his  engagement 
he  undertook  to  repay.  No  answer  has  been  given  to  the 
case  cited  from  Molloy :  for  though  the  case  is  not  reported 
in  any  other  book,  it  bears  every  mark  of  authenticity,  by 
noting  the  names  of  the  parties,  the  court  in  which  it  was 
determined,  and  the  time  of  the  decision :  and  it  has  been 
adopted  by  subsequent  writers  on  the  same  subject.  Again, 
the  alteration  there  was  full  as  important  as  this,  for  it 
equally  tended  to  accelerate  the  day  of  payment ;  and,  lastly, 
it  is  not  denied  but  that  the  action  might  have  been  main- 
tained on  the  bill  against  any  other  person  than  the  ac- 
ceptor ;  which  is  an  admission  that  the  policy  of  the  law 
does  not  attach  so  as  to  avoid  such  instruments  upon  any 
alteration,  for  otherwise  it  would  have  avoided  the  bill 
against  all  parties. 

Lord  Kenyon^  Chief  Justice— The  question  is  not  whether 
or  not  another  action  may  not  be  framed  to  give  the  plain- 
i\Sb  some  remedy,  but  whether  this  action  can  be  sustained 
by  these  parties  on  this  instrument ! — for  the  instrument  is 
the  only  mean  by  which  they  can  derive  a  right  of  action. 
The  right  of  action  which  subsisted  in  favour  of  Wilkinson 
and  Cooke,  could  not  be  transferred  to  the  plaintiffs  in  any 
other  mode  than  this,  inasmuch  as  a  chose  in  action  is  not 
assignable  at  law.  No  case,  it  is  true,  has  been  cited  either 
on  one  side  or  the  other,  except  that  in  MoUoy^  of  which  I 
shall  take  notice  hereafter,  that  decides  the  question  before 
us  in  the  identical  case  of  a  bill  of  exchange.  But  cases 
and  principles  have  been  cited  at  the  bar,  which,  in  point 
of  law  as  well  as  policy,  ought  to  be  applied  to  this  case. 
That  the  alteration  in  this  instrument  would  have  avoided 
*it,  if  it  had  been  a  deed,  no  person  can  doubt.  And  why, 
in  point  of  policy,  would  it  have  had  that  effect  in  a  deed  I 
Because  no  man  shall  be  permitted  to  take  the  chance  of 
committing  a  fraud,  without  running  any  risk  of  losing  by 
the  event,  when  it  is  detected.  At  the  time  when  the 
cases  cited,  of  deeds,  were  determined,  forgery  was  only  a 
misdemeanour  :  now  the  punishment  of  the  law  might  well 
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have  been  considered  as  too  litUe,  unless  the  deed  also  were 
avoided ;  and  therefore  the  penalty  for  committing  such  an 
offence  was  compounded  of  those  two  circumstances,  the 
punishment  for  the  misdemeanor,  and  the  avoidance  of  the 
deed.     And  though  the   punishment   has  been  since  in- 
creased, the  principle  still  remains  the  same.     I  lay  out  of 
my  consideration  all  the  cases  where  the  alteration  was  made 
by  accident :  for  here  it  is  stated  that  this  alteration  was 
made  while  the  bill  was  in  the  possession  of  Wilkinson'  and 
Cooke,  who  were  then  entitled  to  the  amount  of  it ;  and 
from  whom  the  plaintifis  derive  title  :  and  it  was  for  their 
advantage  (whether  more  or  less  is  immaterial  here)  to 
accelerate  the  day  of  pajrment,  which  in  this  oonmierdal 
country  is  of  the   utmost   importance.     The  cases  cited, 
which  were  all  of  deeds,  were  decisions  which  applied  to 
and  embraced  the  simplicity  of  all  the  transactions  at  that 
time ;  for  at  that  time  almost  all  written  engagements  were 
by  deed  only.     Therefore  those  decisions,  which  were  in- 
deed confined  to  deeds,  applied  to  the  then  state  of  affiurs: 
but  they  establish  this  principle,  that  all  written  instruments 
which  were  altered  or  erased  should  be  thereby  avoided. 
Then  let  us  see  whether  the  policy  of  the  law,  and  some 
later  cases,  do  not  extend  this  doctrine  farther  than  to  the 
case  of  deeds.     It  is  of  the  greatest  importance  that  these 
instruments,    which   are    circulated   throughout   Europe, 
should  be  kept  with  the  utmost  purity,  and  that  the  sanc- 
tions to  preserve  them  from  fraud  should  not  be  lessened. 
It  was  doubted  so  lately  as  in  the  reign  of  George  the  First, 
(a)  2  Str.  747,  in  Ward's  case  (a),  whether  forgery  could  be  committed  in 
Raym.  1461.      &ny  instrument  less  than  a  deed,  or  other  instrument  of  the 
like  authentic  nature ;   and  it   might   equally  have  been 
decided  there  that,  as  none  of  the  preceding  determinations 
extended  to  that  case,  the  policy  of  the  law  should  not  be 
extended  to  it.     But  it  was  there  held  that  the  principle 
extended  to  other  instruments  as  well  as  to  deeds ;  and  that 
*the  law  went  as  far  as  the  policy.     It  is  on  the  same  rea- 
soning that  I  have  formed  my  opinion  in  the  present  case. 
The  case  cited  from  Molloy  indeed,  at  first  made  a  different 
impression  on  my  mind :  but  on  looking  over  it  with  great 
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attention,  I  think  it  is  not  applicable  to  this  case.  No 
alteration  was  there  made  on  the  bill  itself ;  but  the  party 
to  whom  it  was  directed,  accepted  it  as  payable  at  a  dif- 
ferent time,  and  afterwards  the  payee  struck  out  the 
enlarged  acceptance ;  and,  on  the  acceptor  refusing  to  pay, 
it  is  said  that  an  action  was  maintained  on  the  bill.  But  it 
does  not  say  against  whom  the  action  was  brought ;  and  it 
could  not  have  been  brought  against  the  acceptor,  whose 
acceptance  was  struck  out  by  the  party  himself  who  brought 
the  action.  Taking  that  case  in  the  words  of  it,  *^  that  the 
alterations  did  not  destroy  the  bill,^  it  does  not  affect  this 
case ;  not  an  iota  of  the  bill  itself  was  altered ;  but  on  the 
person  to  whom  the  bill  was  directed  refusing  to  accept 
the  bill  as  it  was  originally  drawn,  the  holder  resorted  to 
the  drawer.  Then  it  was  contended  that  no  fraud  was 
intended  in  this  case  ;  at  least,  that  none  is  found ;  but  I 
think  that,  if  it  had  been  done  by  accident,  that  should 
have  been  found,  to  excuse  the  party,  as  in  one  of  the 
cases  where  the  seal  of  the  deed  was  torn  off  by  an  infant. 
With  respect  to  the  argument  drawn  from  the  form  of  the 
plea,  it  goes  the  length  of  saying,  that  a  defendant  is  liable, 
on  rum  assumpsit^  if  at  any  time  he  has  made  a  promise, 
notwithstanding  a  subsequent  payment :  but  the  question 
is,  whether  or  not  the  defendant  promised  in  the  form 
stated  in  the  declaration !  and  the  substance  of  that  plea  is, 
that  according  to  that  form  he  is  not  bound  by  law  to  pay. 
On  the  whole,  therefore,  I  am  of  opinion  that  this  falsifica- 
tion of  the  instrument  has  avoided  it ;  and  that,  whatever 
other  remedy  the  plaintiffs  may  have,  they  cannot  recover 
on  this  bill  of  exchange. 

Ashhursty  J. — It  seems  admitted  that,  if  this  had  been  a 
deed,  the  alteration  would  have  vitiated  it.  Now  I  cannot 
see  any  reason  why  the  principle  on  which  a  deed  would 
have  been  avoided  should  not  extend  to  the  case  of  a  bill 
of  exchange.  All  written  contracts,  whether  by  deed  or 
not,  are  intended  to  be  standing  evidence  against  the  parties 
entering  into  them.  There  is  no  magic  in  parchment 
or  in  wax ;  and  a  bill  of  exchange,  though  not  a  deed,  is 
^evidence  of  a  contract  as  much  as  a  deed ;  and  the  principle 
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to  be  extracted  from  the  cases  cited  is,  that  any  alteration 
avoids  the  contract.      If  mdeed   the  plainti%,  who  are 
innocent  holders  of  this  biU,  have  been  defrauded  of  their 
money,  they  may  recover  it  back  in  another  form  of  action  : 
but  I  think  they  cannot  recover  upon  this  instrument,  which 
I  consider  to  be  a  nullity.     It  is  found  by  the  verdict  that 
the  alteration  was  made  while  the  biU  was  in  possession  of 
Wilkinson  and  Cooke ;  and  it  certamly  was  for  their  ad- 
vantage, because  it  accelerated  the  day  of  payment.    Now, 
upon  these  facts,  the  jury  would  perhaps  have  been  war- 
ranted in  finding  that  the  alteration  was  made  by  them:  at 
all  events,  it  was  their  business  to  preserve  the  bill  without 
any  alteration.     If  Wilkinson  and  Cooke  had  brought  this 
action,  they  clearly  could  not  have  recovered,  because  they 
must  sufibr  for  any  alteration  of  the  biU  while  it  was  in  their 
custody  :  then,  if  the  objection  would  have  prevailed  in  an 
action  brought  by  them,  it  must'also  hold  with  regard  to 
the  plaintifis,  who  derive  title  under  them.    For  wherever 
a  party  takes  a  bill  under  such  suspicious  circumstances 
appearing  on  the  face  of  it,  it  is  his  duty  to  inquire  how 
the  alteration  was  made ;  he  takes  it  at  his  risk,  and  mu^t 
take  it  subject  to  the  same  objection  as  lay  against  the 
party  from  whom  he  received  it.     Upon  the  whole,  there 
sooms  to  bo  no  difference  between  deeds  and  bills  of  ex- 
change in  this  respect  in  favour  of  the  latter :  but,  on  the 
contrary,  if  there  be  any  difference,  the  objection  ought  to 
prevail  with  greater  force  in  the  latter  than  in  the  former; 
for  it  is  more  particularly  necessary  that  bills  of  exchange, 
which  are  daily  circulated  from  hand  to  hand,  should  be 
pn^jijorveil  with  greater  purity  than  deed&  which  do  not  piss 
in  oinudation.     It  would  be  extremely  dangerous  to  permit 
t  he  jvirty  to  recover  on  a  bill  as  it  was  originally  drawn, 
aft  or  an  attempt  to  commit  a  fraud,  by  accelerating  :he 
tiiuo  of  payment.     For  these  reasons,  therefore,  I  coocur 
in  opinion  with  my  Lord. 

Ihilln\  Justice. — In  a  case  circumstanced  as  the  prirscs:: 
in»  in  which  it  is  apparent,  as  found,  and  has  beien  fr:*ti: 
boyiind  all  doubt,  that  the  bill  of  exchange  in  qoesoxc  »i> 
Kivtii  for  a  full  and  valuable  consideration,  that  the  {£a^:3 
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are  honest  and  innocent  holders  of  it,  and  that  the  defendant 
has  the  amount  of  the  bill  in  his  hands,  it  is  astonishing  to 
*me  that  a  jury  of  merchants  should  hesitate  a  moment  in 
finding  a  verdict  generally  for  the  plaintiffs,  more  especially 
as  I  understand  it  was  left  to  them  by  the  Chief  Justice 
to  read  the  bill  as  it  undoubtedly  was  drawn,  and  by  that 
mean  to  put  an  end  to  the  question  at  once.    It  was  rightly 
so  left  to  the  jury  by  his  Lordship;  for  that  was  the  further- 
ance of  the  justice  of  the  case,  and  it  tended  to  prevent 
expense,  litigation,  and  delay,  which  are  death  to  trade. 
That  the  defendant  cannot  be  suffered  to  pocket  the  money 
for  which  this  bill  was  drawn,  or  to  enable  the  drawer  to  do 
so,  but  that  sooner  or  later,  provided  a  bankruptcy  do  not 
intervene,  it  must  be  paid,  I  presume  no  man  will  doubt. 
The  drawer  has  received  the  value,  the  plaintiffs  have  paid 
it,  and  the  defendant  has  it  in  his  hands.    On  this  short 
statement,  every  one  who  hears  me  must  anticipate  me  in 
saying  that  the  defendant  must  pay  it.     Nay,  if  actual 
forgery  had  been  committed,  the  defendant  could  not  be 
permitted  to  retain  the  money ;  he  must  not  get  900/.  by 
the  crime  of  another ;  but,  in  such  a  case,  I  agree  it  would 
be  difficult  to  sustain  the  present  or  any  action  for  the 
money  till  something  further  had  happened  than  has  yet 
been  done.     The  law,  proceeding  on  principles  of  public 
policy,  has  wisely  said— That  where  a  case  amounts  to 
felony,  you  shall  not  recover  against  the  felon  in  a  civil 
action ;  but  that  rule  does  not  appear  by  any  printed  autho- 
rity to  have  been  extended  beyond  actions  of  trespass  or 
forty  in  which  it  is  said  that  the  trespass  is  merged  in  the 
felony.     That  is  a  rule  of  law  calculated  to  bring  offenders 
to  justice.     But  whether  that  rule  extend  to  any  case  after 
the  offender  is  brought  to  justice,  or  whether  at  any  time 
it  may  be  resorted  to  in  an  action  between  persons  guilty 
of  no  crime,  are  questions  upon  which  I  have  formed  no 
opinion,  because  this  case  does  not  require  it.     Upon  this 
special  verdict,  there  is  no  foundation  for  saying  that  any 
one  has  been  guilty  of  forgery,  nor  even  of  a  fraud,  as  it 
strikes  my  mind.     Fraud  or  felony  is  not  to  be  presumed ; 
and,  unless  it  be  found  by  the  jury,  the  court  cannot  imply 
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it.  Minet  v.  Gibson  is  a  most  decisive  authority  for  that 
proposition,  if  any  be  wanted ;  and  I  do  not  think  there  is 
any  foundation  for  the  distinction  attempted  to  be  taken 
between  that  case  and  the  present.  It  has  been  contended 
that  the  party  there  recovered,  because  the  nature  of  the 
^obUgation  was  not  altered :  but  the  determination  did  not 
proceed  entirely  on  that  ground,  but  on  this,  that,  according 
to  the  true  intent  and  meaning  of  the  parties,  the  bill  was 
intended  to  be  made  payable  to  bearer  :  so  here  the  plaintiffi 
do  not  attempt  to  enforce  the  contract  contrary  to  the  terms 
of  it,  but  according  to  that  form  by  which  the  defendant 
originally  consented  to  be  bound,  as  stated  in  the  second 
count.  The  special  verdict  finds  that  Peel  and  Co.,  on  the 
S6th  of  March,  1 788,  drew  a  bill  of  exchange  on  the  defend- 
ant for  947/.  I0s.y  payable  to  Wilkinson  and  Co. ;  which 
bill,  as  the  same  has  been  altered,  accepted,  and  written 
upon,  is  set  out  in  fuse  verba.  Upon  the  facsimile  copy  of 
the  bill  set  out  in  the  verdict,  there  appears  to  be  a  blot 
over  the  date ;  and  the  jury  have  thought  fit  to  read  it  as  it 
now  stands,  the  20th.  I  must  confess  I  should  never  have 
read  it  so  ;  for  seeing  that  there  was  something  above  the 
figure  0,  that  is  the  last  reading  which  I  should  have  given 
to  it.  I  should  have  said  on  the  face  of  the  bill,  this  must 
have  been  either  a  6  or  an  8  :  it  could  not  have  been  8, 
because  the  0  is  as  high  as  the  2,  and  therefore  it  must  be 
a  6 :  but  the  jury  have  found  no  difficulty  in  saying  it  was 
a  6 ;  and  I  will  examine  presently  whether  there  be  any 
objection  to  let  it  remain  as  a  6.  The  verdict  further  finds 
that  the  defendant,  before  any  alteration  of  the  bill,  accepted 
it ;  and  Wilkinson  and  Co.  indorsed  it  to  the  plaintifis,  who 
paid  a  valuable  consideration  for  it.  Then  it  is  stated,  that 
whilst  the  bill  was  in  the  hands  of  Wilkinson  and  Cooke, 
the  date,  without  the  authority  of  the  defendant,  was  altered 
by  persons  unknown,  from  the  26th  to  the  20th  of  March. 
They  further  find  that  the  words  "  23rd  of  June  *"  were 
inserted  at  the  top  of  the  bill,  to  mark  that  the  bill  would 
then  become  due  ;  and  that  the  alteration  and  the  blot  were 
on  the  bill  when  it  was  delivered  to  the  plaintifi)?.  This  is 
the  full  substance  of  the  special  verdict ;  and  tliere  is  neither 
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forgery,  felony,  nor  fraud,  found  or  supposed  by  the  jury ; 
we  therefore  can  neither  intend  nor  infer  it.  The  verdict 
amounts  only  to  saying  there  is  a  blot  on  the  bill,  but  how 
it  came  there  we  donH  know ;  and  we  beg  to  ask  the  court 
whether  the  circumstance  of  a  blot  being  on  the  bill  which 
we  cannot  account  for  makes  the  bill  void.  Provided  I  have 
accurately  stated  the  question,  surely  such  a  verdict  is  with- 
out precedent.  Suppose  a  child  had  torn  out  a  bit  of  the 
*bill  on  which  the  top  of  the  6  was  written,  is  the  holder  of 
the  bill  to  lose  his  974/.  I  or  is  the  defendant  to  get  9747. 
by  such  an  accident  ?  But  to  decide  whether  I  have  accu* 
rately  stated  tha  question  in  the  cause,  it  is  necessary  to 
examine  the  words  of  the  special  verdict  minutely,  and  by 
degrees.  The  jury  have  said  that  the  bill  was  altered.  The 
word  ^'  altered "  may  raise  a  suspicion  and  alarm  in  our 
minds ;  but  let  not  our  judgment  be  run  away  with  by  a 
word,  without  examining  the  true  sense  and  meaning  of  it 
as  it  is  used  in  the  place  where  we  find  it.  How  was  it 
altered,  what  is  the  alteration,  when  was  it  made,  and  for 
what  purpose !  The  jury  have  said  it  was  altered  by  means 
of  putting  a  blot  over  the  date  :  but  by  whom  or  when  that 
was  done  we  don't  know,  further  than  that  it  was  done 
whilst  the  bill  was  in  the  possession  of  Wilkinson  and 
Cooke :  but  we  do  not  find  that  it  was  done  for  any  bad 
purpose,  or  with  any  improper  view  whatever.  Upon  this 
finding,  the  court  are  bound  to  say  it  was  done  innocently. 
But  the  jury  have  also  said,  that  ^' June  23rd'^  was  inserted 
at  the  top  of  the  bill  to  mark  when  the  bill  would  become 
due.  When  and  by  whom  was  that  done  ?  The  jury  have 
not  said  one  word  upon  the  subject.  Was  that  done  even 
during  any  part  of  the  time  whilst  the  bill  was  in  the  pos- 
session of  Wilkinson  and  Cooke  ?  No.  It  is  consistent 
with  the  finding,  that  the  plaintifis,  who  are  found  to  be 
bond  fide  holders  of  the  bill,  upon  reading  the  date  to  be  the 
20th,  and  calculating  the  time  which  it  had  to  run  from  that 
date,  put  down  "  June  23rd "  with  the  most  perfect  inno-, 
cence.  If  the  bill  had  been  originally  dated  on  the  20th, 
the  23rd  June  would  have  been  the  true  time  of  payment. 
But  admitting  that  a  wrong  date  had  been  put  down,  as 
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denoting  the  time  of  payment,  is  there  anj  cMe  or  an- 
thorit  J  which  aays  that  that  circomstanee  diaD  render  the 
biO  void  f    Every  bill  which  has  been  negotiated  within 
the  memory  of  man  is  marked  by  eome  holder  or  another 
with  the  day  when  it  wiU  become  or  is  siqypoaed  to  becMne 
due.    That  in  some  sense  of  the  word  is  an  alteration ;  for 
it  makes  an  addition  to  the  biU  which  was  not  there  when 
it  was  drawn  or  accepted.     But  was  it  done  finandnlentlj! 
The  answer  is — It  was  not,  and  therefore  it  is  of  no  avaiL 
So  here  the  jury  have  not  said  it  was  done  firandukntlj, 
and  therefore  it  affords  no  objection.    Wh^i  the  jury  hare 
^stated  what  the  alteration  is,  and  how  it  was  made,  namdj, 
by  making  a  blot,  and  having  fixed  no  sinister  or  imprc^r 
motive  for  so  doing,  it  is  the  same  as  if  they  had  said  onlj 
''  here  is  a  blot  on  the  bill."  Suppose  the  jury  had  said  ini 
few  words  that  this  bill  was  drawn,  indorsed,  and  accepted, 
by  the  defendant,  as  the  plaintiffii  allege,  but  here  is  a  Uot 
upon  it  which  makes  the  date  look  like  the  20th  instead  of 
the  S6th.  The  true  answer  would  have  been — Blot  out  the 
blot  by  your  own  understanding  and  conviction,  and  pro- 
nounce your  verdict  according  to  the  truth  of  the  case.  It 
was  nobly  said  in  another  place,  (I  heard  it  with  pleasure, 
and  thought  it  becoming  the  dignity  of  the  person  who  pro- 
uouuiwl  it^  and  the  place  in  which  it  was  pronounced.) 
**  That  the  law  is  best  applied  when  it  is  subservient  to  the 
honesty  of  the  ease.    And  if  there  be  any  rule  of  law  which 
says  you  cannot  recover  on  any  instrument  but  according 
to  the  terms  of  it,  forlorn  would  be  the  case  of  plaintiffs.  By 
the  temjH^rate  rules  of  law  we  must  square  our  conduct.'' 
The  honesty  of  the  plaintiffs'  case  has  been  questioned  hy 
no  one  ;  and  therefore  I  should  imagine  the  wishes  of  us  all 
would  have  been  in  favour  of  their  claim,  provided  we  are 
not  bouuil  down  by  some  stubborn  rule  of  law  to  decide 
against  them.     Hero  again  I  must  beg  leave  to  resort  to 
what  was  forcibly  said  in  another  place,  upon  a  similar  sub- 
jt>ot,  and  which  I  shall  do  as  nearly  in  the  words  which 
l)asso<l  at  the  time  as  I  can ;  because  they  carried  conviction 
to  my  mind  ;  because  they  contain  my  exact  sentiments ; 
and  l>ei*au8e  they  are  more  emphatical  than  any  which  I 
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could  substitute  in  the  place  of  them.  ^^  The  question  (it 
was  said)  is,  whether  there  be  any  rule  of  law  so  reluctant 
that  it  will  not  recede  from  words  to  enforce  the  intention 
of  the  parties.  I  believe  there  is  no  such  rule.  For  half  of 
a  century  there  have  been  various  cases  which  have  left  the 
question  of  forgery  untouched.  If  a  bill  be  forged,  the 
acceptor  is  bound.''  Speaking  of  the  case  of  Stone  v.  Free- 
landy  it  was  said,  "  if  any  one  say  that  case  is  not  law,  let 
him  show  why  it  is  not  so.  Judges  can  only  look  to  former 
decisions.  This  has  been  a  rule  in  the  commercial  world 
above  20  years.'**  This  reasoning  seems  to  me  to  be  sound 
and  decisive,  if  it  apply  to  the  present  case;  and  to  prove 
that  it  does  apply,  I  need  only  quote  the  case,  mentioned 
at  the  bar,  of  Price  v.  SAti/e,  reported  in  Beawes's  Lex 
♦Mercat.,  tit.  Bill  of  Exchange,  pi.  222,  and  Moll.  109.  There 
a  bill  was  payable  1st  January,  and  the  person  to  whom  it 
was  directed  accepted  it  to  pay  on  the  1st  of  March,  with 
which  the  servant  returned  to  his  master,  who,  perceiving 
this  enlarged  acceptance,  struck  out  the  Ist  of  March  and 
put  in  the  1st  of  January,  and  at  that  time  sent  the  bill  for 
payment,  which  the  acceptor  refused  ;  whereupon  the  pos- 
sessor struck  out  the  1st  of  January  and  inserted  the  1st  of 
March  again.  In  an  action  brought  on  this  bill,  the  ques- 
tion was,  whether  these  alterations  did  not  destroy  the  bill; 
and  ruled  by  Lord  Chief  Justice  Pemberton^  that  they  did 
not.  Now,  on  reading  this  case,  I  cannot  consider  it  in  any 
other  light  than  as  an  action  brought  against  the  acceptor; 
for  it  only  states  what  passed  between  those  parties.  Here 
then  is  a  rule  which  has  prevailed  in  the  commercial  world 
for  110  years :  it  stands  uncontradicted  and  unimpeached : 
it  was  decided  by  great  authority ;  and,  as  I  take  it,  on  deli- 
beration. For  when  it  is  said  to  have  been  in  B.  R.,  that 
must  either  have  been  in  this  court,  or  on  a  case  saved  by 
Chief  Justice  Pemberton  for  his  own  opinion  :  which  was  a 
common  way  of  proceeding  in  those  days.  Ill  that  case  the 
term  ''  alteration  ''^  is  used,  and  therefore  we  need  not  be 
frightened  or  alarmed  at  that  word.  The  effect  of  the  alter- 
ation was  to  accelerate  the  payment ;  so  it  is  here.  But  in 
one  respect  that  case  goes  beyond  the  present ;  for  there  the 
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alteration  was  made  by  the  plaintiff  himself;  here  it  was 
not.  It  is  true,  in  that  case,  when  the  plaintiff  found  he 
could  not  receive  the  money  on  the  1st  of  January,  he 
altered  it  back  to  the  1st  of  March ;  but  if  the  first  alter- 
ation vitiated  the  bill,  no  subsequent  alteration  could  set 
it  up  against  the  acceptor  without  his  consent.  Here  the 
plaintffs  have  not  re-altered  the  bill ;  but  they  have  acted 
a  more  honest  part ;  they  have  left  the  bill  as  it  was  to 
speak  for  itself;  but  they  have  treated  it  as  a  bill  of  the  26th 
of  March ;  they  have  proved  that  it  was  a  bill  of  the  26th 
of  March  ;  they  demanded  payment  according  to  that  date; 
and  the  jury  have  found  all  these  facts  to  be  true.  And  it 
is  material  to  consider  what  was  the  issue  joined  between 
the  parties ;  for  there  is  a  great  deal  of  difference  between 
the  plea  of  non  estjhctum  and  the  present :  here  the  question 
is,  whether  the  drawer  made  such  a  biU,  and  whether  the 
defendant  accepted  it ;  and  this  is  found  by  the  jury.  Then 
*the  case  of  Price  v.  Shtite,  in  sense  and  substance,  is  a 
direct  authority  in  point  with  the  present ;  though  it  vary 
in  a  minute  and  immaterial  circumstance.  The  plaintifls  in 
treating  the  bill,  and  making  a  demand  as  they  have  done, 
seem  to  have  followed  the  sober  advice  and  directions  given 
by  Beawes  in  pi.  190 ;  where  he  says,  ^'  he  that  is  possessor 
of  a  bill  which  only  says  '  pay,'  without  mentioning  the 
time  when,  or  that  is  without  a  date,  or  not  clearly  and 
legibly  written,  payable  some  time  after  date,  &c.,  so  thai 
the  certain  precise  time  of  payment  cannot  be  calculated  or 
known,  must  be  very  circumspect,  and  demand  the  money 
whenever  there  is  any  probable  appearance  of  the  time  being 
completed  that  was  intended  for  its  payment ;  or  that  he  can 
demonstrate  any  circumstance  that  may  determine  it,  or 
make  it  likely  when  it  shall  be  paid.""  It  is  impossible  that 
this  writer  could  have  supposed  that  the  bill  was  rendered 
void  by  any  blot,  obliteration,  or  erasure :  on  the  contrar)*, 
he  tells  you  that  it  must  be  demanded  in  time,  and  that  you 
may  make  out  by  circumstances  or  other  evidence  when  it 
was,  or  was  likely  to  be,  payable.  That  has  been  made  out 
by  evidence  in  the  present  case.  Upon  this  h^ad  I  shall 
only  add  one  authority  more,  which  is  Carth.  460,  where 
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a  bill  was  accepted  after  a  day  of  payment  wa8  elapsed.  It 
was  objected  that  it  was  impossible  in  such  a  case  for  the 
defendant  to  pay  according  to  the  tenor  of  the  bill,  and 
therefore  the  declaration  was  bad ;  but  the  court  held  it 
good,  and  said  the  effect  of  the  bill  was  the  payment  of  the 
money,  and  not  the  day  of  payment.  So  here  the  defendant 
haying  accepted  this  bill,  whatever  may  be  the  construction 
as  to  the  date,  must  pay  the  money.  I  hold  that  in  this 
case  there  is  no  fraud  either  express  or  implied ;  and  that  as 
the  plaintiffs  have  proved  that  they  gave  a  valuable  consider- 
ation for  the  bill,  and  that  it  was  indorsed  to  them  by  those 
through  whose  hands  it  passed,  their  case  is  open  to  no 
objection  whatever.  But  I  will  suppose  for  a  moment, 
though  the  case  do  not  warrant  it,  that  Wilkinson  and  Cooke 
did  mean  a  fraud;  still  I  am  of  opinion  that  would  not  affect 
the  case  between  the  plaintiffii  and  the  defendant.  It  is  a 
common  saying  in  our  law-books,  that  fraud  vitiates  every- 
thing. I  do  not  quarrel  with  the  phrase,  or  mean  in  the 
smallest  degree  to  impeach  the  various  cases  which  have 
been  founded  on  the  proof  of  fraud.  But  still  we  must 
^recollect  that  the  principle  which  I  have  mentioned  is  always 
applied  ad  haminem.  He  who  is  guilty  of  a  fraud  shall 
never  be  permitted  to  avail  himself  of  it ;  and  if  a  contract 
founded  in  fraud  be  questioned  between  the  pai*ties  to  tliat 
contract,  I  agree,  that,  as  against  the  person  who  has  com- 
mitted the  fraud,  and  who  endeavours  to  avail  himself  of  it, 
the  contract  shall  be  considered  as  null  and  void.  But 
there  is  no  case  in  which  a  fraud  intended  by  one  man  shall 
overturn  a  fair  and  bond  fide  contract  between  two  others.*^ 
Even  as  between  the  parties  themselves  we  must  not  forget 
the  figurative  language  of  Lord  Chief  Justice  Wilmot^  who 
said  that  ^'  the  statute  law  is  like  a  tyrant ;  where  he 
comes,  he  makes  all  void ;  but  the  common  law  is  like  a 
nurring  father,  and  makes  void  only  that  part  where  the 
fault  is,  and  preserves  the  rest.'*'  2  Wils.  351.  If  an  alter- 
ation be  made  to  effect  a  fraud,  the  alteration  shall  be  laid 
out  of  the  question ;  biit  still  the  contract  shall  exist  to  its 
original  and  honest  purpose,  and  shall  be  carried  into 
execution  as  if  the  fraud  had  never  existed.    A  case  some- 
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or.  luL  o^'  lLa.'saiet  il.  ZSL  vn.  *-  hour  -di^  fmmwwnr  of 
a.itfl  isDraM*  -u  iife^arasriBiik.m£s  ntiirnii  laicrediton 
mttiflMft  r  IK  ■Miiif*  win  :■  girlnii  jl  j»d  cAeetiiaOy 
life  TttittL   mdiiani^  i:  icbl  ^i»  a  lUri.  kc,  and 

UBRii^  OBBiv^vd  dv- feiad.  oppose  it, 
nmc  IV  i:  n  Jam  '«A»  <ioiBGi  to  leeehe 
UL  imnc  Tiar  ie  laiL  -ait  3«m3  tuk-  iar  it.^  But  it  hia 
!nncaub^d  "anc  -noR  »  ul  waaiap  between  bilk  of 
is^taarust  mid  ussaotu  sac  lanc  iiti^  «■»«£ deeds  any  era- 
«Drt  \r  wii^xxB,  ^wiL  svnac  ait  dobL  Is  answer  to  this, 
£e&.  I  &sa?r  -ant  aaiii^  yarwixm  VSk  <£  exduuige  and 
OMfdarioit  liee^siiT  MicaiiB3iT^&  flfpcn  In  the  case 
tif  osiitCi&.  TJt>r^  mufi  i«  & /r"npEiE7Z.aiid.aev«leani  from  10 
C^.  yt  V^  ZL  laieigic  lanHfi  iIk-  jnifcs  pronounced  upon 
T>t^  \i  -i^  iisntL  -dm^i  Lord  Cm  ays  that  practice  was 
aAtnt-spflft  2J&anfdL  Bos  libsre  nprtr  is  a  fnfert  of  a  bill  of 
^aumamiff: :  lie  Jb%^  cacast  deCfenniiie  on  a  Tiew  <^  that, 
l«  i:  cuDR  be  kA  ii&  a  jsrj  to  dmde  upon  the  whole  of  Uie 
fifTjAeush^  %nKfx^^cixt  ^o  the  troth  of  the  ease.  Again,  in  the 
*ckt^.  :f  v-iri  az>i  f^Teral  l<4id*  the  objection  was  founded 
on  2t:»  beirz  a  f^briAimal  injunr  to  the  defendant ;  for  if  it 
were  conadered  as  a  sole  bc*nd.  the  defendant  would  be 
ansverable  for  the  whole  debt ;  but  if  it  were  a  joint  bond, 
he  would  be  liable  to  (Hily  half  or  other  proportionable  part 
of  it.  So  far  in  thoee  days  did  the  court  look  into  the  equity 
of  the  case.  But  the  blot  on  this  bill  is  no  injury  to  the 
defendant ;  he  is  not  liable  to  pay  till  the  bill  became  due, 
computing  the  time  from  the  original  date ;  then  he  must 
pay  it :  he  alone  is  liable ;  and  he  never  can  be  charged 
a  second  time  on  the  bill.  Secondly,  it  is  not  universally 
true  that  a  deed  is  destroyed  by  an  alteration,  or  by  tearing 
off  the  «cal.  In  Palm.  403,  a  deed  which  had  erasures  in  it, 
and  from  which  the  seal  was  torn,  was  held  good  ;  it  appear- 
ing that  the  seal  was  torn  off  by  a  little  boy.  So  in  any  case 
wlioro  the  seal  is  torn  off  by  accident  after  plea  pleaded,  a* 
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appears  by  the  cases  quoted  by  the  plaintifls'  counsel.  And 
in  these  days,  I  think  even  if  the  seal  were  torn  off  before 
the  action  brought,  there  would  be  no  difficulty  in  framing 
a  declaration,  which  would  obviate  every  doubt  upon  that 
point,  by  stating  the  truth  of  the  case.  The  difficulty  which 
arose  in  the  old  cases  depended  very  much  on  the  technical 
forms  of  pleading  applicable  to  deeds  alone.  The  plaintiiF 
made  a  profert  of  the  deed  under  seal,  which  he  still  must 
do,  unless  he  can  allege  a  sufficient  ground  for  excusing  it ; 
when  that  is  done,  the  deed  or  the  profert  must  agree  with 
that  stated  in  the  declaration,  or  the  plaintiff  fails.  But  a 
profert  of  a  deed  without  a  seal  will  not  support  the  allega- 
tion of  a  deed  with  a  seal.  For  these  reasons  I  am  of 
opinion  that  the  plaintifik  are  entitled  to  judgment  on  the 
second  count,  which  is  drawn  upon  the  bill,  stating  it  to 
bear  date  the  26th  March. 

But  supposing  there  could  be  any  doubt  on  this  part  of 
the  case,  I  am  also  of  opinion  that  the  plaintifik  are  en- 
titled to  their  judgment  on  either  of  the  two  counts  for 
money  paid,  or  for  money  had  and  received.  Here  it  is 
material  to  recal  to  our  minds  the  facts  found  by  the  ver- 
dict. The  bill  produced  to  the  jury  was  drawn  for  value, 
and  was  accepted  by  the  defendant.  He  is  not  found  to 
have  no  effects  of  the  drawer^s  in  his  hands ;  and  his  ac- 
cepting the  bill  imports,  and  is  at  the  least  primd  facie 
evidence,  that  he  had;  and  on  this  verdict  he  must  be  taken 
*to  have  the  amount  in  his  hands.  In  Burr.  1 675,  Aston^ 
Justice,  said,  it  is  an  admission  of  effects.  By  his  accept- 
ance he  gave  faith  to  the  bill ;  and  the  plaintiffs,  giving 
credit  to  that  fact,  have  actually  paid  the  value  of  the  bill 
on  receiving  it.  On  this  case  the  money  paid  by  the  plain- 
tifiEs  is  money  paid  for  the  use  of  the  defendant ;  for  the 
money  was  advanced  on  the  credit  of  the  defendant,  and 
in  consequence  of  his  undertaking  to  pay  the  bill.  Again, 
the  money  in  the  defendant'^s  hands  is  so  much  money 
received  by  him  for  the  use  of  the  plaintiffs,  who  were 
holders  of  the  bill  when  it  became  duo.  The  defendant 
has  got  that  money  in  his  pocket,  which  in  justice  and 
conscience  the  plaintiffs  ought  to  have,  and  therefore  they 
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In  answer  oo  dni^  is  warn  m  die  kat  term  aoggeated  for 
JonHMJffriniHL  winfthar  dni  biH  after  the  ahention  were  not 
a  ^sittie  in  'jcfum,  wfaicii  coiiU  not  be  aoBgned !  It  is  laid 
>iown  in  *Hsr  ahi  books,  dina  for  vnidmg  mamt^aance  a 
otiMT  01  Ktiam  oannot  be  laiifiniiil,  or  granted  orer  to 
aoudiftir.  Co.  Lie  £L4  a^  2iS6  a. ;  2  RoIL  45,  1.  40. 
Tbe  sQod  ^enae  of  rbat  rule  aeema  to  me  to  be  lerf 
•{aesduimble :  and  in  earbr  as  well  as  modem  thnea  it  hu 
b«Ma  «  •fsplained  away,  tbaife  it  renaina  at  moat  onlr  an 
objecQua  tu  die  fiirxn  of  die  aefeiDn  in  anj  eaoe.  In  2  Rofl. 
Abr.  ^  :k  M.  it  ia  admitted  Aat  an  obligation  or  oUier 
tieed  umj  be  zranoed.  ao  diat  tbe  writing  paaaea ;  but  it  ii 
«ud  diat  die  grantee  •cannot  aue  finr  it  in  Us  own  name.  If 
■^  third  persun  be  perxnitted  to  aevpire  the  intereat  in  a 
diing;  whether  he  ia  to  hmf  the  action  in  Ida  own  name, 
or  in  die  name  of  the  grantor,  does  not  seem  to  me  to 
aflevt  the  '(aescioa  of  mainteiiance.  It  is  corioos^  and  not 
altogether  useleaB^  to  »e  how  the  doctrine  of  maintenanee 
hai»  trum  t:ime  lo  nme  been  receiTed  in  Westminater^hall. 
Au  one  time,  aoc  oolv  he  who  laiii  out  moneT  to  assist 
aaocher  in  his  v.*aase.  bat  he  tiiat  hj  his  finendship  or  in- 
terest :<aved  him  cm  expense  wiiiich  he  woold  otherwise  be 
puc  :"«  wa6  held  ;£uilt7  of  maintenance.  Bro.  tit.  Main- 
Ceaauoe.  7.  14*.  17.  ^c.  Xaj,  if  he  officiooslr  gare  eridenoe, 
it  waj5  maintenanee ;  :3o  that  he  most  haTe  had  a  sm/bpoML, 
or  :»ipprei»  the  truth*  That  such  doctrine  repognant  to 
every  honest  teeling  of  the  homan  heart  shoold  be  soon 
laid  iisidki  must  be  expected.  Accordinglj  a  TarietT  of 
^exceptions  were  :$oon  made  ;  and.  amongst  others^  it  was 
held,  chat  if  a  person  has  any  interest  in  the  thii^  in  dis- 
pute, though  on  contingency  onlr.  he  maj  lawfidlj  main- 
tain an  action  on  ic.  f  Roll.  Abr.  115  ;  bat  in  the  midst 
of  all  these  doctrines  on  maintenance,  there  was  one  case 
in  wluch  the  courts  of  law  allowed  of  an  assignment  of  i 
choife  in  uctiuriy  and  that  wa^^  in  the  case  of  the  crown ;  for 
the  cv^urts  did  not  teel  themselves  bold  enoogh  to  tie  up 
the  property  of  the  crown,  or  to  prevent  that  firom 
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transferred.  3  Leon.  198;  2  Cro.  180.  Courts  of  equity 
from  the  earliest  times  thought  the  doctrine  too  absurd  for 
them  to  adopt,  and  therefore  they  always  acted  in  direct 
contradiction  to  it ;  and  we  shall  soon  see  that  courts  of  law 
also  altered  their  language  on  the  subject  very  much.  In 
12  Mod.  554,  the  court  speaks  of  an  assignment  of  an 
apprentice,  or  an  assignment  of  a  bond,  as  things  which  are 
good  between  the  parties,  and  to  which  they  must  give 
their  sanction  and  act  upon.  So  an  assignment  of  a  chose 
in  action  has  always  been  held  a  good  consideration  for  a 
promise.  It  was  so  in  1  Roll.  Ab.  29;  Sid.  212,  and  T.  Jones, 
222 ;  and  lastly,  by  all  the  judges  of  England  in  Mouldsdale 
V.  BircJially  2  Black.  820,  though  the  debt  assigned  was 
uncertain.  After  these  cases,  we  may  venture  to  say  that 
the  maxim  was  a  bad  one,  and  that  it  proceeded  on  a  foun- 
dation which  fails.  But  still  it  must  be  admitted,  that 
though  the  courts  of  law  have  gone  the  length  of  taking 
notice  of  assignments  of  chases  in  action  and  of  acting 
upon  them,  yet  in  many  cases  they  have  adhered  to  the 
formal  objection,  that  the  action  shall  be  brought  in  the 
name  of  the  assignor,  and  not  in  the  name  of  the  assignee. 
I  see  no  use  or  convenience  in  preserving  the  shadow  when 
the  substance  is  gone ;  and  that  it  is  merely  a  shadow,  is 
apparent  from  the  later  cases,  in  which  the  court  have  taken 
care  that  it  shall  never  work  injustice.  In  Bottomley  v. 
Brooke^  C.  B.  Mich.  22  G.  3  (a),  which  was  debt  on  bond,  (a)  IT. R. 621. 
the  defendant  pleaded  that  the  bond  was  given  for  securing 
103/.  lent  to  the  defendant  by  E.  Chancellor;    and  was      .  «    ., 

•^  t  But  thcio 

given  by  her  direction  in  trust  for  her,  and  that  E.  Chan-  cases  have  been 
cellor  was  indebted  to  the  defendant  in  more  money.     To  Twker  y. 
this  plea  there  was  a  demurrer,  which  was  withdrawn  by  ^  Ad.'r^s 
the  advice  of  the  court.     In  Rudge  v.  Birchf^  K.  B.  Mich,  -^n^."*  W^«*f 

•^  '    .  Y.7tnJUffr,16E. 

25  G.  3  (J),  on  the  same  pleadings  there  was  judgment  for  36,  ^here  Lord 
the    defendant.      And    in    Winch   v.    Keeley^  K.  B.  Hil.  Mud*^h™hc 
*27  Geo.  3  (c),  where  the  obligee  assigned  over  a  bond  and  ^o^trino  Wd 
afterwards  became  a  bankrupt,  the  court  held  that  he  might  wm  rather  to  bo 
notwithstanding  maintain  the  action.   Mr.  J.  Ashhurst  said,  extended. 
"  It  is  true  that  formerly  courts  of  law  did  not  take  notice  (*)  i  T.R.  622. 
of  an  equity  or  a  trust;  but  of  late  years,  as  it  has  been  gfg.  '**»^®'*' 
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found  productive  of  great  expense  to  send  the  parties  to 
the  other  side  of  the  hall,  wherever  this  court  have  seen 
that  the  justice  of  the  case  has  been  clearly  with  the  plain- 
tiff, they  have  not  turned  him  round  upon  this  objection. 
Then  if  this  court  will  take  notice  of  a  trust,  why  should 
they  not  of  an  equity  I  It  is  certainly  true  that  a  chose  in 
action  cannot  strictly  be  assigned ;  but  this  court  will  take 
notice  of  a  trust-,  and  see  who  is  beneficially  interested.** 
But  admitting  that  on  account  of  this  quaint  maxim  there 
may  still  be  some  cases  in  which  an  action  cannot  be 
maintained  by  an  assignee  of  a  chose  in  action  in  his  own 
name,  it  remains  to  be  considered,  whether  that  objection 
ever  did  hold  or  ever  can  hold  in  the  case  of  a  mercantile 
instrument  or  transaction.  The  law-merchant  is  a  system 
of  equity,  founded  on  the  rules  of  equity,  and  governed  in 
all  its  parts  by  plain  justice  and  good  faith.  In  Pilkm  v. 
P'an  Microp^  Lord  Mansfield  said,  if  a  man  agree  to  do 
what  if  finally  executed  would  make  him  liable,  as  in  t 
court  of  equity,  so,  in  mercantile  transactions,  the  law  looks 
on  the  act  as  done.  I  can  find  no  instance  in  which  the 
objection  has  prevailed  in  a  mercantile  case ;  and  in  the  two 
instances  most  universally  in  use,  it  undoubtedly  does  not 
hold ;  that  is,  in  the  cases  of  bills  of  exchange,  and  policies 
of  insurance.  The  first  is  the  present  case ;  and  bills  are 
assignable  by  the  custom  of  merchants :  so  in  the  case  of 
policies  of  insurance ;  till  the  late  act  was  made,  requiring 
that  the  name  of  the  person  interested  should  be  inserted  in 
the  policy,  the  constant  course  was  to  make  the  policy  in 
the  name  of  the  broker ;  and  yet  the  owner  of  the  goods 
maintained  an  action  upon  it.  Circulation  and  the  transfer 
of  property  are  the  life  and  soul  of  trade,  and  must  not  be 
checked  in  any  instance.  There  is  no  reason  for  confining 
the  power  of  assignment  to  the  two  instniments  which 
I  have  mentioned;  and  I  will  show  you  other  cases  in 
which  the  court  have  allowed  it :  1st,  In  Fetmer  v.  Mear&, 
whore  the  defendant,  a  captain  of  an  East  Indiaman,  bor- 
rowed 1000/.  of  Cox,  and  gave  two  Respondentia  bonds, 
*and  signed  an  indorsement  on  the  back  of  them,  acknow- 
ledging that,  in  case  Cox  chose  to  assign  the  bonds,  he  held 
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himself  bound  to  pay  them  to  the  assignees.  Cox  assigned 
them  to  the  plaintiff,  who  was  allowed  to  recover  the  amount 
of  them  in  an  action  for  money  had  and  received.  De 
Greyy  Chief  Justice,  in  disposmg  of  the  motion  for  a  new 
trial,  said  (a)  Respondentia  bonds  have  been  found  essen-  («)  2  Bi.  Rep. 
tially  necessary  for  carrying  on  the  India  trade;  but  it 
would  clog  these  securities,  and  be  productive  of  great 
inconvenience,  if  they  were  obliged  to  remain  in  the  hands 
of  the  first  obligee.  This  contract  is  therefore  devised  to 
operate  upon  subsequent  assignments,  and  amounts  to  a 
declaration,  that  upon  such  assignment  the  money  which  I 
have  borrowed  shall  no  longer  be  the  money  of  A.,  but  of 
B.,  his  substitute.  The  plaintifi"  is  certainly  entitled  to  the 
money  in  conscience,  and  therefore,  I  think,  entitled  also  at 
law:  for  the  defendant  has  promised  to  pay  any  person  who 
is  entitled  to  the  money.  So  in  the  present  case,  I  say 
the  plaintiffii  are  in  conscience  entitled  to  the  money,  and 
the  defendant  has  promised  to  pay,  or,  which  is  the  same 
thing,  is  by  law  bound  to  pay  the  money  to  any  person 
who  is  entitled.  The  very  nature  and  foundation  of  an 
action  for  money  had  and  received  is,  that  the  plaintifi"  is  in 
conscience  entitled  to  the  money ;  and  on  that  ground  it 
has  been  repeatedly  said  to  be  a  bill  in  equity.  We  all 
remember  the  sound  and  manly  opinion  given  by  my  Lord 
Chief  Justice  here  in  the  beginning  of  the  last  term  on  a 
motion  made  by  Mr.  Bearcroft  for  a  new  trial,  wherein  he 
said,  if  he  foimd  justice  and  honesty  on  the  side  of  a  plain- 
tiff here,  he  would  never  turn  him  round,  in  order  to  give 
him  the  chance  of  getting  justice  elsewhere.— 2ndly,  Clarke 
V.  Adair^  sittings  after  Easter,  4  Oeo.  3:  Debray,  an  officer, 
drew  a  bill  on  the  agent  of  a  regiment  payable  out  of  the 
first  money  which  should  become  due  to  him  on  account  of 
arrears  or  non-effective  money.  Adair  did  not  accept  the 
bill,  but  marked  it  in  his  book,  and  promised  to  pay  when 
eff<^cts  came  to  hand.  Debray  died  before  the  bill  was  paid; 
and  the  administratrix  brought  an  action  against  Adair  for 
money  had  and  received.  It  was  allowed  by  all  parties  that 
this  was  not  a  bill  within  the  custom  of  merchants :  but 
Lord  Mansfield  said  that  it  is  an  assignment  for  valuable 


iT  ,: 


bound  to 

paid  the  money 
ling  to 
drftWD. 
9  G.  3  (a),  A. 
lo  C^  Bw  gsre  an 
A*  to  B. ;  wfaer&- 
aeoepted 
widi  the  order,  it 
for  money  had 
■ui  i>!giti'wiit  leiflBK  Un.     Aai  llr.  J.  HeaA  ezpreBsIy 

IK  lOiferaioig  msv  %e  limhiihI  lo  mke  a  mmn  liable  for 
■KBpy  faaii  ibA  raav^iL  Thk  oftnm  was  dted  with  ap- 
pniaSKK  ift  cfe  H^oiie  of  Lonk  in  GSmm  v.  JlfiKf. 
L^dr.  I  cCTK  a>  db?  caie  of  TdBatk  r.  JJoitu,  (3  T.  R. 
1%±.)  in  vfcadk  Lsd  JCuyjaL  in  defirering  the  judgment  of 
tfe  <mm.  fiul  it  ''wai  an  apptopffiation  of  so  much  money 
to  be  paid  to  the  pemn  who  dhonld  beeome  the  holder  of 
the  bilL  We  mnridfr  it  as  an  agreement  between  all  the 
paitief  to  appropriate  so  nmdi  property  to  be  carried  to  the 
aeeoont  of  the  holda'  of  the  biD :  and  this  will  satisfy  the 
joniee  of  the  case,  without  infringing  any  rule  of  law/^ 
All  th^se  cases  proTe  that  the  remedy  shall  be  enlarged,  if 
necesearr,  to  attain  the  justice  of  the  case ;  and  that  if  the 
plaintiff  has  justice  and  conscience  on  his  side,  and  the 
defendant  has  notice  only,  the  plaintiff  shall  recover  in  an 
action  for  monev  had  and  received.  Let  us  not  be  lees 
liberal  than  our  predecessors,  and  even  wo  ourselves,  have 
been  on  former  occasions.  Let  us  recollect,  as  Lord  Chief 
Justice  Wilnivt  said  in  the  case  I  have  alluded  to,  that  not 
only  honi  judicis  est  ampliare  jurisdictionem,  but  ampUare 
justitinm  :  and  that  the  common  law  of  the  land  is  the  birth- 
right of  the  subject,  under  which  we  are  bound  to  admi- 
nister him  justice,  without  sending  to  his  writ  of  subpcem. 
if  ho  can  make  that  justice  appear.  The  justice,  equity,  and 
good  conscience  of  the  case  of  these  plaintifls  can  admit  of 
no  quostion ;  neither  can  it  bo  doubted  but  that  the  defend- 
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ant  has  got  the  money  which  the  plaintiffs  ought  to  receive. 
For  these  reasons  I  am  of  opinion  that  the  plaintiib  are 
entitled  to  judgment  on  either  of  these  three  counts  in  the 
declaration,  namely,  on  the  count  on  the  bill  of  exchange, 
*stating  the  date  to  be  the  26th ;  or  on  the  count  for  money 
paid ;  or  on  the  count  for  money  had  and  received. 

Grose,  J. — The  only  question  in  this  case  is^  whether 
there  appears  on  the  face  of  this  special  verdict  a  right  of 
action  in  the  plaintiffii  on  any  of  the  counts.  The  first 
count  is  on  a  bill  of  exchange  dated  the  20th  of  March ; 
but,  there  being  no  proof  of  any  bill  of  that  date,  there  is 
clearly  an  end  of  that  count.  The  second  is  on  a  bill  dated 
the  26th  of  March ;  but  the  defendant  objects  to  the  plain- 
tiffs^ recovering  on  this  count  also,  because  the  bill  having 
been  altered  while  it  was  in  the  hands  of  Wilkinson  and 
Cooke,  it  is  not  the  same  bill  as  that  which  was  accepted ; 
and  that  is  the  true  and  only  question  in  the  cause.  My 
idea  is,  that  the  plaintiffs'  right  of  action,  as  stated  in  this 
count,  cannot  be  maintained  at  common  law,  but  is  supported 
only  on  the  custom  of  merchants,  which  permits  these  par- 
ticular choses  in  action  to  be  transferred  from  one  person  to 
another.  The  plaintiff,  as  indorsees,  in  order  to  recover  on 
this  bill,  must  prove  the  acceptance  by  the  defendant,  the 
indorsement  from  Wilkinson  and  Cooke  to  them,  and  that 
this  was  the  bill  which  was  presented  when  it  became  due. 
Now  has  all  this  been  proved  !  The  bill  was  drawn  on  the 
26th  of  March,  payable  at  three  months'*  date ;  the  defend- 
ant's engagement  by  his  acceptance  was,  that  it  should  be 
paid  when  it  became  due,  according  to  that  date ;  but  after- 
wards the  date  was  altered  ;  the  date  I  consider  as  a  very 
material  part  of  the  bill,  and  by  the  alteration  the  time  of 
payment  is  accelerated  several  days :  according  to  that 
alteration,  the  payment  was  demanded  on  the  23rd  of  June, 
which  shows  that  the  plaintiffs  considered  it  as  a  bill  drawn 
the  20th  of  March ;  then  the  bill  which  was  produced  in 
evidence  to  the  jury  was  not  the  same  bill  which  was  drawn 
by  Peel  and  Co.,  and  accepted  by  the  defendant ;  and  here 
the  cases  which  were  cited  at  the  bar  apply.  Piggott's  is 
the  leading  case  ;  from  that  I  collect,  that  when  a  deed  is 
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erased,  whereby  it  becomes  rotd.  tbe  oh^or  ibit  fkmi 

nan  est  factum^  and  give  the  matter  in  criiinfir,  becaHr  ti 
the  time  of  plea  pleaded  it  was  not  him  deed  ;  and  ±idk 
that  when  a  deed  is  altered  in  a  material  noim  hw  IbbkIC 
or  oven  by  a  stranger,  the  deed  thet<tby  bcpoti  nai 

Now  the  effect  of  that  determination  is,  dnt  a  maurid 
alteration  in  a  deed  causes  it  no  kmger  to  be  tbe  saaae  ieeL 
*Such  is  the  law  respecting  deeds :  bat  it  is  said  tikat  dai 
law  does  not  extend  to  the  caae  of  a  biD  of  errliMy; 
whether  it  do  or  not  must  depend  on  the  principle  on  vUA 
this  law  is  founded.  The  policy  of  the  biwhais  bent  alreadk 
stated,  namely,  that  a  man  shall  not  take  the  dianee  of  eon- 
mitting  a  fraud,  and)  when  that  fraud  la  deteeted,  reeofcr 
on  the  instrument  as  it  was  originally  mmde.  In  sock  a 
case  the  law  intervenes,  and  says,  that  the  deed  thns  altcvei 
no  longer  continues  the  same  deed,  and  that  no  person  ctt 
maintain  an  action  upon  it.  In  reading  thnt  and  the  other 
cases  cited,  I  observe  that  it  is  nowhere  said  that  the  deed 
is  void  merely  because  it  is  the  case  of  a  deed,  but  beeam 
it  is  not  the  same  deed.  A  deed  is  nothing  more  than  aa 
instrumont  or  agreement  under  seal :  and  the  principle  of 
those  casos  is,  that  any  alteration  in  a  material  part  of  any 
instrumont  or  agreement  avoids  it,  because  it  thereby  ceases 
to  bo  the  same  instrument.  And  this  principle  is  founded 
on  groat  good  sense,  because  it  tends  to  prevent  the  partj) 
in  whoso  favour  it  is  made,  from  attempting  to  make  any 
alteration  in  it.  This  principle  too  appears  to  me  as  appli- 
cable to  ono  kind  of  instruments  as  to  another.  But  it  has 
been  contended  that  there  is  a  difference  between  an  alte^ 
ation  of  bills  of  exchange  and  deeds  ;  but  I  think  that  the 
reason  of  tho  rule  affects  the  former  more  strongly,  and  the 
alteration  of  them  should  be  more  penal  than  in  the  latter 
case.  Supposing  a  bill  of  exchange  were  drawn  for  lOOt, 
and  after  accoptance  the  sum  was  altered  to  1,000/. :  it  is 
not  pretended  that  the  acceptor  shall  be  liable  to  pay  die 
1,000/. :  and  I  say  that  he  cannot  be  compelled  to  pay  the 
100/.,  according  to  his  acceptance  of  the  bill,  because  it  is 
not  the  same  bill.  So  if  the  name  of  the  payee  had  been 
altered,  it  would  not  have  continued  the  same  bill-     And 


MASTER    V.    MILLER.  485 — 486* 

the  alteration  in  every  respect  prevents  the  instrument's 
continuing  the  same,  as  well  when  applied  to  a  bill  as  to  a 
deed.     It  was  said  that  Piggotfs  case  only  shows  to  what 
time  the  issue  relates  :  but  it  goes  further,  and  shows,  that 
if  the  instrument  be  altered  at  any  time  before  plea  pleaded, 
it  becomes  void.     It  is  true  the  court  will  inquire  to  what 
time  the  issue  relates  in  both  cases.     Then  to  what  time 
does  the  issue  relate  here?     The  plaintiffs  in  this  case 
undertook  to   prove    everything  that  would  support  the 
*  assumpsit  in  law,  otherwise  the  assumpsit  did  not  arise.    It 
was  incumbent  on  them  to  prove  that,  before  the  action  was 
brought,  this  identical  bill,  which  was  produced  in  evidence 
to  the  jury,  was  accepted  by  the  defendant,  presented,  and 
refused :  but  if  the  bill,  which  was  accepted  by  the  defend- 
ant, were  altered  before  it  was  presented  for  payment,  then 
that  identical  bill,  which  was  accepted  by  the  defendant, 
was  not  presented  for  payment ;  the  defendant'^s  refusal  was 
a  refusal  to  pay  another  instrument ;  and  therefore  the 
plaintiffii  failed  in  proving  a  necessary  averment  in  their 
declaration.     If  the  bill  had  been  presented  and  refused 
payment,  and  it  had  been   altered   after  the  action  was 
brought,  then  it  might  have  been  like  the  case  mentioned 
at  the  bar.     It  was  contended  at  the  bar,  that  the  inquiry 
before  a  jury  in  an  action  like  the  present  should  be,  whether 
or  not  the  defendant  promised  to  pay  the  bill  at  the  time  of 
his  acceptauce :  but  granting  that  h^  did  so  promise,  that 
alone  will  not  make  him  liable  unless  that  same  bill  were 
afterwards  presented  to  him.    I  will  not  repeat  the  obser- 
vations which  have  been  already  made  by  my  Lord  on  the 
case  in  MoUoy :  but  the  note  of  that  case  is  a  very  short 
one ;  and  the  principle  of  it  is  not  set  forth  in  any  other 
book,  nor  indeed  do  the  facts  of  it  sufficiently  appear.     I 
doubt  also  whether  it  was  a  determination  of  this  court :  it 
only  appears  that  there  was  a  point  made  at  nisi  prius^  but 
not  that  it  was  afterwards  argued  here.     But  it  has  been 
said  that  a  decision  in  favour  of  the  plaintiff  will  be  the  most 
convenient  one  for  the  commercial  world ;  but  that  is  much 
to  be  doubted ;  for  if,  after  an  alteration  of  this  kind,  it  be 
competent  to  the  court  to  inquire  into  the  original  date  of 
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the  instrument,  it  will  also  be  competent  to  inquire  into  the 
original  sum  and  the  original  payee,  after  they  have  been 
altered,  which  would  create  much  confusion,  and  open  a 
door  to  fraud.  Great  and  mischievous  neglects  have  already 
crept  into  these  transactions ;  and  I  conceive,  that  keeping 
a  strict  hand  over  the  holders  of  bills  of  exchange,  to  pre- 
vent any  attempts  to  alter  them,  may  be  attended  with 
many  good  effects,  and  cannot  be  productive  of  any  bad 
consequences,  because  the  party  who  has  paid  a  value  for 
the  bill  may  have  recourse  to  the  person  who  immediately 
received  it  from  him.  On  these  grounds,  therefore,  I  am  of 
^opinion  that  the  plaintiffit  cannot  recover  on  the  second 
count.  Neither  do  I  think  that  they  can  recover  on  the 
general  counts,  because  it  is  not  stated  as  a  fact  in  the 
verdict  that  the  defendant  received  the  money,  the  valve 
of  the  bill. 

Per  curiam.  Judgment  for  the  defendant. 


MASTER    V,    MILLBR,    IN    THE    EXCHEQUER    CHAMBER,    VS 

ERROR* 

On  behalf  of  the  plaintiff^  Wood  argued  as  follows :  It 
as  been  contended,  on  the  other  side,  in  the  court  below, 
that  the  acceptor  of  the  bill  was  discharged  from  his  accept- 
ance by  the  alteration  of  the  date,  though  made  without 
the  knowledge  of  the  holder :  but  no  case  has  been  cited 
to  show,  that  an  alteration,  such  as  was  made  in  the  present 
instance,  would  vitiate  a  written  instrument^  except  it  were 
a  deed.  But  there  is  a  material  difference  between  deeds 
and  bills  of  exchange.  Deeds  seldom  if  ever  pass  through 
a  variety  of  hands,  and  are  not  liable  to  the  same  accidents 
to  which  bills  are,  from  their  negotiability,  exposed.  There 
is  therefore  good  reason  in  the  rule,  which  requires  that 
deeds  should  be  strictly  kept,  and  which  will  not  suffer  the 
least  alteration  in  them ;  but  the  same  rule  is  not  applicabk 
to  bills.  In  ancient  times  the  court  decided  on  the  inspec- 
tion of  deeds,  for  which  reason  a  profert  was  necessarj, 
that  they  might  see  whether  any  rasure  or  alteration  had 
taken  place  :  but  bills  of  exchange  were  always  within  the 
cognizance  of  the  jury.     The  form  of  the  issue  on  a  deed 
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also,  is  different  from  that  on  a  bill ;  in  the  one  it  is,  that  it 
is  not  then,  t.  e.  at  the  time  of  plea  pleaded,  the  deed  of  the 
party ;  11  Co.  27,  a,  Piggotfs  case  ;  but  the  issue  on  a  bill 
is,  that  the  defendant  did  not  undertake  and  promise.  Here 
the  jury  have  expressly  found  that  the  defendant  did  accept 
the  bill,  and  the  promise  arises  by  implication  of  law  from 
the  acceptance.     An  alteration  in  the  date,  subsequent  to 
the  acceptance,  will  not  do  away  the  implied  promise.     In 
Price  V.  Shute^ ''  a  bill  was  drawn  payable  the  first  of  Janu- 
ary ;  the  person  upon  whom  it  was  drawn  accepts  the  bill 
to  be  paid  the  first  of  March  ;  the  servant  brings  back  the 
*bill :  the  master  perceiving  the  enlarged  acceptance,  strikes 
out  the  first  of  March,  and  puts  in  the  first  of  January,  and 
then  sends  the  bill  to  be  paid  ;  the  acceptor  then  refuses: 
whereupon  the  person  to  whom  the  monies  were  to  be  paid 
strikes  out  the  first  of  January,  and  puts  in  the  first  of 
March  again.    In  an  action  brought  on  this  bill,  the  ques- 
tion was,  Whether  these  alterations  did  not  destroy  the  bilH 
and  ruled  they  did  not."  2  Molloy,  109.    In  Nicols  v.  Hay- 
wood, Dyer  59,  it  was  holden  in  the  case  of  a  bond^  that 
where  the  seal  was  destroyed  by  accident  before  the  trial, 
the  jury  might  find  the  special  matter,  and  being  after  plea 
pleaded,  it  could  not  bo  assigned  for  error,  but  the  plaintiff 
recovered.     To  the   same   point  also   is  Cro.  Eliz.  120, 
Michael  v.  Stockwith.     So  in  the  present  case,  it  was  com- 
petent to  the  jury  to  find  the  special  matter,  and  an  alteration 
in  the  bill,  subsequent  to  the  time  of  the  acceptance,  ought 
not  to  prevent  the  plaintiff  from  recovering.     In  Dr.  Ley- 
fields  case^  10  Co.  92,  b,  it  is  said,  '^  in  great  and  notorious 
extremities,  as  by  casualty  of  fire,  that  all  his  evidences 
were  burnt  in  his  house,  there,  if  that  should  appear  to  the 
judges,  they  may,  in  favour  of  him  who  has  so  great  a  loss 
by  fire,  suffer  him  upon  the  general  issue  to  prove  the  deed 
in  evidence  to  the  jury  by  witnesses  :*"  the  casualty  by  fire 
is  only  put  as  an  instance,  for  the  principle  is  applicable  to 
all  cases  of  accident.     Thus  also  in  Read  v.  Brookman^ 
3  Term  Rep.  B.  R.  151,  a  deed  was  pleaded  as  being  lost 
by  time  and  accident,  without  a  profert :  and  the  present 
ease  is  within  the  reason  and  spirit  of  that  determination. 


E^armjt,  f^mtrm — Oii  prineipfei  of  hm  and  flomid  poliej, 
die  piaincidr  ooefat  hoc  to  reeoTer.  The  resaon  of  the  rule, 
diat  tk  maTiffial  alteratioo  ahall  Tttiite  a  deed,  is  applicable 
to  an  wntcen  ill  mm  imi  and  particolarlT  to  bflla  of  ex- 
diaage,  wfaick  are  of  marenal  ime  in  the  transactioiia  of 
ttianlrind.  And  here  there  waif  a  material  alteratioii  in  the 
bilL  inaonnch  as  the  time  of  papnent  was  acederated.  As 
to  the  caaeofiV>aT.5&ii<^.  it  ii  but  looselj  stated,  andtbat 
not  in  an  J  book  of  reports ;  and  it  docs  not  appear  against 
whom  the  action  was  broi^fai. 

Lord  Chief  Justiee  Eyre — I  cannot  bring  myself  to  en- 
tertain an  j  doabt  on  this  case ;  and  if  die  rest  of  the  court 
are  of  the  same  opinion,  it  is  needless  to  put  the  parties  to 
*the  delay  and  expeuK  of  a  second  aigmnoit.     When  it 
is  admitted  that  the  alteration  of  a  deed  would  vitiate  it,  the 
point  seems  to  me  to  be  condnded;  for  by  the  custom  of 
merchants  a  duty  arises  on  bills  of  exchange  from  the  ope- 
ration of  law,  in  the  same  manner  as  a  duty  is  created  on 
a  deed  by  the  act  of  the  parties.     With  respect  to  the  ar- 
gument from  the  negotiability  of  bills  of  exchange  and  their 
passing  through  a  yariety  of  hands,  the  inference  is  directly 
the  reyerse  of  that  which  was  drawn  by  the  counsel  for  the 
plaintiff:  there  are  no  witnesses  to  a  bill  of  exchange,  as 
there  are  to  a  deed ;  a  bill  is  more  easily  altered  than  a  deed; 
if  therefore  courts  of  justice  were  not  to  insist  on  bills 
being  strictly  and  faithfully  kept,  alterations  in  them  highly 
dangerous  might  take  place,  such  as  the  addition  of  a  cipher 
in  a  bill  for  100/.,  by  which  the  sum  might  be  changed  to 
1,000/.,  and  the  holder  having  failed  in  attempting  to  recover 
the  1 ,000/.  might  afterwards  take  his  chance  of  recovering 
the  100/.,  as  the  bill  originally  stood.     But  such  a  pro- 
ceeding would  be  intolerable.    It  was  said  in  the  argum^t 
that  the  defendant  could  not  dispute  the  finding  of  the  jury, 
that  they  had  found  that  he  accepted  the  bill,  and  therefore 
that  the  substance  of  the  issue  was  proved  against  him. 
But  the  moaning  of  the  plea  of  non  assumpsit  is,  not  that 
(d)  8co  Dough,  ho  did  not  accept  the  bill,  but  that  there  was  no  duty  binding 
Suiiivan  v.       on  Jum  at  the  time  of  plea  pleaded  (a).     There  are  many 
iBoto'thcre!*  ^^'^y®  *^y  which  the  obligation  of  the  acceptance  might  be 


MILLER  V.    MASTER. 


489— 490* 


discharged ;  for  instanco,  by  payment.  And  it  was  cer- 
tainly competent  to  him  to  show,  that  the  duty  which  arises 
primd  facie  from  the  acceptance  of  a  bill,  was  discharged  in 
the  present  case  by  the  bill  itself  being  vitiated  by  the 
alteration  which  was  made. 

Lord  Chief  Baron  Macdonald—l  see  no  distinction  as  to 
the  point  in  question  between  deeds  and  bills  of  exchange  : 
and  I  entirely  concur  with  my  Lord  Chief  Justice,  in 
thinking  there  would  more  dangerous  consequences  follow 
from  permitting  alterations  to  be  made  on  bills  than  on 
deeds. 

The  other  judges  declared  themselves  of  the  same  opinion. 

Judgment  afi&rmed. 


*Since  the  decision  of  this  case, 
it  never  has  been  doubted  that  a 
material  alteration  in  a  bill  or  note 
operates  as  a  satisfaction  thereof, 
except  as  against  parties  consenting 
to  such  alteration.  In  Alderson  v. 
Langdak,  3  B.  &  Ad.  660,  the  doc- 
trine was  carried  still  further,  and 
it  was  held  that  such  an  alteration 
made  by  the  plaintiff  operated  as 
a  satisfaction  not  only  of  the  bill, 
but  of  the  debt  which  it  was  given 
to  secure.  I  n  Alderson  v.  Langdale^ 
the  debtor  was  the  drawer  of  the 
bill  altered;  but  in  Atkinson  v. 
Hawdon,  2  A.  &  E.  269,  it  was 
held  that  where  the  debtor,  being 
himself  the  maker  or  acceptor, 
could  have  had  no  remedy  on  the 
instrument  against  any  other 
party  to  it,  his  liability  would  not 
be  extinguished  by  the  alteration. 

Alterations  in  the  date,  sum,  or 
time  for  payment,  or  the  insertion 
of  words  authorising  transfer  or 
expressing  the  value  to  be  received 


on  some  particular  account,  adding 
the  name  of  a  maker  or  drawer,  or 
an  unwarranted  place  for  payment, 
are  material  alterations  within  tho 
above  rule.  See  Walton  v.  Hastings^ 
4  Camp.  223, 1  Stark.  215  ;  Outh- 
waite\,  Lzm//y,4Camp.  179;  Bow- 
man  v.  NichoU,  5  T.  R.  537 ;  Card- 
well  V.  Martin^  9  East,  1 90 ;  Kershaw 
V.  Cox,  3  Esp.  246 ;  KniU  v.  mi- 
Hams,  10  East,  431 ;  Clark  v.  Black- 
stock,  Holt,  474 ;  Tidmarsh  v.  Grover 
1  M.  &  S.  785  ;  Cowie  v.  HalsaU,  4 
B.  &  A.  197;  R.y.  Treble,  2  Taunt. 
328;  Alderson  v.  Langdale^  3  B.  & 
Ad.  660 ;  Taylor  v.  Mosely,  6  C. 
&  P.  278. 

Even  if  the  alteration  be  made 
with  the  consent  of  all  the  parties  to 
the  bill  or  note ;  still,  as  it  thereby 
becomes  a  new  contract,  the  old 
stamp  will  not  suffice.  Bowman  v. 
Nicholl,  5  T.  R.  537 ;  unless,  in- 
deed, the  alteration  was  merely  to 
correct  a  mistake,  and  so  render 
the  instrument  what  it  was  origin- 
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ally  intondod  to  have  boon.  Ker- 
shaw V.  CoXi  3  Esp.  246 ;  Jacob  v. 
Hart,  6  M.  &  S.  142 ;  Clark  v. 
Blackstocky  Holt,  474. 

An  alteration  made  with  the 
consent  of  parties  before  a  bill  or 
note  has  issued  is  of  no  importance, 
for,  up  to  the  time  of  issue,  it  is  in 
Jieri ;  Downes  v.  Itichardsorij  Bay- 
ley  on  Bills,  5th  Ed.  116;  Johnson 
V.  D.  of  Marlborough,  2  Stark.  313; 
so  when  made  by  an  agent  of  all 
parties.  Sloman  v.  Cor,  5  Tyrwh. 
175.  And  a  bill  or  note  is  said  to 
be  issued  when  it  is  in  the  hands 
of  some  party  entitled  to  make  a 
claim  upon  it.  Downes  v.  Rich- 
anlsoUy  ubi  supra ;  Cardwell  v. 
Martin,  9  East,  190;  Kennersley 
V.  Nash,  1  Stark,  452. 

If  a  bill  or  notp  exhibit  the  ap- 
pearance of  alteration,  it  lies  upon 
the  holder  to  account  for  it.  Hen- 
man  V.  Dicknison,  5  Bing.  183; 
Bishop  y.Chamhre,\  M.  &  M.116; 
Kniffht  V.  Clenunts,  8  A.  &  E.  213. 

A  cancellation  by  mistake  does 


not  aflTeet  the  liability  of  the  par- 
ties whose  signatorefi  are  cancelled. 
Roper  V.  BirkbecA,  1 5  East,  17;  ^7/- 
kinsan  v.  Johnson^  3  B.  &  C.  428 ; 
Novem  V.  Rossi,  2  B.  &  Ad.  765. 
Nor  does  the  addition  of  a  thing 
perfectly  immaterial.  Calton  t. 
Simpson,  8  A.  &  E.  136. 

When  an  ajcceptoaux  is  altered 
by  inserting  a  place  of  payment, 
without  adding  the  words  *'  there 
only'^  or  '*not  elgewhere,**  the  al- 
teration is,  in  an  action  against  the 
acceptor,  immaterial  if  made  b; 
his  consent,  St.  1  &  2  6.  4.  c.  78, 
having  rendered  the  above  winds 
necessary  in  order  to  a  Bpedal  a^ 
ceptance.  Waiter  v.  CtMey^  2  C. 
&  M.  151.  But  if  made  without 
his  sanction,  it  avoids  the  bill,  being 
the  unauthorised  appointm^t  of 
an  agent  to  pay  the  bilL  Tajfbr 
V.  Mosely,  6  C.  &  P.  278 ;  Afflm- 
^05/4  V.  Haydon,  R.  &  M.  362; 
Desbrowe  v.  Wetherby,  1  Moo.  & 
Rob.  438  J  Calvert  v.  Baker,  4  M. 
&  W.  417. 
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C.  B.-^-MICH.-^U  GEO,  3. 

[rbportbd  2  H.  BL.  235.] 

A.  and  B,y  ship-agents  at  different  portSy  enter  into  an  agrees 
ment  to  slutre,  in  certain  proportions^  the  profits  of  their 
respective  commissions^  and  the  discount  on  tradesmen's  bills 
employed  by  them  in  repairing  the  ships  consigned  to  them^ 
4*0.  By  this  agreement  they  become  liable^  as  partners^  to 
aU  persons  with  whom  either  contracts  as  such  agent y  though 
the  agreement  provides  that  neither  shall  be  answerable  Jbr 
the  acts  or  losses  of  the  other ^  but  each  for  his  own. 

He  who  takes  the  general  profits  of  a  partnership  musty  of 
necessity y  he  made  liable  to  the  losses. 

He  who  lends  his  name  as  a  partner  becomesy  as  against  all  the 
rest  of  the  worldy  a  partner. 

This  action  of  assumpsit  for  goods  sold  and  delivered, 
work  and  labour  done,  &c.,  was  tried  at  Guildhally  before 
the  Lord  Chief  Justice,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  on  a  case  which 
stated — 

That  on  the  24th  February,  1790,  the  defendants  duly 
executed  articles  of  agreement,  as  follow :—"  Articles  of 
agreement  indented,  made,  concluded,  and  agreed  upon 
this  twenty-fourth  day  of  February,  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  m'nety,  between  Erasmus 
Carver  and  William  Carver,  of  Gosporty  in  the  county  of 
Scuthamptony  merchants,  of  the  one  part,  and  Archibald 
Giesler,  of  Plymouthy  in  the  county  of  Devon^  merchant,  ol^ 
the  other  part.  Whereas  the  said  Archibald  Giesler,  some 
time  since,  received  appointments  from  several  of  the  prin- 
cipal ship-owners,  merchants,  and  insurers  in  Hollandy  and 

rr2 


•f« 


the  fliid 
ezeeotos, 
aod  agrees  to  and 
WiEm  Curer,  their 
iJSamBg  (duit  is  to  say), 
JBil  and  wS,  when  required 
«  TO  ID  '>ir  'he  mid  ^y*«m«  Canner  ami  li\Hliain  Carrer, 


TTrznsitVfi^  frrmi  P^umonm  inii  isobiiisii  hzmiself  at  Cawes  afore- 
•tOiiL  :br  'ht  iurD»js*t  a  rurvin^  on  &  hoose  there  in  the 
i^ftiicy  ine.  ui  jis  jixtjimr.  bur  in  eooseqaence  of  tli& 
usiiAtaiiee  uui  re^QnmieiiiLiiitiiii»  wtxich  the  said  ErasmuB 
Ciirr^T  Mui  ^^Hinrn  CiUTer  jave  agreed  to  render  in  sup- 

oor:  tt  'juB  iaid  joase  as  Ouns.  die  said  Archibald  Gieeler 

• 

dorh  covenant,  prnmise,  and  agree*  to  and  with  the  said 
Enemas  Carver  and  WHIiam  Carrer,  that  the  said  Archibald 
Cruller,  hia  execntors.  administrators,  and  assigns,  shaO  and 
will  weD  and  truhr  pay  or  allow,  or  cause  to  be  paid  or 
allowed  to  the  said  EIraanus  Canrer  and  William  Garner, 
their  executors,  administrators  or  assigns,  one  full  moietj  or 
half  part  of  the  commission  agency  to  be  received  on  tD 
Much  fthips  or  yessels  as  may  arrive  or  put  into  the  port  of 
(Umun^  or  remain  in  the  road  to  the  westward  thereof  witUs 
tlio  Needlesj  of  which  the  said  Archibald  Oiesler  may  prooire 
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the  address,  and  likewise  one  full  moiety  or  half  part  of  the 
discount  on  the  bills  of  the  several  tradesmen  employed  in 
the  repairs  of  such  ships  or  vessels ;  and  as  there  have  been 
for  a  considerable  time  past,  very  general  complaints  made 
abroad  of  the  malpractices  and  impositions  that  have  pre- 
vailed at  Cawes  aforesaid,  and  it  being  a  principal  object  of 
the  said  Erasmus  Carver  and  William  Carver  to  counteract 
*and  prevent  such,  the  said  Archibald  Giesler  doth  further 
covenant,  promise,  and  agree  to  and  with  the  said  Erasmus 
Carver  and  William  Carver,  that  he  the  said  Archibald 
Oiesler  shall  and  will  use  his  utmost  diligence  and  endeavours 
to  prevent  ships  or  vessels  arriving  at  the  east  end  of  the 
Isk  of  Wight ^  from  being  carried  past  the  port  of  Portsmouth 
to  that  of  Cowes  ;  and  also  to  induce  the  mariners  or  com- 
manders of  such  ships  or  vessels  as  may  come  in  at  the  west 
end  of  the  island  through  the  Needles^  whenever  it  is  prac- 
ticable and  advisable,  to  proceed  to  Portsmouth^  and  there 
put  themselves  under  the  direction  of  the  said  Erasmus 
Carver  and  William  Carver,  and  that  he  will  consult  and 
advise  with  the  said  Erasmus  Carver  and  William  Carver  on 
and  respecting  the  affairs  of  such  ships  or  vessels  as  may  put 
into  and  remain  at  the  port  of  Cowes  under  the  care  of  the 
said  Archibald  Giesler,  and  pursue  such  measures  as  may 
appear  to  the  said  Erasmus  Carver  and  William  Carver  for 
the  interest  of  the  concerned.     And  whereas  one  of  the 
causes  of  complaint  before  mentioned  is  the  very  heavy 
charge  made  at  Cowes,  for  the  use  of  warehouses  for  depo- 
siting the  cargoes  of  ships  or  vessels,  the  said  Archibald 
Gtiesler  doth  also  covenant,  promise,  and  agree  to  and  with 
the  said  Erasmus  Carver  and  William  Carver,  that  they  the 
said  Erasmus  Carver  and  William  Carver  shall  be  at  full 
liberty  to  engage  warehouses  at  Cowes  aforesaid,  on  such 
terms  and  in  such  manner  as  they  may  think  proper,  in 
which  the  said  Archibald  Giesler  shall  not  upon  any  grounds 
or  pretence  whatsoever  either  directly  or  indirectly  interfere. 
And  the  said  Erasmus  Carver  and  William  Carver,  for  the 
considerations  herein-before  mentioned,  do  hereby  covenant, 
promise,  and  agree  to  and  with  the  said  Archibald  Giesler, 
his  executors  and  administrators,  that  they  the  said  Enysmus 
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Carver  and  William  Carver  shall  and  will  well  and  truly 
pay  or  allow,  or  cause  to  be  paid  or  aDowed  to  the  said 
Archibald  Giesler,  his  executors,  administrators,  or  assigns, 
three-fifth  parts  or  shares  of  the  conunission  or  agency  to  be 
received  by  the  said  Erasmus  Carver  and  William  Carver,  on 
account  of  all  such  ships  or  vessels,  the  commanders  whereof 
may,  in  consequence  of  the  endeavours,  interfer^ioe,  or 
influence  of  the  said  Archibald  Giesler,  proceed  from  Gnoet 
to  Portsmauthf  and  there  put  themselves  under  the  directkm 
of  the  said  Erasmus  Carver  and  William  Carver,  in  manner 
herein-before  mentioned,  and  likewise  one  and  one  half 
*per  cent,  on  amount  of  the  bills  of  the  several  tradesmen 
employed  in  the  repairs  of  such  ships  or  vessels,  togethw 
with  one-fourth  part  of  such  sum  or  sums  as  may  be  charged 
or  brought  into  account  for  warehouse  rent,  on  the  oaigoes 
of  such  ships  or  vessels  respectively ;  and  also  onendxth  part 
of  such  sum  or  sums  as  may  be  charged  or  brought  into 
account  for  warehouse  rent  on  the  cargoes  of  suoh  ships  or 
vessels  as  may  be  landed  at  Cawes  aforesaid :  and  also  that 
they  the  said  Erasmus  Carver  and  William  Carver,  their 
executors,  administrators,  and  assigns,  shall  and  will  well 
and  truly  pay  or  allow,  or  cause  to  be  paid  or  allowed  unto 
the  said  Archibald  Oiesler,  his  executors,  administratorB, 
or  assigns,  one-fourth  part  or  share  of  the  conmiission  or 
agency  to  be  received  by  the  said  Erasmus  Carver  and 
William  Carver,  on  account  of  all  such  ships  or  vessels  that 
may  arrive  or  put  into  the  port  of  Portsmouth^  or  remain  in 
the  limits  thereof,  under  the  care  and  direction  of  the  said 
Erasmus  Carver  and  William  Carver:  and  likewise  one-haif 
per  cent,  on  amount  of  the  bills  of  the  several  tradesmen 
employed  in  the  repairs  of  such  ships  or  vessels :  and  in 
order  to  prevent  any  misunderstanding  or  disputes,  with 
respect  to  the  commission  and   discount  to  be  paid  and 
divided  between  the  said  Erasmus  Carver  and  William 
Carver,  and  the  said  Archibald  Oiesler,  and  for  the  better 
ascertaining  thereof,   it  is  hereby  mutually  covenanted 
declared  and  agreed  upon  between  the  said  Erasmus  Carver 
and  William  Carver,  and  the  said  Archibald  Giesler,  that 
one-fifth  part  of  the  commission  or  agency  on  each  ship 
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shidl  and  may  be  first  retained  by  the  party  under  whose 
care  such  ship  or  vessel  shall  be,  as  a  full  compensation  for 
clerks,  boat  hire,  and  all  other  incidental  charges  and 
expenses  in  regard  of  such  ships  or  vessels  respectively; 
after  ivhich  deduction,  the  then  remaining  balance  of  such 
commissions  or  agency  shall  be  divided  between  the  said 
Erasmus  Carver  and  WiUiam  Carver,  and  the  said  Archi- 
bald Giesler,  in  the  proportion  herein-before  mentioned; 
and  that  such  commission  or  agency  shall  be  ascertained  by 
one  party^s  producing  to  the  other  true  and  authentic  copies 
of  the  general  accounts  of  each  ship  or  vessel  under  their 
respective  care  and  direction,  signed  by  the  several  masters 
of  such  ships  or  vessels  respectively,  and  notarially  authen- 
ticated. And  it  is  hereby  further  covenanted,  declared, 
and  agreed  upon  by  and  between  the  said  Erasmus  Carver 
*and  William  Carver,  and  the  said  Archibald  Giesler,  that 
this  present  contract  and  agreement  shall  commence  and 
take  efiect  from  the  date  hereof,  and  shall  continue  in  full 
force  and  virtue  for  the  term  of  seven  years,  during  the 
whole  of  which  said  term  the  said  parties,  or  either  of  them, 
shall  not  upon  any  grounds  or  pretence  whatsoever,  directly 
or  indirectly,  enter  into,  or  form  any  connection,  contract, 
or  agreement,  with  any  other  house  or  houses,  or  with  any 
person  or  persons  whatsoever,  concerning  the  commission 
or  agency  of  ships  or  vessels,  that  may  during  the  said  term 
put  into  or  arrive  at  either  of  the  before-mentioned  ports  of 
Portsmouth  or  Cowes^  nor  shall  the  said  Archibald  Giesler  at 
the  expiration  of  the  said  term  of  seven  years,  directly  or 
indirectly,  establish  himself  at  Gosport  or  Portsmouth^  nor 
on  any  groimds  or  pretences  whatsoever,  enter  into  or  form 
any  connection,  contract,  or  agreement  with  any  house  or 
houses,  person  or  persons  whomsoever  at  Gosport  or  Ports- 
mouth aforesaid.  And  also  that  they  the  said  Erasmus 
Carver  and  William  Carver,  and  the  said  Archibald  Giesler, 
shall  and  will  meet  at  Gosport  on  or  about  the  first  day  of 
September  yearly,  for  the  purpose  of  examining  and  settling 
their  accounts,  concerning  the  said  commission  business, 
and  that  such  party  from  whom  the  balance  shall  then 
appear  to  bo  due,  shall  and  will  well  and  truly  pay  or  secure 
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izv%!Tb£  anFvaa&k  and  aoKnntahlef<v  his  own  looses,  acts, 
dfif^  and  rE«enix&     Pxmided  ahrajs  nerertheless,  and  it 
!<  btTTfry  dEtf}ji2^  and  afreed  to  be  the  troe  intent  and 
:D-:-.v.T:^^r  :c  zhesn  -prest^ius^  and  the  parties  hereunto,  that  io 
rL?«f  :he  bMi<ec  of  t^hrr  of  them  the  said  Erasmus  Carver 
&Di  WjIJisTD  Cxrrer  and  Archibald  Giesler  shall  dia8<dveor 
e«t:&$e  \o  rxisi.  from  anv  circumstance  whatsoever,  before 
Hie  exf*iratSon  of  the  said  term  of  seven  years,  that  then  this 
preiSieni  arT>E^ment,  and  every  clause,  sentence,  and  thlDg 
herein  cc^itained,  shall  from  thence  cease,  determine,  and 
be  absolutely  void,  to  aD  intents  and  purposes  whatsoever; 
but  iwithout  prejudice  nevertheless  to  the  settlement  of  any 
accounts  that  may  then  remain   open  and  unliquidated, 
between  the  said  Erasmus  Carver  and  William  Carver,  and 
the  saicl  A  rchibald  Giesler,  which  shall  be  settled  and  adjusted 
^*ithin  the  space  of  six  months  next  aflber  the  dissolution  of 
the  houses  of  either  of  them  the  said  Erasmus  Carver  and 
WiJliam  Can-or  and  Archibald  Giesler ;  and  also  that  at 
the  expiration  of  the  said  term  of  seven  years,  it  shall  be  at 
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the  option  of  the  said  Erasmus  Garyer  and  William  Carrer 
to  renew  this  agreement  for  the  further  term  of  seven  years, 
under  and  subject  to  the  several  clauses,  covenants,  and 
agreements  herein-before  particularly  mentioned  and  set 
forth,  which  the  said  Archibald  Oiesler  doth  hereby  engage 
to  do.  And  it  is  hereby  further  covenanted,  declared  and 
agreed,  by  and  between  the  said  Erasmus  Carver  and  Wil- 
liam Carver  and  Archibald  Giesler,  that  these  presents  do 
not,  nor  shall  be  construed  to  mean  to  extend  to  such  ships 
or  vessels  that  may  come  to  the  address  of  either  of  the  said 
parties  respectively,  for  the  purpose  of  loading  or  delivering 
any  goods,  wares,  or  merchandise,  it  being  the  true  intent 
and  meaning  of  these  presents,  and  the  parties  hereunto, 
that  the  foregoing  articles  shall  not,  nor  shall  be  construed 
to  bear  reference  to  their  particular  or  separate  mercantile 
concerns  or  connections  ;  and  that  in  case  any  disputes  or 
misunderstanding  shall  hereafter  arise  between  them,  re- 
specting the  true  intent  and  meaning  of  any  of  the  articles 
or  covenants  herein-before  contained,  that  then  such  disputes 
or  misunderstandings  shall  be  submitted  to  the  arbitration 
of  two  indifferent  persons,  one  to  be  chosen  by  the  said 
Erasmus  Carver  and  William  Carver,  and  the  other  by  the 
said  Archibald  Giesler ;  and  in  case  such  two  persons  cannot 
*agree  about  the  same,  then  they  are  hereby  empowered  to 
name  some  third  person,  as  an  umpire ;  and  it  is  hereby 
declared  and  agreed,  that  the  award  and  determination  of 
the  said  referees  and  umpire,  or  any  two  of  them,  concerning 
the  object  in  dispute,  shall  be  made  and  settled  six  calendar 
months  next  after  such  differences  shall  have  arisen  between 
the  said  parties,  and  shall  be  absolutely  final,  conclusive  and 
binding.  And  lastly,  for  the  true  performance  of  all  and 
every  the  covenants,  articles  and  agreements  herein-before 
mentioned,  they  the  said  Erasmus  Carver,  and  William 
Carver  and  Archibald  Giesler,  do  here  bind  themselves, 
their  heirs,  executors  and  administrators,  each  to  the  other, 
in  the  penalty  of  five  thousand  pounds  of  lawful  money  of 
Great  Britain^  firmly  by  these  presents/' 

In  pursuance  of  these  articles,  Giesler  removed  from 
Plymouth  and  settled  at  Cowes^  where  he  carried  on  the 
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boBUieflB  of  a  ship-agent,  in  his  own  name,  and  contracted 
(or  the  goods,  &c.  which  were  the  sabject  of  the  acti<ML 

And  the  qae8ti<m  was.  Whether  the  defendants  were 
partners  on  the  true  ocHistruction  of  the  articles ! 

This  was  argued  in  Trinity  term  last,  by  daytoHy  Seijt, 
for  the  plainti£^  and  Rooke,  Serjt.,  for  the  defendants ;  and 
a  second  time  in  the  present  term  by  Le  Blancj  Serjt.,  for 
the  plaintiff,  and  Lawrence^  Serjt.,  for  the  defendants. 
The  sabstance  of  the  arguments  for  the  pkuntiff  was  as 
follows : 

The  question  in  this  case  is.  Whether  the  articles  of 
agreement  entered  into  by  the  defendants  constituted  a 
partnership  between  them  \    That  such  was  the  effect  of 
these  articles  will  appear  by  considering  the  general  rules 
of  law  respecting  partners,  and  the  particular  circumstances 
in  the  case.    The  law  is,  that  wherever  there  is  a  participa- 
tion of  profits  a  partnership  is  created  ;  though  there  is  a 
difference  between  a  participation  of  profits  and  a  certain 
annual  payment.     Thus  in  Grace  v.  Smith,  2  Black,  998,  a 
retiring  partner  lent  the  other  who  continued  in  business 
a  certain  sum  of  money  at  5/.  per  cent.,  and  was  to  have  an 
annuity  of  300/.  a  year  for  seven  years,  the  whole  of  whidi 
was  secured  by  the  bond  of  the  partner  who  remained  in 
trade.    This  was  holden  not  to  make  the  lender  a  partner; 
but  Chief  Justice  De   Grey  there  said — ^'  The  question  is, 
What  constitutes  a  secret  partner  ?   Every  man  who  has  a 
share  of  the  profits  of  a  trade  ought  also  to  bear  his  share  of 
"^the  loss ;  and  if  any  one  takes  part  of  the  profits,  he  takes 
a  part  of  that  fund  on  which  the  creditor  of  the  trader  relies 
for  his  payment.     I  think  the  true  criterion  is,  to  inquire 
whether  Smith  agreed  to  share  the  profits  of  the  trade  with 
Robinson  ;  or  whether  he  only  relied  on  those  profits  as  a 
fund  for  payment  ? "     And  Blackstone,  J.,  also  said—'*  The 
true  criterion,  when  money  is  advanced  to  a  trader,  is  to 
consider  whether  the  profit  or  premium  is  certain  and  de- 
fined, or  casual  and  indefinite,  and  depending  on  the  acci- 
dents of  trade.    In  the  former  case  it  is  a  loan,  in  the  latter 
a  partnership.*"    In  Bloxam  v.  Peff,  cited  in  Grace  v.  5fittM, 
a  sum  secured  with  interest  on  bond,  and  also  an  agreement 
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for  an  annuity  of  200/.  a-year  for  six  years,  if  Brooke  so 
long  lived,  as  in  lieu  of  the  profits  of  the  trade,  with  liberty 
to  inspect  the  books,  was  holden  by  Lord  Mansfield  to  oon- 
stitnte  a  partnership.  In  Haare  v.  Dawes,  Dougl.  371, 8vo., 
a  number  of  persons  unknown  to  each  other,  and  without 
any  communication  together,  employed  the  same  broker  to 
purchase  tea  at  a  sale  of  the  East  India  Company.     The 
broker  bought  a  lot,  to  be  divided  among  them  according  to 
their  respective  orders,  and  pledged  the  warrants  with  the 
plainti£r,  for  more  money  than  they  turned  out  to  be  worth ; 
on  the  broker  becoming  a  bankrupt,  the  plaintiff  sued  two 
of  the  purchasers,  considering  them  all  as  secret  partners, 
and  liable  for  the  whole.    But  the  court  held  there  was  no 
partnership,  and  Lord  Mansfield  said — ^'  There  is  no  under- 
taking by  one  to  advance  money  for  another,  nor  any  agree- 
ment to  share  with  one  another  in  the  profit  or  loss."     In 
Coape  V.   Eyre,  1  H.  Bl.  p.  37,   one  of  the  defendants 
bought  a  quantity  of  oil  of  the  plaintiffs,  and  the  other 
defendants  had  agreed,  before  the  purchase,  each  to  take 
certain  shares  of  the  quantity  bought ;  but,  when  bought, 
each  to  do  with  his  own  share  as  he  pleased ;  they  were 
holden  not  to  be  partners,  for  there  was  no  share  of  profit 
or  loss.    In  Younff  v.  Axtell  and  another  (a),  which  was  an  (^r/zltti^**!^ 
action  to  recover  600Z.  and  upwards  for  coals  sold  and  deli-  HU,  24  o«o.  3, 
vered  by  the  plaintiff,  a  coal-merchant,  an  agreement  between  ^^  ated  by 
the  defendants  was  given   in  evidence,  stating  that  the  ^jM^^Jt 
defendant  Mrs.  Axtell  had  lately  carried  on  the  coal  trade,  ^S-  no^ 
and  that  the  other  defendant  did  the  same :  that  Mrs.  Axtell 
was  to  bring  what  customers  she  could  into  the  business, 
and  that  the  other  was  to  pay  her  an  annuity,  and  also  2s, 
*for  every  chaldron  that  should  be  sold  to  those  persons  who 
had  been  her  customers,  or  were  of  her  recommending. 
The  plaintiff  also  proved,  that  bills  were  made  out  for  goods 
sold  to  her  customers  in  their  joint  names;  and  the  question 
was,  Whether  Mrs.  Axtell  was  liable  for  the  debt !    Lord 
Manf/ield  said,  *^  he  should  have  rather  thought  on   the 
agreement  only,  that  Mrs.  Axtell  would  be  liable,  not  on 
account  of  the  annuity,  but  the  other  payment,  as  that 
would  be  increased  in  proportion  as  she  increased  the  busi- 
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icais'  Tffr  mil  pniparsainK  of  each  crtiier's  euDunissions  and 
infiaL  I:  jf  ^ijisd  aaved.  diait  Gieder  sboiild,  wbenre- 
cpDFBC  lyAff^Cmi^tB.^rBnicnyfrom/'ByjasBlt  to  Owefyand 
liis^  fiffaTitwb  a  bnap:  and  in  cxnseqiMBee  of  the  Cairns' 
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JF  XT'  tSkm  Ahil  a  mgaen-  of  the  cfflmniwion  on  ships  pnttiDg 
JBK^  lai^  pen  rf  Cms.  or  ranaadi^  in  the  road  to  thewest- 
vard.  aadiLBWid  to  Im,  aiid  a  moietj  of  the  discoont  on  the 
tT>d9misn*£  Ulk  fsofki^^  on  sneh  ships:  he  also  oovenants 
to  adiise-  wiih  Tht  Cuter  and  ponoe  each  measnros  as  may 
af^tear  \o  zh?cn  lo  be  for  the  interest  of  the  ccmcemed.  On 
ibv  cuhiT  hand,  ibe  Carren  agree  to  pay  Giesler  three-fifths 
of  tiH-  a^reofx  of  all  Teastel*  whidi  shall  come  from  Coioes  to 
Portfmrc^vi^  and  pot  themselTes  under  the  direction  of  the 
Carrenw  bv  the  recommendation  of  Giesler,  one  half  per 
cent,  on  tradeanen*s  bQk.  and  certain  proportions  of  ware- 
hoose  rent  and  agency.  Elach  party  is  likewise  to  produce 
true  copies  of  the  accounts  of  the  ships  to  the  other,  and 
neither  b  to  form  any  other  connection  in  the  agency  busi- 
ness during  the  period  agreed  upon  ;  and  they  are  to  meet 
once  a  year  at  Gasport  to  settle  their  mutual  accounts,  and 
•pay  over  the  balance.  Now  it  was  not  possible  to  express 
in  clearer  terms  an  agreement  to  participate  in  the  profits 
of  the  business  of  ship  agents,  and  to  establish  a  joint  con- 
cern between  the  two  houses.  It  may  be  objected,  that 
there  is  a  proviso,  that  neither  of  the  parties  shall  be  answer- 
able for  the  losses  of  the  other;  but  this  would  certainly  be 
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not  binding  on  the  creditors.  JLard  Craven  v.  fViddowsy 
2  Chan.  Cas.  139  ;  Heath  v.  Percival,  1  Pr.  Wms,  682; 
Rich  V.  Coe^  Cowp.  636.  An  agreement  to  share  profits 
alone,  cannot  prevent  the  legal  consequence  of  also  sharing 
losses,  for  the  benefit  of  creditors.  Perhaps  it  may  be  diffi- 
cult to  find  an  exact  definition  of  a  partnership,  but  it  has 
been  always  holden,  that  where  there  is  a  share  of  profits, 
there  shall  also  be  a  share  of  losses;  for  whoever  takes  a  part 
of  the  capital,  or  of  the  profits  upon  it,  takes  a  part  of  that 
fund  to  which  the  public  have  given  credit,  and  to  which 
they  look  for  payment.  If  there  be  no  original  capital,  the 
profits  of  the  trade  are  themselves  a  capital,  to  which  the 
creditor  is  to  have  recourse.  Thus,  if  in  the  year  1791  the 
profits  were  100/.,  and  in  the  year  1792  there  was  a  loss  of 
10/.,  of  course  the  profits  of  the  preceding  year  would  be  the 
stock  to  which  the  creditor  would  resort  for  the  payment  of 
the  debts  which  constituted  part  of  the  loss  of  the  succeeding 
year.  Indeed  it  is  by  no  means  necessary  that,  to  constitute 
a  partnership,  the  parties  should  advance  money  by  way  of 
capital ;  many  joint  trades  are  carried  on  without  any  such 
advance :  there  is  therefore  no  ground  to  object,  in  the  pre- 
9ent  instance,  that  neither  party  brought  any  money  into  a 
common  stock,  in  order  to  carry  on  their  business. 

On  behalf  of  the  defendants,  the  arguments  were  as 
follow :  The  question  is,  Whether  this  agreement  creates 
such  a  partnership  as  to  make  all  liable  to  the  debts  of 
each  \  A  partnership  may  be  defined  to  be,  ^^  the  relation 
of  persons  agreeing  to  join  stock  or  labour,  and  to  divide 
the  profits.'^  Thus  PufiTendorf  described  it,  ^^  Contractits 
societatis  est,  quo  duo  pluresve  inter  se  pecuniam,  res^  aut  operas 
canferuntf  eo  sane,  ut  quod  inde  redit  lucri  inter  singuhs  pro 
rati  dividatur"  lib.  5.  cap.  8.  Partners,  therefore,  can 
only  be  liable  on  the  ground  of  their  being  joint  contractors, 
or  afl  partaking  of  a  joint  stock.  In  many  cases,  in  which 
questions  of  this  sort  have  arisen,  and  the  persons  have  been 
holden  to  be  partners,  goods  had  been  sold,  and  a  common 
*fund  established,  to  which  the  creditor  might  look  for  pay- 
ment ;  and  there  it  was  highly  reasonable  to  hold,  that  if 
many  persons  purchase  goods  on  their  joint  account,  though 
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in  the  name  of  one  only,  and  are  to  share  the  profits  of  a 
roHUilc,  they  flhall  be  ooosidered  as  joint  contraeton,  and 
therefore  liable  as  partners.  So  if  a  joint  stock  or  capitai 
or  joint  labour  be  emj^yed,  eadi  party  is  interested  in  the 
thing  on  which  it  is  employed,  and  in  the  profits  resiiltiiig 
from  it.  But  in  the  present  case,  there  is  no  joint  cootnet 
for  the  purchasing  goods,  nor  any  joint  stock  or  labour,  but 
the  parties  are  to  share,  in  certain  proportions,  the  profits 
of  their  separate  stock,  and  separate  labour :  there  was  no 
house  of  trade  or  merchandize  established,  but  two  distinei 
houses,  for  the  purpose  of  carrying  on  the  business  of  Mf 
agency,  on  two  distinct  accounts.  The  profits  are  not  a 
capital,  unless  carried  on  as  capital,  and  not  divided.  Sh^ 
agents  are  not  traders,  but  their  employment  is  merely  to 
manage  the  concerns  of  such  ships  in  port  as  are  addressed 
to  them.  Suppose  two  fishermen  were  to  agree  to  share 
the  profits  of  the  fish  that  each  might  catch,  one  would  not 
bo  liable  for  mending  the  nets  of  the  other.  So  if  two 
watermen  agree  to  divide  their  fares,  neither  would  be  an- 
Bworablo  for  repairing  the  other^s  boat.  Nor  would  any 
artificers  who  entered  into  similar  agreements  to  share  the 
produce  of  their  separate  labour  be  obliged  to  pay  for  each 
other's  tools  or  materials.  And  this  is  not  an  agreement  as 
to  the  agency  of  all  ships  with  which  the  parties  were  con- 
cerned, for  such  as  came  to  the  particular  address  of  one 
wore  to  be  the  sole  profit  of  that  one.  It  was  indeed  cleariy 
the  intent  of  the  parties  to  the  agreement,  and  is  so  ex- 
pressed, that  neither  should  be  answerable  for  the  losses, 
acts  or  deeds  of  the  other,  and  that  the  agreement  should 
not  extend  to  their  separate  mercantile  concerns.  It  must 
therefore  be  a  strong  and  invariable  rule  of  law  that  can 
make  the  parties  to  the  agreement  responsible  for  each 
other,  against  their  express  intent.  But  all  cases  of  part- 
nership which  have  been  hitherto  decided  have  proceeded 
on  one  or  other  of  the  following  grounds :  I.  Either  there 
lias  been  an  avowed  authority  given  to  one  party  to  contract 
for  the  rest.  2.  Or  there  has  been  a  joint  capital  or  stock. 
3.  Or,  in  cases  of  dormant  partners,  there  has  been  an  Mp- 
pearance  of  fraud  in  holding  out  false  colours  to  the  world. 
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*Now  the  present  case  is  not  within  either  of  those  prin- 
ciples: because  there  was  no  authority  given  to  either 
party  to  contract  for  the  others ;  nor  was  there  any  joint 
capital  or  stock ;  nor  were  the  public  deceived  by  any  false 
credit ;  no  fraud  is  stated  or  attempted  to  be  proved,  nor 
can  the  court  collect  from  the  articles  that  any  was  intended : 
it  was  merely  a  purchase  of  Giesler's  profits  by  giving  him  a 
a  share  of  those  of  the  Carvers,  to  prevent  a  competition 
between  them. 

Lord  Chief  Justice  Eyre. — This  case  has  been  extremely 
well  argued,  and  the  discussion  of  it  has  enabled  me  to 
make  up  my  mind,  and  removed  the  only  diffloolty  I  felt, 
which  was,  whether,  by  construing  this  to  be  a  partnership, 
we  should  not  determine,  that  if  there  was  an  annuity 
granted  out  of  a  banking-house  to  the  widow,  for  instance, 
of  a  deceased  partner,  it  would  make  her  liable  to  the  debts 
of  the  house,  and  involve  her  in  a  bankruptcy!  But  I 
think  this  case  will  not  lead  to  that  consequence  (+).  (+)  P«>^ded 

*  '  the  annuity  bo 

The  definition  of  a  partnership  cited  from  PuffendorfiB  not  dependent 
good  as  between  the  parties  themselves,  but  not  with  respect  the  buSneti/ 
to  the  world  at  large.     If  the  question  were  between  A.  p^^^',  bi. 
and  B.,  whether  they  were  partners  or  not,  it  would  be  999 ;  Exparte 
very  well  to  inquire,  whether  they  had  contributed,  and  in  48. 
what  proportions,  stock  or  labour,  and  on  what  agreements 
they  were  to  divide  the  profits  of  that  contribution.     But 
in  aU  these  cases  a  very  different  question  arises,  in  which 
the  definition  is  of  little  service.     The  question  is  gene- 
rally, not  between  the  parties,  as  to  what  shares  they  shall 
divide,  but  respecting  creditors,  claiming  a  satisfaction  out 
of  the  funds  of  a  particular  house,  who  shall  be  deemed 
liable  in  regard   to   these   funds.      Now  a  case  may  bo 
stated,  in  which  it  is  the  clear  sense  of  the  parties  to  the 
contract,  that  they  shall  not  be  partners ;  that  A.  is  to  con- 
tribute neither  labour  nor  money,  and,  to  go  still  farther, 
not  to  receive  any  profits.     But  if  he  will  lend  his  name  as 
a  partner,  he  becomes,  as  against  all  the  rest  of  the  world,  a 
partner,  not  upon  the  ground  of  the  real  transaction  between 
them,  but  upon  principles   of  general  policy,  to  prevent 
the  frauds  to  which  creditors  would  be  liable  if  they  were 
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Ut  mqffomt  laac  siicj  knx  ibeir  mooej  i^wo  the  apparent 
fiB^afis  tf  liirfi!'  or  bar  pannb.  vlien  in  fiict  they  lent  it 
fljhr  ^r  Tvi*  <f  liiBm.  lo  viioB.  withoot  the  others,  they 
*wDnJ£  laixEE  ^K  BDsimBp.    Tlie  ii^gnment  gone  into,  how- 
«vsr  p'CfiBr  f sr  iii£^  dnoMai  of  the  ifaeetiaa,  is  irrdevant 
i»  a  ZTos  ]Hn  cf  tihe  case.     Whether  these  persons  were 
%fr  isZfeeSs^  mart  at  lo&k,  with  their  advioe  and  directioiis, 
mi  3BSZT  anaS.  pans  of  the  aereenient»  I  Uy  entirely  out 
cf  lik^  caK  I  T  <  ■«!■  it  if  phin  opon  the  constmction  of 
ife  mcncmaBL  if  it  be  eonstnied  between  the  Carvers  and 
Cieakr.  ihfi  thfx  w^re  not.  nor  erer  metnt  to  be,  partners. 
Xkv  '■TiM  caeh  boase  to  carrr  <a  trade  without  risk  of 
ocber.  aad  to  be  at  their  own  loss.    Though  there 
a  rrrtMi  decree  of  control  at  one  house,  it  was  with- 
00  an  idea  that  either  was  to  be  inTolved  in  the  conse- 
4|BeQeeB  of  the  £uhire  of  the  other,  and  without  under- 
standing tbonsEiTeB  rcgponsible  for  any  circumstances  that 
misfat  happen  to  the  loss  of  either.     That  was  the  agree- 
ment between  themeehres.     But  the  question  is,  whether 
ther  have  not  by  parts  of  their  agreemait  constituted 
themselTeB  partnen  in  respect  to  other  persons !    The  case 
therefore  is  reduced  to  the  single  p(Mnt,  whether  the  Carven 
did  not  entitle  themsdres,  and  did  not  mean  to  take  a 
moiety  of  the  profits  of  GiesUfs  house,  generally  and  in- 
definitely as  they  should  arise,  at  certain  times  agreed  upon 
for  the  settlement  of  their  accotmts.     That  they  have  so 
done,  is  clear  upon  the  face  of  the  agreement :  and  upon 
(a)  2  Black,      the  authority  of  Grace  v.  Smith  (a),  ho  who  takes  a  moiety 

of  all  the  profits  indefinitely,  shall,  by  operation  of  law,  be 
made  liable  to  losses,  if  losses  arise;  upon  the  principle  that, 
by  taking  a  part  of  the  profits,  he  takes  from  the  creditors 
a  part  of  that  fund  which  is  the  proper  security  to  them  for 
the  payment  of  their  debts.  That  was  the  foundation  of 
the  decision  in  Grace  v.  Smithy  and  I  think  it  stands 
upon  the  fair  ground  of  reason.  I  cannot  agree  that  this 
was  a  mere  agency,  in  the  sense  contended  for  on  the  part 
of  the  defendants,  for  there  was  a  risk  of  profit  and  loss :  a 
ship  agent  employs  tradesmen  to  furnish  necessaries  for  the 
ship ;  he  contracts  v\ith  them,  and  is  liable  to  them ;  he  also 
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makes  out  the  bills  in  such  a  way  as  to  determine  the  charge 
of  commission  to  the  ship-owners.  With  respect  to  the 
conmiission,  indeed,  ho  may  be  considered  as  a  mere  agent ; 
but,  as  to  the  agency  itself,  he  is  as  much  a  trader  as  any 
other  man,  and  there  is  as  much  risk  of  profit  and  loss  to 
the  person  with  whom  he  contracts,  in  the  transactions  with 
*him,  as  with  any  other  trader.  It  is  true  he  will  gain 
nothing  but  his  discount,  but  that  is  a  profit  in  the  trade, 
and  there  may  be  losses  to  him,  as  well  as  to  the  owners. 
If  therefore  the  principle  be  true,  that  he  who  takes  the 
general  profits  of  a  partnership  must  of  necessity  be  made 
liable  to  the  losses,  in  order  that  he  may  stand  in  a  just 
situation  with  regard  to  the  creditors  of  the  house,  then  this 
is  a  case  clear  of  all  difficulty.  For  though,  with  respect 
to  each  other,  these  persons  were  not  to  be  considered  as 
partners,  yet  they  have  made  themselves  such,  with  regard 
to  their  transactions  with  the  rest  of  the  world.  I  am 
therefore  of  opinion  that  there  ought  to  be  judgment  for 
the  plaintiff. 

Gould^  J. — I  am  of  the  same  opinion. 

Heathy  J. — I  am  of  the  same  opinion. 

Rooke,  J.,  having  argued  the  case  at  the  bar,  declined  ^f^Eyre^vii 
giving  any  opinion. 

Judgment  for  the  plaintiff  (a). 


Bl.  p.  37,  and 
the  note  there. 


Partnership  is  either  actual  or 
nominal.  Actual  partnership  takes 
place  when  two  or  more  persons 
agree  to  combine  property,  or 
labour,  or  both,  in  a  common 
undertaking,  sharing  profit  and 
loss.  "  I  have  always,"  says  Tin- 
dal,  C.  J.,  in  Green  v.  Beesley^  2 
Bing.  N.  C.  112,  *' understood  the 
definition  of  partnership  to  be  a 
mutual  participation  in  profit  and 
loss.*^ 

But,  with  respect  to  third  per- 
sons, an  actual  partnership  is  con- 


sidered by  the  law  to  subsist 
wherever  there  is  a  participation 
in  the  profits^  even  though  the 
participant  may  have  most  ex- 
pressly stipulated  against  the 
usual  incidents  to  that  relation. 
(See  Bond  v.  Pittardy  3  Mee.  & 
Welsh.  357.)  Such  stipulations 
will  indeed  hold  good  between 
himself  and  his  companions,  but 
will  in  no  wise  diminish  his  liabi- 
lity to  third  persons.  And  this  is 
founded  on  a  principle  of  ju9tice 
to  the  commimity ;  for,  to  use  the 
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aitBi^^'K.€Jn^mrmd.  4  B.  k  A.  •Of^, 

XnmcL  r^ .     Nut  ditet  i 

Jior  JiK  rwx  l«siis&  or  j»  iTDSae 
fiDB*  «S»w»-  anK  lai!-  JHadkaeT  ^' 
liif  cmmsos  icTiizid  i»p  lk  sane 
if  ixt  ifffspt  K*  i«E  cxflBft  from  Bmii- 
Sit  is  ^Bciisr  -cmki.  Vicriiteai  t. 
riiKs-iK.  1  ML  k  S. 
iDfiffiarsm  s  ii 
Iff-  lisrt  fir  smiS.  &?  x.  Dndd^ 
S*  Ejcc  i"?.  la  Hmsr  x.  Dttanes, 
DoqeL  ^71.  Lord  Msm^&^  prm 
SDcoksr  reaeKsn  icir  b:d£i^  one 
«1m»  kie  fiboBd  mcoHy  xn  lite  fizn. 
and  k  to  recnx^  pui  of  liie  pro- 
fits, Edbfe.  rtr.  tku  he  wcoU 
ochervke  reic»£rrr  nfwric^n*  im-ei^est 
whhoci  risk. 

On  the  al»:Tr  priD^:plr*«  h  is 
thai  a  dcrwt^xt  pzrb*r^^  i.  e.  a  part- 
ner whose  name  does  not  appear 
to  the  world  as  part  of  the  firm« 
is  held  reqx>Dsible  for  it$  engage- 
ments exen  to  thocje  who,  when 
they  contracted  with  the  firm, 
were  ignorant  of  his  existence. 
Exp.  GeUar,  Rose,  297;  Wintk 
V.  Crowther,  1  C.  &  P.  316,  1 
Tynih.  210;  Robinson  v.  /R/- 
kinsan,  3  Price,  538.  In  one 
respect^  however,  there  exists 
very  considerable  diflTerence  ♦  be- 
tween the  liabilities  of  an  osten- 
sible partner  and  those  of  a  dor- 


;  far  Ihe  liability  of  a 
tAd  kae  appeared  in  the 
frm  IB  Topect  of  the  acta  and 
emazmas  at  has  eopartnere,  conti- 
ims  evtm  afxar  the  dissolotion  of 
i^  jaartMorAip^  and  the  removal 
of  hk  name  therefrcMn,  mitil  due 
matia  ha^  been  gixen  of  saeh  dis- 
gfihffinn.  See  ParUm  t.  Ciurruthers^ 
S   E^i.   f4S;     Graham   t.  Hcpe^ 
Peaks.  154.     And  tboogfa,  as  far 
a^  tbe  poifie  at  lai^   are  con- 
oenidd,  notioe  in  the    Gazette  is 
heid    laffiiiLiii   for  this  pmrpose, 
Giidfn^T.  TmrwimM^  1   £q>.  371; 
ITrMtea  T.iVfia,  1  Stark.  375 ; 
TeL.  lo  penons  who  have  dealt 
with  the  firm,  more  specific  infor- 
mxtian  must  be  given.     Kirwan  v. 
KxuDtnu  4  Tyrwh.  491.     And  this 
is  generaDy  ^Esicted  by  circulars. 
See  ACTRsoMf  v.  Coles^  2  Camp. 
617;  JemkiMsx.  BUzard^  I  Stark. 
418.    Bat  if  a  £ur  presimiption  of 
actual  notice  can  be  raised  from 
other  circumstances,  that  will  be 
sufficient.     M^Iver  v.  Humble^  16 
East.  169.    Thus,  a  change  in  the 
wording  of  checks  has  been  held 
notice  to  a  party  using  them.  Bar- 
foot  V.  Goodally  8  Camp.  1 47. 

It  has  been  said  that  a  partici- 
pation in  the  profits  constitutes  a 
partnership.  But  the  participa- 
tion must  be  that  of  a  person  hav- 
ing a  right  to  a  share  of  the  pro- 
fits and  to  an  account  in  order  to 
ascertain  his  share,  not  that  of  a 
mere  servant  or  agent  receiving,  in 
respect  of  his  wages,  a  sum  pro- 
portioned to  a  share  of  the  profits, 
or  which  may  be  partly  fumiBbed 
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out  of  the  profits.  The  distmo- 
tions  on  this  subject  run  so  fine, 
that  it  will  not  be  uninteresting 
briefly  to  review  the  principal  cases, 
and  endeavour  to  extract  from 
them  some  rules  for  ascertaining 
when  a  particular  contract  falls 
under  the  head  o{ partnership^vfhen 
under  that  of  agency  or  service.  In 
Dixon  V.  Cooper,  3  Wils.  40,  in  an 
action  for  goods  sold  and  delivered, 
the  plaintiff,  in  order  to  prove  the 
delivery,  called  his  factor,  who 
was  to  receive  a  shilling  in  the 
pound  upon  the  price :  he  was 
held  competent.  It  should  be  ob- 
served on  this  case,  that  though 
the  factor  would  have  incidentally 
come  in  for  a  share  of  the  profits 
arising  from  the  sale,  yet  he  did 
not,  like  a  partner,  depend  for  his 
remuneration  upon  the  contingency 
of  profits  accruing,  since,  as  his 
commission  was  calculated  upon 
the  price^  he  would  have  been  en- 
titled to  it  even  had  no  profits 
been  obtained  ;  and  this  very  dis- 
tinction has  been  acted  on  in  Dn/ 
V.  Boswelly  1  Camp.  329,  where  it 
was  held  that  an  agreement  that 
A.  should  work  B/s  lighter,  and 
that  they  should  share  the  pro/its^ 
constituted  a  partnership  ;  but  an 
agreement  that  A.  should  receive 
half  her  gross  earnings  only  ren- 
dered him  B.'s  agent  for  the  pur- 
pose of  working  her.  The  case  of 
Bejyamin  v.  Porteus^  2  H.  Bl.  590, 
went  somewhat  farther.  There, 
in  an  action  for  the  price  of  indigo, 
sold  at  three  shillings  per  pound, 
the  broker,  being  called  to  prove 


the  contract,  stated  on  the  voir 
direj  that  he  was  to  have  all  that 
he  could  get  for  the  indigo  above 
half-a-crown  per  pound,  instead  of 
the  usual  commission  on  the  price: 
Egre^  C.  J.,  rejected  him  as  in- 
competent, and  directed  a  nonsuit, 
which  was,  however,  set  aside  by 
the  Court  of  Common  Pleas,  JSyre, 
C.  J.  dissentiente. 

In  Wilkinson  v.  Frasier^  4  Esp. 
182,  it  was  held  that  an  agreement 
to  divide  the  produce  of  a  whaling 
voyage  between  the  captain,  sea- 
men, and  owners,  did  not  consti- 
tute them  partners,  so  as  to  pre- 
vent the  seamen  from  recovering 
their  share  in  an  action.  This  case 
goes  no  further  than  Dixon  v. 
Cooper^  since  the  seamen  would 
have  been  entitled,  though  the 
owners  might  have  gained  no  pro- 
fit by  the  voyage.  In  Mair  v. 
Glennie,  4  M.  &  S.  240,  Lord  El- 
lenborough  expressed  an  opinion, 
that  an  agreement  to  remunerate 
a  captain  with  one-Jifth  of  the  profit 
on  the  intended  voyage  on  ship  and 
cargo  did  not  constitute  him  a  part- 
ner. But  it  was  sufficient  for  the 
decision  in  that  case  to  hold,  that 
it  did  not  constitute  him  a  part- 
ner in  the  ship  and  cargo^  so  as  to 
prevent  a  transferee  from  obtain- 
ing such  possession  of  it  as  would 
prevent  it  from  remaining  in  the 
ordering  and  disposition  of  the 
transferor,  who  afterwards  became 
bankrupt.  Wish  v.  SmaU^  1  Camp. 
331,  is  sometimes  cited  oil  this 
subject,  but  in  fact  bears  little,  if 
at  all,  upon  it.      There,  A.  de- 
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pastured  B.'s  bullocks,  and  was  to 
have  half  the  profit  of  their  sale. 
In  an  action  against  the  vendee  by 
B.  alone,  he  contended  that  A.  was 
a  partner,  and  should  have  been 
joined.  It  was  answered  that  A. 
was  not  a  partner  in  the  bullocks, 
*but  in  the  profits,  to  which  Thomp- 
son^ B.,  at  N.  P.,  and  the  court  in 
banc,  afterwards  assented.  In 
that  case,  therefore,  it  will  be 
seen  that,  so  far  from  the  distinc- 
tion between  an  agent  and  a  part- 
ner being  acted  upon,  a  partner- 
ship was  admitted  to  exist  in  the 
profits. 

It  must  be  remarked,  that  in 
Wilkinson  v.  Frasier  the  question 
was  between  the  seamen  and  the 
captain,  not  between  the  seamen 
and  third  parties ;  and  that  nei- 
ther in  Benjamin  v.  Porteiis,  Dixon 
v.  Cooper^  or  Mair  v.  Glennie^  was 
the  liability  of  an  agent,  receiving 
part  of  the  profits  as  his  remune- 
ration, to  third  parties,  at  all  in 
question.  In  the  two  former  cases 
he  was  equally  interested  in  the 
result  of  the  cause,  whether  he 
were  a  factor  or  a  partner,  and,  if 
considered  a  factor,  would  be  ren- 
dered competent  only  by  an  excep- 
tion in  the  law  of  evidence  intro- 
duced for  general  convenience,  not 
on  account  of  the  difference  be- 
tween the  liabilities  of  a  factor  and 
those  of  a  principal.  Now  it 
seems  very  reasonable  to  allow 
persons  sharing  in  the  profits  of 
an  adventure  to  exclude,  by  ex- 
press agreement,  the  relation  of 
partnership  from  arising  as  between 


themselves^  and  at  the  same  time 
to  prohibit  them  from  so  exclud- 
ing it  to  third  persons  dealing  with 
them  ;  for  the  rights  and  liabilities 
of  partners  inter  se  have  been 
created  by  the  law  for  their  own 
convenience,  and  quilibet  potest  re- 
nunciarejuri  pro  se  introducto.  But 
to  allow  a  person  who  receives 
part  of  the  profits  to  shield  him- 
self from  the  creditors  of  the  firm 
under  the  plea  that  he  receives 
them  as  an  agent,  would  militate 
against  the  reason  given  by  C.  J. 
Ei/re  in  the  principal  case,  who 
places  the  liability  of  a  participant 
on  the  ground  that,  by  taking  part 
of  the  profits,  he  takes  from  ihe 
creditors  part  of  their  security. 

Thus,  as  we  have  already  seen, 
persons  who  participate,  even  as 
principals,  in  the  profits  of  an  ad- 
venture, may,  by  express  stipula- 
tion, prevent  the  ordinary  inci- 
dents of  partnership  from  arising 
as  bettceen  themselves,  but  cannot 
exempt  themselves  from  any  tittle 
of  the  usual  responsibility  of  mem- 
bers of  a  firm  to  strangers.  For 
instance,  in  the  principal  case,  the 
Lord  C.  J.  intimates  his  strong 
opinion  that  the  Carvers  were  not 
partners  with  Giesler  as  between 
themselves,  though  they  were  so  as 
to  the  rest  of  the  world ;  and  Abbott, 
C.  J.,  commenting  on  Waugh  v. 
Carver,  states  the  principle  of  it  to 
be,  "  that  if  two  houses  agree  that 
each  shall  share  with  the  other  the 
money  received  in  a  certain  part 
of  the  business,  they  are,  as  to 
such  part,  partners  as  to  those  who 
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deal  with  them  therein,  though  they 
may  not  be  partners  inter  se^  This 
distinction  was  also  expressly  re- 
cognised by  Lord  Elleiiborough  in 
Hesketh  V.  Blanchard^  4  East,  143. 
In  that  case,   A.   having  neither 
money  nor  credit,  offered  B.  that 
if  ho  would  order  with  him  certain 
goods  to  be  shipped  as  an  adven- 
ture, if  any  profit  should  arise  B. 
should  have  half  for  his  trouble,    B. 
accordingly  ordered  the  goods  on 
their  joint  account,  and  paid  for 
them ;  and  A.  having  died  with- 
out coming  to  a  settlement,  B.  was 
held  entitled  to  recover  such  pay- 
ment in  assumpsit  from  A/s  execu- 
tors.     "  The  construction,"''  said 
Lord  Elknborouffhy  C.  J.,  "  taken 
in  Waugh  v.  Carver  applies  in  this 
case.    Quoad  third  persons,  it  was 
a  partnership,  for  the  plaintiff  was 
to  share  half  the  profits ;  but  as 
between  themselves  it  was  only  an 
agreement  for  so  much,  as  a  com- 
pensation for  the  plaintiff's  trouble, 
and  for  lending  Robertson  (the  de- 
ceased) his  credit.""    See  Bolton  v. 
PuUer,  1  B.  &  P.  546. 

Upon  the  whole,  the  cases  jus- 
tify us  in  concluding,  that  when- 
ever it  appears  that  the  agreement 
was  intended  by  the  parties  them- 
selves as  one  of  agency  or  service^ 
but  the  agent  or  servant  is  to  be 
remunerated  by  a  portion  of  the 
profits^  then  the  contract  would  be 
considered  as  between  themselves  one 
of  agency  (see  Geddes  v.  Wallace^  2 
Bligh,  270 ;  Rex  v.  Hartley,  Russ. 
&  R.  139) ;  but,  as  between  them 
and  third  persons,  one  of  partner- 


ship.     See  Smith  v.  Watson^  2  B. 
&  C.  407 ;  Exparte  Rowlandson^  1 
Rose,   91 ;     Green  v.    Beasley^   2 
Bing.  N.  C.  110;  Exparte  Lang- 
dale,  18  Ves.  300.  But  that  if  the 
agent  or  servant  is  to  be  remune- 
rated, not  by  a  portion  of  the  pro- 
fits, but,    as  in  Dry  v.   Boswell, 
Dixon  V.  Cooper,  and  Wilkinson  v. 
Frasier,  by  part  of  a  gross  fund  or 
stock  which  is  not  altogether  com- 
posed of  the  profits,  the  contract, 
even  as  against  third  persons,  will 
be  one  of  agency,  although  that 
fund  or  stock  may  include  the  pro- 
fits,  so   that  its  value,  *and  the 
quantum  of  the  agent's  reward,  will 
necessarily  fluctuate    with    their 
fluctuation.  There  is  a  third  case, 
that,  ri>.,  in  which  the  agent  or 
servant  is  not  to  receive  a  part  of 
the  profits  in  specie,  but  a  sum  of 
money  calculated  in  proportion  to 
a  given  quantum  of  the  profits.    In 
such  a  case.  Lord  Eldon  has  ex- 
pressed his  opinion,  that  the  agent 
so  remunerated   would   not  be  a 
partner,  even  as  to  third  persons. 
''It  is  clearly  settled,*"  said   his 
Lordship,  "in  Exparte   Hamper, 
17  Ves.  112,  though  I  regret  it, 
that  if  a  man  stipulates  that  he 
shall  have  as  the  reward  of  his 
labour,  not  a  specific  interest  in 
the  business,  but  a  given  sum  of 
money,  even  in  proportion  to  a  given 
quantum  of  tlic  profits,  that  will  not 
make  him  a  partner;  but  if  he 
agrees  for  a  part  of  the  profits  as 
such,  giving  him  a  right  to  an  ac- 
count, though  having  no  property 
in  the  capital,  he  is  (m  to  third  per- 
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sons  a  partner/^  In  another  part 
of  the  same  case  he  says — ^'  The 
oases  have  gone  to  this  nicety^  upon 
a  distinction  so  thin  that  I  cannot 
state  it  as  established  upon  due 
consideration,  that  if  a  trader 
agree  to  pay  another  person,  for 
his  labour  in  the  concern,  a  sum 
of  money,  even  in  proportion  to 
the  profits,  equal  to  a  Certain  share, 
that  will  not  make  him  a  partner. 
But  if  he  has  a  specific  interest  in 
the  profits  themselves  he  is  a  part- 
ner.**  17  Ves.  404.  See  Exparte 
Rowlandsanf  19  Ves.  461. 

In  Withington  v.  Herring^  3  M. 
&  P.  30,  some  of  the  Judges  of 
the  Common  Pleas  seem  to  have 
thought  that  a  bill  drawn  on  H. 
and  Co.i  by  a  person  who  acted  as 
their  agent  abroad  in  a  concern  in 
which  he  was  to  receive  lOOOZ.  per 
annum  salary,  and  one-fiftth  share 
of  the  profits,  could  not  be  con- 
sidered as  a  bill  drawn  by  a  part- 
ner. The  point,  however,  was  not 
decided,  as  it  appeared  clear  that 
he  had  authority  to  draw  the  bill, 
even  assuming  him  to  be  but  an 
agent. 

With  respect  to  nomirud partner- 
ship: — that  takes  place  where  a 
person,  having  720  real  interest  in 
the  concern,  allows  his  name  to  be 
held  out  to  tho  world  as  that  of  a 
partner,  in  which  case  the  law  im- 
poses on  him  the  responsibility  of 
one  to  persons  who  have  had  deal- 
ings with  the  firm  of  which  he  has 
held  himself  out  as  a  member.  (See 
the  judgment  of  the  Lord  Chief 
Justice  in  the  principal  case ;  and 


see  Guidon  v.  Robson^  2  Campb. 
302.)     It  has,  as  we  have  seen, 
been  laid  down  in  Young  v.  AzteU, 
cited  in  the  text,  that  it  makes 
no  difierence  in  such  a  person's  lia- 
bility that  the  party  seeking  to 
charge  him  did  not  know  at  the 
time  when  he  gave  credit  to  the 
firm  that  he  had  so  held  himself 
out.      But  this  position  appears 
very  questionable;    for  the  rule 
which  imposes  on  a  nominal  part- 
ner the  responsibilities  of  a  real 
one  is  framed  in  order  to  prevent 
those  persons  from  being  defrauded 
or  deceived,  who  may  deal  with  the 
firm  of  which  he  holds  himself  out 
as  a  member,  on  the  faith  of  hia 
apparent  responsibility.  But  where 
the  person  dealing  with  the  firm 
has  never  heard  of  him  as  a  com* 
ponent  part  of  it,  that  reason  no 
longer  applies,  and  there  is  not 
wanting  authority  opposed  to  such 
an  extension  of  the  rule  respecting 
a  nominal  partner's  liability.    '^  If 
it  could  be  proved,"  says  Mr.  J. 
Parke^  'Hhat  the  defendant  held 
himself  out — not  to  the  world,  for 
that  is  a  loose  expression — but  to 
the  plaintiff  himself  J  or  under  such 
circumstances  of  publicity  as  to 
satisfy   a  jury  that  the   plaintiff 
knew  of  it,  and  believed  him  to  be 
a  partner,   he   would   be  liable."" 
Dickenson  v.    Valpy^  10  B.  &  C. 
140.     So  too  in  Sliott  v.  Streatfeld 
and  another,  Moo.  &  Rob.  9,  where 
the  question  was  whether  Green 
was  liable  jointly  with  Streatfield, 
a  witness  proved  that  he  had  been 
told    in    Green's    presence    that 
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Grcon  had  become  a  partner.  Ho 
was  then  asked  whether  he  had 
repeated  the  information,  on  which 
Campbell  objected  that  this  was  not 
evidence,  unless  it  were  shown  that 
the  defendants,  or  one  of  them, 
were  present  when  it  was  reported ; 
sedper  Lord  Tenterden^  C.  J.,  "  I 
think  it  is  ;  because  otherwise  it  will 
be  said presentlj/y  that  what  was  said 
was  confined  to  the  uxitness^  and  that 
the  plaintiff  could  not  have  acted  on 
ity  In  Alderson  v.  Popes^  1  Campb. 
404, 71.,  it  was  held,  that  a  man 
could  not  be  charged  as  a  partner  by 
one  who,  when  he  contracted,  had 
notice  that  he  was  but  nominally 
80.  The  reason  of  this  must  have 
been,  because  he  could  not  have 
been  deceived,  or  induced  to  deal 
with  the  firm,  by  any  reUance  on 
the  nominal  partner's  apparent  re- 
sponsibility. And  the  same  reason 
precisely  ^applies,  whether  the  false 
impression  on  the  customer's  mind 
have  been  put  an  end  to  by  a  no- 
tice, or  whether,  in  consequence 
of  his  ignorance  that  the  nominal 
partner^s  name  has  been  used,  no 
false  impression  ever  existed  on 
his  mind  at  all.  (See  Carter  v. 
Whalley,  1  B.  &  Adol.  11.)  How- 


ever, in  order  to  fix  a  person  with 
this  description  of  liability,  no  par- 
ticular mode  of  holding  himself 
out  is  requisite.  If  he  do  acts,  no 
matter  of  what  kind,  sufficient  to 
induce  others  to  believe  him  a  part- 
ner, he  will  be  liable  as  such.  See 
Spencer  v.  Billing^  3  Camp.  310 ; 
Parker  v.  Barker,  1  B.  &  B.  9,  3 
Moore,  226.  But  a  man  who  de- 
scribes himself  as  a  partner  with 
another  in  one  particular  business 
does  not  thereby  hold  himself  out 
as  such  in  any  other  business  which 
that  other  may  happen  to  profess. 
De  Berkom  v.  Smith,  1  Esp.  29  ; 
Ridgway  v.  Philip,  6  Tyrw.  131. 
Nor  is  a  person  liable  as  a  nomi- 
nal partner,  because  others,  with- 
out his  consent,  use  his  name  as 
that  of  a  member  of  their  firm, 
even  although  he  may  have  previ- 
ously belonged  to  it,  provided  he 
have  taken  the  proper  steps  to  no- 
tify his  retirement.  Newsome  v. 
Coles,  2  Campb.  617.  Nor,  as  has 
been  already  stated,  can  a  man  be 
charged  as  a  member  of  a  firm  by 
one  who  had  express  notice  that 
he  was  but  nominally  so.  Aider- 
son  V.  Popes,  1  Campb.  404,  in 
notis. 
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PRINCIPAL  MATTERS  REPORTED  IN  THE  TEXT. 


ABATEMENT. 
See  Nonjoinder. 

ABUSE, 

Of  Authority.     See  Auikorii^. 

ACCEPTOR. 

See  Bill  of  Exchange. 

ACCORD  AND  SATISFACTION. 

Giving  a  note  for  51.  cannot  be  pleaded  as  a  satisfaction  for  15/.  Cumber 
V.  Wane,,  146. 

ACKNOWLEDGMENT, 

To  take  a  case  out  of  the  Statute  of  Limitations.    See  Limitations. 

ACTION, 

Locality  of.     Sec  lYespass, 

ACTION  ON  THE  CASE. 

1 .  A  man  who  has  a  right  to  vote  for  a  member  of  parliament  may  main- 
tain an  action  on  the  case  against  the  returning  officer  for  refusing  to 
admit  his  vote,  though  his  right  viras  never  determined  in  parliament, 
and  though  the  persons  for  whom  he  offered  to  vote  were  elected. 
Ashbi/  V.  White  et  alios,  105. 

2.  On  Trover.    See  Trover. 

3.  When  case  should  be  brought  in  preference  to  trespass^  and  vice  versa. 
See  Scott  v.  Shepherd,  211. 

4.  On  Assumpsit.     See  Assumpsit, 

AGENT. 

See  Bailment.     Afaster  and  Servant. 

AGREEMENT. 

See  Statute  of  Frauds. 

ALTERATION. 

See  Bill  of  Exchange,  2. 

AMENDMENT. 

The  defendant  will  not  be  allowed  to  withdraw  his  demurrer,  and  amend, 
after  the  court  have  given  judgment  against  him  on  the  demurrer,  and 
after  other  issues  have  been  tried  and  contingent  damages  assessed  on 
them.     Robinson  v.  Raley,  240. 

APPORTIONMENT, 

Of  Condition.     See  Condition. 
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ASSIGNEE. 

1.  How  affected  by  coven anU.     See  Covenant. 

2.  Of  Bankrupt,     See  Bankruptcy, 

ASSUMPSIT. 

1.  A  mere  voluntary  courtesy  will  not  uphold  an  asiumptU,  but  a  courtefiy 
moved  by  a  previous  request  will. 

2.  Labour^  though  unsuccessful,  is  a  good  consideration  for  an  assumpsit. 
Lampieigh  v.  Braithwait,  67. 

3.  May  be  maintained  against  a  bankrupt  on  a  promise  made  after  the 
bankruptcy  to  pay  a  debt  proveable  under  the  bankruptcy.  Trueman 
v.  Fenton,  369. 

ATTORNMENT, 

Now  unnecessary.     Moss  v  GaUimore,  310. 

AUTHORITY, 

Given  by  law,  abuse  of  renders  a  man  a  trespasser  ab  itiitio.     Six  Carpen- 
ters' Case,  62. 
Contra  of  authority  given  by  the  party,  ilnd. 
The  abuse  is  good  matter  of  replication,  ibid. 
Mere  nonfeasance  will  not  render  a  man  a  trespasser  ab  initio,  ibid. 

BAILMENT. 

If  goods  are  bailed  to  a  man,  and  he  accepts  them  to  'carry  safely  and 
securely,  he  is  responsible  for  damage  sustained  by  them  in  the  carriage 
by  his  neglect,  though  he  was  not  a  common  carrier,  and  was  to  have 
nothing  for  his  labour.     Coggs  v.  Bernard,  84. 

The  different  sorts  of  bailment  enumerated  and  defined,  ibid, 

Depositum,  87. 

Commodatum  or  loan,  00. 

Loeatio  ret,  91. 

Vadium  or  pawn,  91. 

Loeatio  operis,  92. 

Mandatum,  93. 

BANK  NOTE. 
See  Promissory  Note. 

BANKRUPT. 

See  Bankruptcy, 

BANKRUPTCY. 

1.  Title  of  assignees  relates  to  act  of  bankruptcy,  and  a  person  afterward 
converting  the  bankrupt's  goods  is  liable  to  them  in  trover ;  though 
he  be  a  sheriff  executing  a  fieri  facias,  and  who  seized  after  the  bank- 
ruptcy, but  before  commission,  and  sold  after  commission  and  assign- 
ment.    Cooper  v.  Chitty,  220. 

S.  A  bankrupt,  after  a  commission  of  bankruptcy  sued  out,  may,  in  consi- 
deration of  a  debt  due  before  the  bankruptcy,  and  for  which  the  creditor 
agrees  to  accept  no  dividend  or  benefit  under  the  commission,  make  such 
creditor  a  satisfaction  in  part,  or  for  the  whole  of  hb  debt,  by  a  new 
undertaking  or  agreement,  and  assumpsit  will  lie  upon  such  new  promise 
or  undertaking.     Trueman  v.  Fenion,  369. 

3.  When  a  good  defence  in  an  action  for  rent.  Sec  Coverutnt.  Pleadittg. 
Bent. 
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BILL  OF  EXCHANGE. 

J .  In  an  action  against  the  indoraer  of  a  bill  of  exchange,  if  the  plaintiff 
do  not  allege  a  demand  and  refusal  by  the  acceptor  on  the  day  when 
the  note  was  payable,  it  is  error,  and  not  cured  by  verdict  In  the  like 
manner  it  is  error,  and  not  cured  by  verdict,  if  he  do  not  allege  notice  to 
the  defendant  of  the  refusal  by  the  acceptor.  Ruthton  v.  Aspmallf  384. 
2.  An  alteration  made  by  a  stranger  in  the  date  of  a  bill,  without  the 
acceptor's  privity,  avoids  it  as  against  the  acceptor,  though  the  holder 
may  have  received  it  bon&fide  and  for  value.    Matter  v.  MilUr. 

BILL  OF  LADING. 

A  bill  of  lading  is  a  negotiable  instrument,  and  its  transfer  to  a  holder, 
bon&Jide  and  for  value,  defeats  the  right  to  stop  in  trantUu,  Lickbarrow 
V.  Mason,  888. 

BOND, 

1.  Illegality  of,  pleadable.     ColUm  v.  Blantemt  154. 

2.  In  restraint  of  trade,  when  void.     See  Tirade, 

BOOKS. 

See  Evidence. 

COMMODATUM, 

Or  foflw,  'bailment  by  way  of.     See  Coggs  v.  Bernard^  90. 

CONCEALMENT, 

When  fatal  to  policy.     See  Polictf  of  Insurance, 

CONDITION, 

1 .  Not  to  assign  without  licence,  is  determined  by  the  first  licence  granted. 
Dumpor^s  Cascj  15. 

2.  Condition  cannot  be  apportioned  by  act  of  the  parties,  Und, 
8.  But  may  be  so  by  act  of  law  or  by  wrong  of  lessee,  ilnd. 

CONSTOERATION. 

See  Assumpsit f  1 .    Bankruptcy ,  2. 

CONVERSION. 

See  Trover. 

CONVEYANCE, 

Frauduleut.    See  Fraudulent  Conveyance. 

CONVICTION. 

See  Justice  of  the  Peace. 

COSTS, 

Of  ejectment  recoverable  in  trespass  for  mesne  profits.  Aslin  v.  Parkinf264. 

COVENANT. 

1.  Lessee  covenanted  for  himself,  his  executors,  and  administrators,  with 

lessors,  that  be,  his  executors,  administrators,  or  assigns,  would  build  a 

wall  on  the  demised  lands :  this  covenant  held  not  to  bind  his  assignee. 

Spencer'^s  Case,  23. 

Covenants  that  extend  to  a  thing  in  esse,  parcel  of  the  demise,  bind  the 

assignee,  though  not  named,  ibid. 
Covenants  that  extend  to  a  thing  to  be  newly  done  upon  the  land  demised 
bind  the  assignee,  if  named,  ibid. 
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COVENANT— wn/tnu^rf. 

Co? enantt  merely  collateral  do  not  bind  the  aasifrnee,  though  named,  ibid. 

Covenant  will  not  run  with  chattels,  ibid. 

Assignee  of  lessee  shall  iake  advantage  of  the  covenant  implied  in  the 
words  grant  or  demise,  ibid. 

Assignee  of  term  by  act  in  law  shall  take  advantage  of  covenants  run- 
ning with  the  land,  ibid. 

Covenant  to  repair  runs  with  the  land,  ibid. 

Assignee  of  assignee  may  bring  covenant,  so  may  executors  of  the  assignee 
of  assignee,  or  the  assignee  of  the  executors  of  assignee,  ibid. 

2.  Prior  covenanted  that  he  and  his  convent  would  sing  in  A.*s  chapel ; 

assignee  of  A.  may  bring  covenant  against  him.    40  £.  3^  3. — ^26. 
Two  coparceners  make  partition  :  one  covenants  with  the  other  to  acquit 
him  of  8uit>  covenantee  aliens,  feoffee  may  bring  covenant,  ibid. 

3.  A.  grants  a  chattel  real  to  a  woman  sole  who  marries  :  her  husband 

taking  it  by  survivorship,  shall  vouch.     Simpkin  S&fn^n*s  Case,  26.7. 

4.  The  defendant's  bankruptcy  cannot  be  pleaded  in  bar  of  an  action  on 

the  express  covenant  to  pay  rent.     Mills  v.  Auriol,  436. 

CREDITOR. 

Conveyance,  when  void  against.     See  Fraudtdent  Conveyance. 

CUSTOM. 

A  custom  that  the  tenant,  whether  by  deed  or  parol,  shall  have  the  way- 
going crop,  is  good,  if  not  repugnant  to  the  lease  under  which  he  holds. 
WiggUsworth  v.  Dallison,  297. 

DEBTOR, 

Conveyance  by,  when  void  against  creditors.  See  Fraudulent  Conveyance, 

DEED, 

Admissibility  of  custom  to  add  terms  to.     See  Custom. 

DE  INJURIA  SUA  PROPRIA  ABSQUE  TALI  CAUSA, 

Is  not  a  good  replication  when  it  puts  in  issue  interest  in  land,  matter  of 
record,  or  authority  derived  from  the  plaintiff  himself,  or  where  it  doih 
not  consist  merely  upon  matter  of  excuse.     Crogate's  Case,  53. 
The  effect  of  the  words  absque  tali  causa  is  to  put  the  whole  plea  in  isfiue, 
ibid. 

DELIVERY. 

Proof  of.     See  Evidence,  1. 

DEMURRER, 

Withdrawal  of,  when  permitted.     See  Amendment. 

DEPOSITUM, 

Bailment  by  way  of,  described.     Coggs  v.  Bernard,  87. 

DISTRESS, 

Privilege  of  implements  of  trade  against.    See  TVade. 

Privilege  against  generally  considered.     Simpson  v.  Hartopp,  187. 

DOORS, 

Sheriff  must  not  break  open  doors  to  execute  process  without  a  previous 
request  to  open  them.     Semayne's  Case,  39. 
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DOORS— continwd. 

May  break  open  house  to  deliver  it  in  execution,  ibid. 

May  break  open  doors,  afler  request  made,  to  execute  process  where  the 

king  is  party,  ibid. 
Where  doors  are  open  may  enter  to  do  execution,  ibid. 
But  may  not  break  open  defendant's  house  at  suit  of  subject,  Utid. 
May  break  open  the  house  of  a  third  party,  where  the  defendant  or  his 
goods  are  concealed  after  request  and  denial,  Ufid. 

DWELLING  HOUSE, 

When  it  may  be  broken  open  to  execute  process.     See  Doors. 

EJECTMENT. 

1.  Mode  of  recovering  mesne  profits  after  judgment  in.  See  TVespassfor 
Mesne  Profits. 

2.  Costs  of  the  ejectment  may  be  recovered  in  trespass  for  mesne  profits, 
ibid. 

3.  By  mortgagee.     See  Mortgagor  and  Mortgagee,  1 . 

ENTRIES. 

See  Evidence f  1. 

ERROR. 

See  Bill  of  Exchange.     Verdict. 

EVIDENCE. 

1 .  In  an  action  for  beer  sold  and  delivered,  in  order  to  prove  the  delivery, 
a  book  was  put  in  containing  an  account  of  the  beer  delivered  by  the 
plaintiff's  draymen,  and  which  it  was  the  duty  of  the  draymen  to  sign 
daily.  The  drayman  who  had  signed  the  account  of  the  beer  delivered 
to  the  defendant  being  dead,  the  book  was  admitted  in  evidence  on 
proof  of  his  handwriting.     Price  v.  Earl  of  Torrington,  139. 

2.  Presumption  against  party  withholding  best  evidence.  See  PrentumptUm, 

3.  The  depositions  of  witnesses  professing  the  Gentoo  religion,  who  were 
sworn  according  to  the  ceremonies  of  their  own  religion,  taken  under  a 
commission  in  Chancery,  admitted  to  be  read  in  evidence.  Omichund 
V.  Barker,  195. 

3.  In  trespass  for  mesne  profits,  the  judgment  in  ejectment  is  evidence  of 
the  plamtiff*s  title  and  possession  from  the  date  of  the  demise  in  the 
declaration  in  ejectment.    AsUn  v.  Parkin,  264. 

5.  Evidence  of  custom,  when  admissible  to  add  terms  to  a  lease  by  de«d. 
See  Custonu 

6.  Variance  between  Pleadings  and  Evidence.     See  Variance. 

EXECUTION 

Of  Process.     See  Sheriff. 

FALSE  IMPRISONMENT. 
See  Trespass. 

FALSE  REPRESENTATION. 

See  Sale. 

FINDER 

May  maintain  Trover  against  a  wrong-doer.     Armory  v.  Delantirie,  151 
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FRAUDS, 

SUUuteof, 

1.  A  promise  to  answer  for  the  debty  defimU,  or  niiBcarriage  of  another 

for  which  that  other  remains  liable,  must  be  in  writing  to  satisfy  the 

Statute  of  Fraads. 
CoTitra  where  the  other  does  not  remun  liable.  Btrkmyrr,  Ikamett, 

184. 
3.  An  agreement  that  is  not  to  be  performed  within  one  yetnr  from  the 

making  thereof  means  in  the  Statute  of  Frauds  an  agreement  which 

appears  from  its  terms  to  be  incapable  of  performance  within  the  year. 

Peter  v.  Compton,  143. 

FRAUDULENT  CONVEYANCE. 

1.  A  general  deed  of  gift  made  by  a  debtor  of  all  his  goods  to  a  creditor 
in  satisfaction  of  hb  debt,  notwithstanding  which  the  debtor  continues 
in  possession  of  the  goods  and  treats  them  as  hb  own,  is  void  by  stat. 
12  Elb.  cap.  4,  as  a  fraud  on  hb  other  creditors,  and  the  g^ds  may, 
notwithstanding  such  deed,  be  taken  in  execution.     Twyn^s  Case,  1 . 

2.  Conveyance  of  all  his  property  by  a  party  indicted,  in  order  to  defeat 
the  crown,  b  yoid  by  the  same  statute.    Pauncefbofs  Case,  4. 

3.  Conveyance  of  lands  over  which  the  g^ntor  has  a  future  power  of  revo- 
cation, b  within  stat  27  Elb.  c.  4.     Standen  v.  Bullock,  6. 

4.  Lessee,  without  fine  or  rent,  is  not  ^purchaser  who  can  avoid  a  fraudu- 
lent conveyance  under  27  Elb.  c.  4.     Upton  v.  Basset,  1 7. 

6.  Issue  advanced  in  consideration  of  love  and  affection,  are  not  pur- 
chasers under  27  Eliz.  c.  4*    Nedham  v.  Beaumont,  8. 

GOVERNOR. 

See  IVespass,  3. 

GUARANTY. 

See  Frauds,  Statute  of 

HEARSAY. 

See  Evidence,  1. 

ILLEGALITY, 

May  be  pleaded  as  a  defence  to  an  action  on  a  bond.  Collins  v.  Blantem, 
154. 
IMPLEMENTS  OF  TRADE. 

See  Trade. 

IMPRISONMENT. 

See  Trespass. 

INFIDEL  WITNESS. 
See  Evidence, 

INNKEEPER, 

Is  not  liable  for  the  loss  of  a  horse  which  is  stolen  from  a  pasture  where 

he  has  put  it  in  conformity  to  the  master's  orders.    Calyiti's  Case,  47. 
Hb  liability  for  his  guest's  property  if  lost,  ilnd. 

INSURANCE. 

See  Policy  of  Ituurance. 
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JUDGMENT, 

1.  May  be  entered  nunc  pro  tunc,  \ihen  parly  diet  during  a  Cur,  ad  vulL 
Cumber  v.  Wane,  146. 

2.  On  demurrer,  amendment  when  allowed  after.     See  Amendment. 

3.  In  ejectment,  its  effect  in  evidence.     See  Evidence,  4. 

JUSTICE  OF  THE  PEACE. 

A  person  can  commit  but  one  offence  on  one  day  by  "exercising  his  ordi- 
nary calling  on  a  Sunday,"  contrary  to  stat.  29  Car.  II.  cap.  7.  And  if 
a  justice  of  peace  proceed  to  convict  him  in  more  than  one  penally  for 
the  same  day,  it  is  an  excess  of  jurisdiction,  for  which  an  action  will  lie 
before  the  convictions  are  quashed.     Creppt  v.  Durden,  378. 

LANDLORD  AND  TENANT. 

See  Covenant,    Custom,    Condition.    Distress,    Mortgagor  and  Mortgagee, 

LEASE, 

Admissibility  of  custom  to  add  terms  to.     See  Custom, 

LICENCE, 

To  assign.     See  Condition, 

LIMITATIONS,  STATUTE  OF. 

The  acknowledgment,  by  part  payment,  of  one  out  of  several  drawers  of  a 
joint  and  several  promissory  note,  takes  it  out  of  the  Statute  of  Limita- 
tions as  against  the  others,  and  may  be  given  in  evidence  on  a  separate 
action  against  any  of  the  others.     Whitcombe  v.  Whitings  318. 

LOAN, 

Bailment  by  way  of.    See  Coggs  v.  Bernard,  90. 

LOCATIO, 

A  species  of  bailment     See  Coggs  v.  Bernard,  91. 

MAGISTRATE. 

See  Justice  of  the  Peace, 

MASTER  AND  SERVANT. 

Master  is  liable  for  loss  of  customer's  property  entrusted  to  his  servant  in 
the  course  of  his  business.    Armory  v.  Delamine,  161 . 

MESNE  PROFITS. 

See  Trespass  for  Mesne  Profits, 

MORTGAGOR  AND  MORTGAGEE. 

1.  A  mortgagee  may  recover  in  ejectment,  without  giving  notice  to  quit, 
against  a  tenant  who  claims  under  a  lease  from  the  mortgagor,  granted 
af^er  the  mortgage  without  the  privity  of  the  mortgagee.  Keech  v. 
Hall,  292. 

2.  A  mortgagee,  after  giving  notice  of  the  mortgage  to  a  tenant  in  posses- 
sion under  a  lease  prior  to  the  mortgage,  is  entitled  to  the  rent  in  arrear 
at  the  time  of  the  notice,  at  well  as  to  what  accrues  afterwards,  and  he 
may  distrain  for  it  after  such  notice.     Moss  v.  GaUimore,  310. 

NONFEASANCE, 

Will  not  render  a  roan  a  trespasser,  ab  initio.    Six  Carpenters'  Case,  62. 

NONJOINDER 

Of  a  co-contractor  must  be  taken  advantage  of  by  plea  in  abatement. 
Rice  V.  Shute,  287. 
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NOTE. 

See  Promissory  Note, 

NOTICE, 

1.  0/ Distress,  need  not  mention  when  the  rent  fell  due.     Moss  v.  GaUi- 

more,  310. 

2.  To  quit,  tenant  of  mortgagor  not  entitled  to,  from  mortgagee.  Keech  ▼. 

HaU,  292. 

3.  By  mortgagee  to  entitle  himself  to  rent.  See  Mortgagor  and  Mort- 
gagee, 2. 

NUDUM  PACTUM. 

See  Assumpsit, 

NUNC  PRO  TUNC. 

Entering  judgment.     See  Judgment, 

OATH. 

See  Evidence,  3. 

PARTNERSHIP. 

A  person  who  receives  part  of  the  profits  of  a  business,  or  who  holds  him- 
self out  as  a  partner  in  it,  is  liable  as  a  partner  to  third  persons.  Waugh 
V.  Carver,  487. 

PAWN. 

Respective  rights  of  pawner  and  pawnee  considered.  Coggs  v.  Bernard,  91. 

PLEADING. 

1.  De  injuria.    See  De  injuria, 

S.  Accord  and  satirfaction.    See  Accord  and  Satisfaction. 

3.  Illegality.    See  Illegality, 

4.  Several  matters  may  be  put  in  issue  by  one  traverse,  provided  they 
constitute  but  one  defence.    Robinson  v.  Raley,  241. 

The  traverse  of  a  material  allegation  is  properly  concluded  to  the 
country.     Ibid. 

5.  Nonjoinder  of  co-contractor  must  be  pleaded  in  Abatement.  Hicey. 
Shute,  287. 

6.  Variance  between  pleadings  and  evidence.    See  Variance. 

7.  In  trespass,  brought  by  a  Minorquin  against  the  English  governor  of 
Minorca  for  false  imprisonment ;  if  the  imprisonment  was  justifiable,  the 
governor  must  plead  that  specially.     Mostyn  v.  Fabrigas,  340. 

8.  Defendant's  bankruptcy  not  a  good  plea  in  an  action  on  the  express 
covenant  to  pay  rent.     Mills  v.  Auriol,  436. 

POLICY  OF  INSURANCE. 

Policy  against  foreign  capture  on  fort  M.  effected  by  its  governor.  The 
weakness  of  the  fort,  the  probability  of  its  being  captured,  and  that  the 
insured  knew  these  facts,  but  had  not  communicated  them^  were  offered 
to  be  proved  as  a  defence  to  an  action  on  the  policy.  It  was  also 
objected,  that  the  insurance  was  against  public  policy.  The  plaintiff 
proved  that  the  office  of  governor  was  mercantile,  not  military ;  and 
that  the  fort  was  never  calculated  to  resist  European  enemies.  Held, 
that  the  jury  were  justified  in  finding  for  the  plaintiff. 

The  opinion  of  an  insurance-broker  as  to  the  materiality  of  the  facts  not 
communicated,  was  thought  inadmissible  as  evidence. 

What  concealments  vitiate  a  policy.    Carter  v.  Boehm,  270. 
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POWER  OF  REVOCATION. 

Reservation  of,  renders  conveyance  void  against  subsequent  purchasers. 
Lee  V.  CoUMUy  6,  7. 
PRACTICE. 

See  Judgment,    Amendment.  • 

PRESUMPTION. 

If  a  person  who  has  wrongfully  converted  property  will  not  produce  it,  it 
shall  be  presumed,  as  against  him,  to  be  of  the  best  description.  Armory 
V.  Delandrie,  151. 

PRINCIPAL  AND  AGENT. 

See  Master  and  Servant. 

PROFITS, 

Participation  in,  constitutes  a  Partnerthip.     Waugh  v.  Carver,  487. 

PROMISE, 

Sufficiency  of  consideration  to  support.     See  Assumptit, 

PROMISSORY  NOTE, 

Property  in,  passes,  like  that  in  cash,  by  delivery  :  and  a  party  taking  it, 

bond  fide  and  for  value,  is  entitled  to  retain  it  against  a  former  holder, 

from  whom  it  was  stolen.    Miller  v.  Race,  251. 
Part  payment  by  one  of  several  makers  of  a  joint  and  several  promissory 

note,  takes  it  out  of  the  Statute  of  Limitations  as  to  all.     Whilcombe 

v.  Whiting,  318. 

RENT. 

1.  Mortgagee's  right  to.    See  Mortgagor  and  Mortgagee. 

2.  Tenant  is  liable  on  his  express  covenant  to  pay  rent,  notwithstanding 
bankruptcy.     Mills  v.  Auriol,  436. 

3.  But  not  in  an  action  of  debt  on  the  reddendum.  Wadham  v.  Marlowe, 
440. 

REPLICATION. 
See  De  Injuria. 

REQUEST. 

See  Assumpsit. 

RESTRAINT  OF  TRADE. 
See  Trade. 

SALE 

Of  a  stone  as  a  Bezoar  which  was  not  a  Bezoar.  No  action  lies  against 
vendor,  unless  he  either  knew  it  not  to  bo  a  Bezoar,  or  warranted  it  to 
be  a  Bezoar.     Chandelor  v.  Lopus,  77. 

SATISFACTION. 

See  Accord  and  Satisfaction, 

SERVANT. 

See  Master  and  Servant. 

SHERIFF. 

1.  When  be  may  break  open  doors  to  execute  process.    See  Doors. 

2.  When  trover  lies  against  him  at  the  suit  of  bankrupt's  assignee.  See 
Bankruptcy. 

T  T 
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STATUTES. 

1.  Respecting  Fraudulent  Conveyances,    See  Fraudulent  Conveyance. 

2.  Of  Frauds,    See  Frauds,  Statute  of. 

3.  Of  Limitations.    See  Limitations,  Statute  of. 

4.  Stat.  29  Car.  II..  respecting  the  observance  of  the  Sabbath.  See 
Sunday. 

STOPPAGE  IN  TRANSITU. 

If  the  vendee  fail  before  the  goods  have  reached  his  possession,  the  vendor 

may  stop  them  in  transitu. 
But  if  in  such  case  the  vendee  have  transferred  the  bill  of  lading  to  a 

holder  bon&Jide  and  for  value,  the  right  to  stop  the  goods  in  transitu  is 

thereby  defeated.    Lickbarrow  v.  Mason,  388, 

SUNDAY. 

Only  one  offence  can  be  committed  by  a  person  on  the  same  day  by 
exercising  his  ordinary  calling  on  Suuday,  contrary  to  stat.  29  Car.  II. 
Crepps  V.  Durden,  378. 

TENANT. 

See  Landlord  and  Tenant. 

TITLE. 

The  statement  of  a  title  defectively  is  cured  by  verdict,  but  not  the  state- 
ment of  a  defective  title.     Rushton  v.  Aspinali,  335. 

TRADE. 

1.  A  contract  in  general  restraint  of,  is  void. 

So  b  one  in  partial  restraint  thereof,  if  nothing  more  appear. 
But  the  latter  may  be  good,  if  reasonable,  and  for  an  adequate  consider- 
ation.    Mitchel  V.  Reynolds^  170. 

2.  Implements  of  Trade,  privileged  from  dbtress  if  in  actual  use,  or  if 

there  be  other  sufficient  distress  on  the  premises. 
Contra  if  they  be  not  in  actual  use,  and  if  there  be  no  other  sufficient 
distress*    Simpson  v.  Hartopp,  187. 

TRADESMAN. 

1.  Liability  of,  for  negligence  of  his  servant.    See  Master  and  Servant. 

2.  Books  kept  by  his  servant,  when  evidence.    See  Evidence. 

TRAVERSE. 

1.  De  Injuria,  when  allowable.    See  De  Injuria. 

2.  Of  several  matters,  when  allowable.     See  Pleading. 

3.  Of  a  material  allegation,  is  properly  concluded  to  the  country.  Robin- 
son  V.  Raley,  241. 

TRESPASS. 

1.  Lies  for  originally  throwing  a  squib,  which  having  been  tossed  about  in 
self-defence  by  other  persons,  at  last  put  out  the  plaintiff's  eye.  Scott 
V.  Shepherd,  210. 

2.  For  mesne  profits.  Afler  judgment  by  default  against  the  casual  ejector, 
trespass  for  mesne  profits  may  be  brought,  either  in  the  name  of  the 
fictitious  plaintiff,  or  in  that  of  his  lessor.     Aslin  v.  Parkm,  264. 

In  such  an  action,  the  judgment  in  ejectment  is  evidence  of  the  plaiutiffs 
title  and  possession  from  the  date  of  the  demise  in  the  declaration  in 
ejectment     Ibid. 
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TRESPASS— con/iniitfrf. 

The  costs  of  the  ejectment  may  be  recovered  as  damages.    Ibid, 
3.   Trespass  lies  bj  a  Minorquin  against  the  English  governor  for  a  false 
imprisonment  in  Minorca,  and  if  the  imprisonment  was  justifiable,  the 
governor  must  plead  that  specially.     Mosiyn  v.  Falnigtu,  340. 

TRESPASSER, 

Ab  initio,  what  renders  a  man  such.    See  Authority, 

TROVER. 

1.  May  be  maintained  by  the  finder  of  a  jewel  for  the  conversion  thereof 
by  a  wrong-doer.    Armory  v.  Delanurie,  151. 

2.  Lies  by  assignees  of  bankrupt  for  a  conversion  of  bankrupt's  goods 
subsequent  to  the  bankruptcy.     Cooper  v.  Chitty.  220. 

VALUE, 

Presumption  of.    See  Presumption, 

VARIANCE, 

Between  Pleadings  and  Evidence,  In  an  action  against  the  sheriff  for 
taking  goods  without  leaving  a  year's  rent,  the  declaration  need  not 
state  all  the  particulars  of  the  demise  ;  but  if  it  does,  and  they  are  not 
proved  as  stated,  there  shall  be  a  nonsuit.    Bristow  v.  Wright,  324. 

VENDOR  AND  PURCHASER. 

See  Sale,    Stoppage  in  Transitu*     Bill  of  Lading, 

VENUE, 

Where  to  be  laid  in  an  action  for  injury  done  in  a  foreign  country.  Sea 
Mostyn  y.  Fabrigas,  440. 

VERDICT, 

Cures  the  statement  of  a  title  defectively  set  out,  but  not  of  a  defrctive 
title.    Rushton  y,  Aspinall,  334. 

WARRANTY. 
See  Sale. 

WITNESS. 

See  Evidence,  3. 

WRONG-DOER. 

Mere  possession  sufficient  to  sustain  action  against.  Armory  v.  Dclamirie, 
151. 
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ABATEMENT, 

Plea  ID,  of  nonjoinder.    See  Nonjoinder, 

ABILITY. 

Meaning  of  that  word  in  Lord  Tenterden*8  act  discussed,  79,  80,  81. 

ABUSE 

Of  authority,  in  law  renders  a  man  a  trespasser  db  initio,  65. 
Must  be  replied  specially,  66. 
Mere  nonfeasance  does  not  amount  to  such  abuse,  65.  See  Authority, 

ACCEPTANCE. 

Of  rent,  its  effect  in  waiting  forfeiture,  18,  19.    See  Condition, 

Of  bankrupts  lease  by  his  assignees,  456«7.     See  Term  of  Years, 

Of  bill  vitiated  by  alteration.  490.     See  Alteration, 

ACCORD  AND  SATISFACTION. 

Of  a  smaller  sum  than  debt  not  pleadable,  147. 

Unless  there  be  other  circumstances,  such  as  payment  at  an  earlier  day  or 

a  different  place,  148. 

Or  the  plaintifTs  demand  be  unliquidated,  148-9. 

ACCUMULATION, 

Trusts  for,  stand  on  the  same  gprounds  as  perpetuities,  185. 

Within  what  limits  restrained  by  statute,  ibid, 

ACKNOWLEDGMENT 

To  take  a  case  out  of  the  Statute  of  Limitations,  319 — 322.  See  Limitations. 

ACTION. 

On  the  case.     See  Case, 

Of  trespass.     See  Trespass, 

Cf  trover.     See  Trover, 

Local  and  Transitory  action,  distinction  between,  363.     See  Venue. 

Actions  arising  abroad.     See  Comitas  Gentium. 

Against  justice  of  peace.     See  Jtistice  of  Peace. 

ACTUS  CURIAE  NEMINI  FACIT  INJURIAM. 

Application  of  this  maxim,  150. 

ADMISSION. 

Verbal  admission  of  payment  not  sufficient  to  avoid  Statute  of  Limita- 
tions, 3*21. 
Sufficient  to  pro^e  the  appropriation  of  a  payment,  ibid, 

ADOPTION 

Of  bankrupt's  term  by  assignees,  what  acts  amount  to,  457. 

AFFIDAVIT. 

To  be  annexed  to  plea  in  abatement  of  nonjoinder,  291. 

On  motion  to  change  venue,  365. 

AGENT. 

See  Principal  ami  Agent. 
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kGE^T— continued. 

When  liable  as  a  partner  on  account  of  bis  receipt  of  part  of  the  profits 
by  way  of  remuneration,  505 — 507,     See  Partnership. 

AGREEMENT. 

Meaning-  of  that  word  in  fourth  section  of  Statute  of  Frauds.  See  Statute 

of  Frauds. 
Comprehends  parties,  constderation,  and  promise,  135. 
To  answer  for  debt,  default,  or  miscarriage  of  a  third  person,  must  be  in 

writing,  134-5. 
So  if  not  to  be  performed  within  a  year,  143. 
Agreement  for  a  lease.      Consequences  of  party  entitled  to  it  becoming 

bankrupt,  456. 

ALIENATION. 

Cannot  be  restrained  in  toto,  183 — 165. 

Bond  in  restraint  oi  semble  void,  185. 

May  be  restrained  during  a  certain  time,  184,  5.' 

ALTERATION. 

Of  a  bill  or  note  if  material,  operates  as  a  satisfaction,  490. 

Except  as  against  parties  consenting,  ibid. 

It  operates  also  as  a  satisfaction  of  the  debt  secured,  ibid. 

Except  where  the  debtor  would  have  had  no  remedy  on  the  bill,  ibid. 

What  alterations  are  material,  ibid. 

Even  if  the  alteration  be  made  by  consent,  the  instrument  requires  a  new 

stamp,  ibid. 

Unless  the  alteration  was  merely  the  correction  of  a  mistake,  ibid. 

Or  unless  made  before  issue,  ibid. 

When  a  bill  or  note  is  said  to  be  issued,  ibid. 

If  a  bill  or  note  appear  altered^  it  lies  on  the  holder  to  account  for  it,  ibid. 

A  cancellation  by  mistake  does  not  affect  the  instrument,  ibid. 

AMENDMENT. 

In  pleading,  when  allowed,  247,  8. 

Granted  with  reluctance  afler  the  court  has  delivered  an  opinion,  248. 

Not  grantable  at  common  law  after  proceedings  have  been  entered  of 

record,  ibid. 
Except  during  the  same  term,  249. 
But  grantable  in  some  cases  by  statute,  248. 
Rules  for  construing  the  statutes  of  amendment,  ibid. 
Of  variances  by  judge.     See  Variance. 

ANIMALS  FERiE  NATURE. 
Not  distrainable,  194. 

ANTICIPATION, 

Married  women  may  be  restrained  from,  184. 

APPEAL 

Against  conviction^  387. 

APPORTIONMENT 

Of  condition.     See  Condition, 

ASSIGNEES. 

Their  liability  and  right  to  sue  on  covenants.     See  Covenants, 
Of  bankrupt.    See  Banleruptcy. 
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ASSIGNMENT, 

Condition  against,  how  construed,  10,  20.    See  Condition. 
Of  bill  of  lading.     See  Bill  of  Lading,     Stoppage  in  Transitu. 

ASSIGNS, 

Omission  of,  in  bill  of  lading,  consequence  of,  260. 

ATTORNMENT, 

Now  unnecessary,  315. 

AUTHORITY. 

Given  by  law,  abuse  of,  renders  a  man  a  trespasser  ah  initio,  65. 

If  authority  be  pleaded,  the  abuse  must  be  replied,  G5-6. 

The  replication  must  not  be  de  injuria,  66. 

But  mere  nonfeasance  is  not  such  an  abuse,  65. 

Abuse  in  distraining  formerly  rendered  distrainer  a  trespasser,  65. 

Now  contra  by  statute,  66. 

AVERMENTS, 

Immaterial,  may  be  rejected,  328, 332. 

BAILEE, 

Gratuitous,  chargeable  for  grou  negUgence,  96-7. 

For  nothing  less,  ibid.    See  Bailment 

BAILMENT, 

Different  species  of,  enumerated  by  Lord  Holt,  98. 

By  Sir  W.  Jones.    Ibid. 

Depositum. 

What.  99. 

Depositee  chargeable  for  gross  negligence,  ibid. 

Though  he  kept  the  goods  as  his  own,  ibid. 

Consequences  of  his  adding  special  terms  to  his  contract,  ibid. 

Has  no  right  to  use  the  goods,  ibid. 

Finder  resembles  depositee,  ibid. 
Comniodatum,  Anglic^  Loan. 

Bailee  bound  to  great  diligence,  99. 
Locatio  Rei. 

Is  where  goods  are  lent  for  hire,  99, 

Bailee  must  use  ordinary  diligence,  ibid. 
Vadium,  Anglice  Pawn. 

Pawnee  must  use  ordinary  diligence,  100. 

If  goods  be  notwithstanding  lost,  shall  still  sue  for  his  debt,  ibid. 

So  if  part  lost,  ibid. 

May  sell  pledge,  if  default  be  made  in  payment,  ibid. 

Or  sue,  retaining  it  as  a  security,  ibid. 

If  pawnee  sell,  pawnor  has  a  right  to  surplus  after  paying  debt,  ibid. 

And  is  chargeable  with  deficiency,  ibid. 

Difference  between  a  pawn  and  a  lien,  ibid. 

Between  a  pawn  and  a  mortgage,  ibid. 

A  pawn  conveys  only  a  special  property  to  pawnee,  ibid. 

The  general  properly  remains  in  pawnor,  ibid. 

Who  may  assign  it  at  law,  ibid. 

Uj)awnee  retain  the  pledge  after  payment  or  tender  he  is  a  wrongdoer,!^. 

And  chargeable  with  any  subsequent  damage,  ibid. 

Pawnbrokers  how  regulated  by  statute,  ibid. 
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BAILMENT— ctm^wM^rf. 
Locatio  Operis  FaciendL 

Is  where  goods  are  bailed  to  be  kept  carried  or  worked  on,  101. 

Bailee  must  use  ordinary  diligence^  ibid. 

If  uncommon  danger  arise,  must  use  proportionable  exertion,  ilnd. 

Carriers  are  bailees  of  this  description^  ibid. 

Their  liabilities  more  extensive.     See  Carriers. 

Innkeepers,  their  liabilities.     See  Innkeeper, 
Mandatum. 

Is  a  delivery  to  Bailee  to  carry  or  work  on  gratis,  103. 

Bailee  liable  only  for  grou  negligence,  ibid. 
Further  division  of  Bailees  into  three  classes,  104. 

BANKRUPT. 

See  Bankruptcy, 

Promise  by  to  pay  debts  barred  by  certificate,  must  be  in  writing  signed,  370. 
Liability  of  bankrupt  lessee  on  hb  express  covenants,  456.  See  Covenants, 

Term  of  Years,  ^c. 
In  what  cases  discharged  by  st.  6.  G.  4,  c.  16,  ibid, 

BANKRUPTCY. 

Relation  of  assignees'  title  to  act  of,  237. 

How  qualified  by  recent  statutes^  ibid. 

Persons  converting  bankrupt's  goods  after  bankruptcy  are  liable  in  trover, 
237-8. 

But  cannot  be  made  trespassers  by  relation^  238. 

Sheriff  seizing  and  selling  bankrupt's  goods  after  bankruptcy,  but  before 
fiat,  not  liable  in  trespass,  338. 

Quaere^  whether  so  in  trover,  238, 9. 

Liable  if  indemnified,  239. 

Assignees  may  wave  the  tort,  and  bring  assumpsit  for  proceeds,  240. 

Receipt  of  dividend  under  bankruptcy  takes  case  out  of  statute  of  limita- 
tions, 319. 

The  assignees  are  not  bound  to  accept  a  term  vested  in  bankrupt,  455. 

Till  they  do,  it  remains  in  bankrupt,  ibid. 

Who  may  compel  the  assignees  to  elect,  ibid. 

And  may,  if  they  refuse,  exonerate  himself  by  delivering  it  up  to  lessor,  456. 

This  only  applies  to  cases  between  lessor  and  lessee,  ibid. 

The  assignee  of  a  lease  cannot  deliver  it  up,  ibid. 

What  acts  amount  to  an  adoption  of  the  lease  by  the  assig^ees>  457. 

If  they  accept  it  they  may  exonerate  themselves  from  the  covenants  by 
assigning  it  over,  ibid, 

BEASTS  OF  THE  PLOUGH. 

Their  privilege  against  dbtress,  194. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

Are  negotiable  instruments  when  payable  tobearer  or  indorsed  in  blank,259. 
Property  therein  passes  with  possession  to  holder  bona  fide  and  for  value, 

261-2. 
Though  transferor  have  no  property  in  them  himself,  ibid. 
Contra  where  the  transfer  is  not  bona  fide  and  for  value,  262. 
Gross  negligence  may  amount  to  mala  fides,  ibid. 
But  semble  that  nothing  short  o( gross  negligence  will,  263. 
Effect  of  alteration  in  avoiding  bill  or  note,  490.    See  Alteration. 
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BILL  OF  LADING. 

Without  the  word  assigns  whether  negotiable,  260. 

The  negotiation  of  defeats  the  vendors  right  to  stop  m  transitu,  in  what 
cases,  431—435.     See  Stoppage  in  Transitu, 

Will  not  do  80  if  the  transferee  act  malAjide,  434. 

Or  if  the  bill  of  lading  contain  a  condition,  the  transferee  takes  subject 
thereto,  ibid. 

A  factor  could  not  formerly  pledge  the  bill  of  lading  so  as  to  bind  his 
principal,  434. 

His  powers  in  what  respect  extended  by  6  G.  4,  c.  94,  ibid. 

Where  the  bill  of  lading  is  pledged  the  vendor  m.iy  stop  in  transitu  sub- 
ject to  the  pledge,  434-5. 

BILL  OF  SALE. 

Fraudulent.     See  Fraudulent  Contwyance. 

BOND. 

When  void  for  illegality.     See  Illegality. 

Conditioned  not  to  alien,  semble  void,  184. 

Scotch — English  Statute  of  Limitations  may  bc  pleaded  to,  367. 

BREACH. 

Of  condition.     See  Condition. 

BURGLARY, 

On  indictment  for,  prisoner  may  be  convicted  of  larceny,  333. 

CANCELLATION. 

By  mistake,  does  not  affect  the  validity  of  a  bill  or  note,  490. 

CARRIER. 

Common  carrier^  definition  of,  101. 

His  extraordinary  responsibilities  at  common  law,  ibid. 

Notices  by  carriers,  their  effect  at  common  law  on  his  liability,  102. 

Ineffectual  unless  brought  to  the  knowledge  of  employer,  ibid. 

Statute  altering  the  common  law  responsibility  of  land  carriers,  ibid. 

Its  effect,  101-2. 

Statutes  concerning  carriers  by  water,  102. 

Their  effect,  ibid. 

Who  the  proper  person  to  sue  carrier  for  loss  of  goods,  103. 

Non-joinder  of  one  of  several  carriers  as  a  defendant  not  pleadable,  292. 

CASE. 

Action,  on  the  history  of,  130. 

Its  extensive  applicability,  ibid. 

Lies  for  an  irregular  distress  when,  66. 

For  false  representations.     See  False  Representation. 

Distinctions  between  case  and  trespass^  217-18. 

Lies  concurrently  with  trespass  where  the  injury  is  immediate,  but  the 

result  of  negligence,  218. 
Lies  concurrently  with  trespass  in  certain  other  cases,  218-19. 
Improper  substitution  of  case  for  trespass,  how  taken  advantage  of,  219. 

CERTIORARI, 

Writ  of,  387. 

CHATTELS, 

Property  in,  how  transferable,  268-9. 
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CO-CONTRACTOR, 

NonjoiDder  of.     See  Nonjoinder, 

COGN9VIT 

By  insolvent.     See  Insolvency. 

COMITAS  GENTIUM. 

Foreign  contracts  may  be  enforced  in  the  courts  of  this  country,  367. 
Will  be  construed  according  to  the  law  of  the  place  where  they  were 

made,  Und. 
But  the  remedy  must  be  pursued  as  it  exists  here,  ibid. 
Difference  between  the  effect  of  foreign  statutes  of  limitation,  367-8. 

COMMAND. 

Formerly  held  not  to  be  traversable,  152. 

Now  held  to  be  so,  ibid. 

Qualification  of  this  rule,  153. 

COMMERCIAL  CONTRACT, 

Evidence  of  usage  admissible  to  explain,  307-8. 

COMMODATUM. 

See  Bailment.  , 

COMPOSITION. 

When  properly  entered  into,  binds  creditor,  149. 

Unless  he  be  subsequently  refiised  the  benefit  of  it,  ibid. 

Or  the  consideration  fails,  150. 

Or  debtor  neglect  to  perform  his  part,  ibid. 

Unless  the  creditor  prevent  him,  Und. 

CONDITION. 

Cannot  be  apportioned  by  act  of  the  parties,  20. 

But  may  be  suspended,  ibid. 

Not  to  assign  without  licence.    Destroyed  by  licence,  whether  general  or 

particular,  18. 
ParoMicence  no  dispensation  where  condition  requires  one  in  writing,  t^V/. 
But  if  used  as  a  snare,  equity  might  relieve,  Und. 

Condition  not  to  assign  in  any  but  one  mode^  not  dispensed  with  by  assign- 
ment in  that  mode,  ibid. 
Breach  of  condition  waived  by  acceptance  of  rent,  19. 
By  other  acts,  ibid. 

Distinction  between  leases  void  and  voidable  on  breach  of  condition,  19. 
Distinctions  between  conditions  against  underletting,  and  assignment,  20. 
Breach  of  condition,  what  amounts  to,  20,  21. 
Assignment  by  operation  of  law  no  breach,  ibid. 
Unless  by  fraud,  21. 
Or  express  stipulation,  ibid. 
In  such  case,  landlord  entitled  to  emblements,  ibid. 
Condition  not  to  assign,  whether  broken  by  devise,  ibid. 
Marriage  no  breach  of  the  condition,  ibid. 
Executors  and  administrators  not  bound,  unless  named,  ibid. 
But  the  mention  of  assigns  includes  them,  ibid. 
Condition  not  to  assign  in  lease  to  a  man  and  his  assigns,  ibid. 
Equity  will  not  relieve  against  breach  of  condition  not  to  assign,  ibid. 
Condition  of  bond  when  tainted  with  illegality.     See  lUegaHty. 
Effect  of  a  condition  inserted  in  bill  of  lading,  434. 
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CONSENT  RULE, 

Its  effect  in  evidence,  269. 

CONSIDERATION. 

For  a  promise,  executed  or  executory,  70. 

Executed  cannot  be  sued  on  unless  moyed  by  a  request  previous,  70. 

Such  request  may  be  express  or  implied,  ibid. 

When  it  may  be  implied,  ibid. 

Of  agreement  within  fourth  section  of  Statute  of  Frauds.  See  Statute  (^Frauds. 

Illegality  of  any  part  of  consideration  avoids  the  contract^  169. 

Moral  consideration  when  sufficient,  70^  376-7. 

CONSIGNOR  AND  CONSIGNEE. 

See  Stoppage  in  trantiiu.     Bill  of  lading. 

CONTEMPORANEA  EXPOSITIO, 
Of  Statute,  128. 

CONTRACTS. 

Within  Stotute  of  Frauds.    See  Statute  of  Frauds. 
Illegal.    See  lUegaUty. 
In  restrunt  of  trade.     See  Trade. 

Blade  in  foreign  countries  are  construed  by  law  of  country  where  made,  367. 
But  the  remedy  must  be  pursued  as  it  exists  in  this  country,  ibid. 
Effect  of  foreign  statutes  of  limitations  on.    IHd.    See  Comitas  Gentium. 
CONTRIBUTION. 

Recoverable  by  jointpcontractors  and  co-sureties  against  one  another,  71 

If  partners^  only  recoverable  in  equity,  ibid. 

Not  recoverable  by  one  tort  feasor  against  another,  ibid. 

Unless  in  certain  cases,  ibid. 

CONVEYANCE. 

Fraudulent.     See  Fraudulent  Conveyance. 

CONVICTION. 

Summary,  387. 

Proceedings  against  magistrate  improperly  convicting.  See  Justice  of  Peace. 

CO-OBLIGOR, 

Nonjoinder  of.    See  Nonjoinder. 

COPYHOLDS, 

Not  within  13  Eliz.  c.  5.,  13. 

Within  27  Eliz.  c.  4,  14. 

Within  34  Hen.  8,  c.  34.,  28. 

Mandamus  to  admit  to  when  granted,  1 1 6. 

CORN. 

Growing,  not  distrainable  at  common  law,  192. 

Now  distrainable,  ibid. 

Cocks  and  sheaves  of,  not  distrainable  at  common  law,  1 93. 

Now  distrainable,  ibid. 

COSTS. 

Of  Ejectment,  recoverable  in  trespass  for  mesne  profits,  268,  269. 

Security  for,  compelled,  where  nominal  plaintiff  sues,  269. 
CaSURETY. 

May  recover  contribution  from  his  fellow,  when,  7 1 . 
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COVENANTS. 

Run  with  the  lands,  when,  27. 
With  reversion,  when,  ibid. 
At  between  landlord  and  tenant 

Run  with  land,  at  common  law,  ibid. 

But  not  with  reversion,  28. 

Effect  of  Stat.  34  H.  8.  c  34.,  ibid. 

What  covenants  within  that  statute,  ibid. 

What  persons  assi^ees  within  it,  ibid. 

Copyholders  within  the  act^  28. 

Reversioner  must  continue  seised  of  the  estate  to  which  the  covenants 

are  incident,  29. 
Effect  of  this  doctrine  on  renewed  leases,  ibicL 

What  covenants  sufficiently  touch  and  concern  the  land  to  run  with  it,  ib. 
All  implied  covenants,  ibid. 
What  express  ones,  ibid. 

Lessee  may  be  sued,  on  his  express  covenants,  after  assignment  over,  SO. 
QtuBre,  whether  on  implied  ones,  ibid, 

Assi^ee  not  liable,  except  for  breaches  happening  in  his  own  dme,  ibid. 
The  same  rule  applies  to  assignees  of  bankrupts,  457. 
Covenants  not  between  landlord  and  tenant. 
Covenants  made  with  the  owner  of  the  land,  30. 

The  benefit  of  these  runs  with  the  land  to  the  assignee,  ibid. 
Whether  the  land  be  freehold  or  a  chattel,  ibid. 
The  covenant  must  relate  to  the  land,  ibid. 
It  makes  no  difference  that  the  covenantor  is  a  stranger,  ibid. 
But  the  covenantee  must  have  the  land  at  the  time  of  the  covenant,  ib. 
The  assignee,  in  order  to  sue,  must  be  in  possession  of  the  cove- 
nantee's estate,  31. 
Covenants  made  by  owners  of  land,  ibid. 

Question,  whether  they  run  with  the  land,  discussed,  31 — 38. 
With  what  subject-matter  covenants  will  run,  38. 
Not  with  chattels,  ibid. 
Nor  with  rent,  ibid. 
Will  run  with  tithes,  ibid. 
Will  not  run  with  estates  by  estoppel,  Und. 
Rules  respecting  venue  in  actions  of  covenant,  364. 
A  bankrupt  lessee  is  liable  on  his  express  covenants,  455. 
But  by  Stat.  6  G.  4,  c.  16,  he  is  discharged  if  the  assignees  accept  the 

lease,  456. 
What  acts  of  theirs  amount  to  such  acceptance^  457. 
The  bankrupt  may  compel  them  to  elect,  456. 
And,  if  they  refuse,  may  exonerate  himself  by  delivering  the  lease  to  the 

lessor,  ibid. 
But  this  enactment  only  applies  to  cases  between  lessor  and  lessee,  ibid. 
Not  to  assignee  of  a  lease,  ibid. 
Nor,  semblcy  to  lessee  who  has  made  an  underlease,  ibid. 

CREDITORS. 

Their  protection  against  fraudulent  conveyances.    See  Fraudulent  Con" 
vet/ances. 
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CREDITORS~«m/ini«?d. 

When  bound  by  composition.    See  Contposiiion. 
Or  agreement  to  give  time>  149. 

CRIMINAL  CONVERSATION, 

May  be  sued  for  either  in  case  or  trespass,  219. 

CUSTOM, 

Evidence  of,  when  admissible  to  explain  written  contract,  S06. 

In  contracts  between  landlord  and  tenant,  305 — 307. 

In  commercial  contracts,  307. 

In  certain  other  contracts,  305—308. 
Inadmissible  to  vary  the  meaning  of  a  word  defined  by  parliament,  308. 
Never  admissible  to  vary  or  contradict  written  instrument,  309. 
Whether  the  contradiction  be  express,  or  by  implication,  ibid. 
Of  merchants,  part  of  the  law  of  the  realm,  307. 
Dbtinction  between  that  and  particular  usage,  ibid. 
Variance  in  proof  of  custom^  when  immaterial^  331. 

DAMAGE, 

When  too  remote  to  constitate  the  ground  of  action,  132. 

DAMAGES, 

In  action  of  trespass  for  mesne  profits.     See  Mesne  Profits. 

DAMNUM  SINE  INJURIA, 
Meaning  of  these  terms,  131. 

DEBT, 

Is  a  sufficient  consideration  for  a  promise  to  pay,  though  barred  by  Statute 

of  Limitations,  376. 
Or  by  bankruptcy,  ibid. 
Or  though  contracted  during  infiancy,  ibid. 
Requisites  of  such  fresh  promise,  ibid. 

Promise  by  insolvent  to  pay  a  debt,  barred  by  his  insolvency,  is  void,  ibid. 
Though  there  be  a  new  consideration,  ibid. 
But  he  must  take  advantage  of  his  dbcharge  by  pleading,  ibid. 

DECEIT, 

Action  of,  78,  79. 

DEED, 

Void  for  illegality.     See  Illegality. 

DEFECT. 

In  stating  title  in  pleading,  cured  by  verdict,  339. 
Contra  of  the  statement  of  a  defective  Utle,  ibid. 

DE  INJURIA. 

When  it  may  be  replied  in  tort,  55. 

Inapplicable,  when,  57. 

When  it  involves  matter  of  record,  ibid. 

Or  authority  derived  from  plaintiff,  ibid. 

Or  interest  in  lands,  ibid. 

Or  in  chattels,  ibid. 

Or  is  not  in  excuse,  ibid. 

May  be  replied  in  actions  of  contract,  57 — 59. 

If  replied  improperly,  it  is  ground  of  demurrer,  59. 
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DE  INJURIA— «>«/iiiMe(/. 
But  firood  after  verdict,  59. 
Evidence  under  de  injuria,  ibid. 

Abuse  of  authority  in  law  cannot  be  proved  under  it,  59,  66. 
When  plaintiff  should  new  assign,  instead  of  replying  it,  59. 

DELAY, 

Occasioned  by  the  Court,  shall  not  injure  parties,  150. 

DELIVERY, 

Of  chattels,  when  it  passes  property,  259. 

DEPOSITUM. 
See  BctUtnent, 

DEVISE, 

No  breach  of  a  condition  against  assignment,  21. 

DILIGENCE, 

Different  degrees  of,  required  from  bailees.    See  Bailment. 
From  agents  in  general.     See  Principal  and  Agent, 

DISSOLUTION 

Of  partnership,  how  to  be  announced,  505. 

DISTRESS. 

Abuse  formerly  rendered  the  person  making  it  a  trespasser  ah  initio,  65. 

Now  contra  by  statute,  66. 

Irregularity  in,  in  what  form  of  action  punishable,  ibid. 

Privilege  against  distress. 

Is  either  absolute  or  sub  modo,  192« 

Things  absolutely  privileged, 

1.  Things  annexed  to  freehold,  192. 

Distinction  in  this  respect  between  distress  and  execution,  ibid. 
Grouting  com  now  distrainable  by  statute,  ibid. 
So  other  product  of  land  demised,  ibid. 
Meaning  of  words  "  other  product^*  ibid. 

2.  Things  delivered  to  a  person  in  the  way  of  trade,  ibid. 

Instances  of  this  species  of  exemption,  ibid. 

Materials  delivered  to  tenant  to  be  worked  up  are  privileged, 

193. 
But  machinery  lent  to  him  is  not  so,  ibid. 

3.  Cocks  and  sheaves  of  com,  193. 

Reason  for  their  eiemption  at  common  law,  ibid. 

Are  no  longer  exempt,  ibid. 

Semble,  must  be  sold  within  five  days,  ibid. 

4.  Things  in  actual  use,  ibid, 

5.  Animals  ferip  natures,  ibid. 

Deer  in  enclosed  grounds  not  within  this  exemption,  194. 

6.  Things  in  the  custody  of  the  law,  ibid. 

Property  distrained,  damage  feasant,  ibid. 
Or  taken  in  execution,  ibid. 
Tilings  conditionally  privileged, 

1 .  Beasts  of  the  plough  and  instruments  of  husbandry,  194. 

2.  Instruments  of  a  man^s  trade  or  profession,  ibid. 

These  are  privileged  if  there  be  other  sufficient  distress,  ibid. 
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DISTRESS— C(m/»ntf«cL 

May  be  distraiDod  for  poor^atet,  though  there  be  other  distress, 
ibid. 

May  be  distrained  if  there  be  no  other  distress,  except  of  grow- 
ing crops,  t6td. 

Quaere,  whether  they  be  not  distrainable  in  case  there  be  no  other 
sufficient  dutress  of  things  distrainable  at  common  law,  ibid. 

DIVIDEND, 

Receipt  of,  under  bankruptcy^  takes  debt  out  of  the  Statute  of  Limita- 
tions, 819. 

DOORS, 
OtUer. 

May  be  broken  to  execute  process,  when,  44—46. 
/finer. 

May  be  broken  to  execute  process,  45.    See  Sheriff. 

DORMANT  PARTNER, 
His  liabilities,  504. 

DUPLICITY, 

InpleatUngf 

A  traverse  is  not  bad  for  putting  in  issue  seyeral  matters,  provided 
they  constitute  but  one  defence,  247. 

EJECTMENT, 

Plaintiff  in,  must  recover  by  the  strength  of  his  own  title,  152. 

Tirespass  for  mesne  profits  after  recovering  in.    See  Metne  Profiu. 

ENTRIES. 

Againtt  interest  admissible  in  evidence,  139,  140. 
In  the  course  of  business,  ibid. 
Must  be  necessarily  made,  141. 

Distinction  between  admissibility  of  entries  against  interest^  and  in  the 
course  of  business. 

EQUITY 

'  Will  not  relieve,  against  breach  of  condition  not  to  assign,  2 1 . 

ESTOPPEL. 

Judgment  no  estoppel  unless  pleaded,  268. 
Covenants  will  not  run  with  an  estate  by  estoppel,  38. 

EVIDENCE. 

Parol.    See  Parol  Evidence. 

Hearsay.    See  Hearsay  Evidence. 

Of  declarations  against  interest.    See  Hearsay  Evidence. 

Of  declarations  in  course  of  business.     Ibid. 

Presumption  against  party  withholding  evidence,  153. 

Judgment  in  ejectment,  its  effect  in  evidence  in  trespass  for  mesne  profits, 

268,9. 
Cf  opinion,  inadmissible,  283,  6. 
Except  on  questions  of  science,  ibid. 

Evidence  of  custom  when  admissible  to  add  to  or  explain  written  instru- 
ment in  contracts  between  landlord  and  tenant,  305 — 307. 
In  mercantile  transactions,  307. 
In  certain  other  cases,  305 — 308. 
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EVIDENCE— «m/mi«?(i. 

Never  admissible  to  vary  or  contradict  written  instrument^  309. 

Never  admissible  to  explain  a  word  the  meaning  of  which  is  de6ned  by 

the  legislature,  308. 
Variance  between  pleading  and  evidence.    See  Variatice. 
Conviction,  if  good  on  the  face  of  it,  is  conclusive  evidence  in  fiivour  of  the 

convicting  magistrate,  386. 
The  same  rule  appears  to  apply  to  every  adjudication  emanating  from  a 

competent  tribunal,  ibid, 

EXECUTED  AND  EXECUTORY  CONSIDERATIONS. 

See  Consideration. 

EXECUTION 

Of  Process.     See  Process. 

Things  taken  in  execution  not  distrainable,  194. 

Fixtures  may  be  taken  in,  192. 

EXECUTORS. 

Not  included  in  condition  not  to  assign,  unless  named,  21. 

Sufficiently  described^  by  the  word  assigns,  ibid. 

May  sue  and  be  sued  in  trespass  for  mesne  profits^  269. 

EXEMPTION. 

From  distress.     See  Distress, 

FACTOR. 

See  Principal  and  Agent,    Stoppage  in  TVansitu,     Bill  of  Lading. 

At  common  law  could  bind  his  principal  by  a  sale,  434. 

But  not  by  a  pledge,  ibid. 

His  powers  under  stat.  6  Geo.  lY.  c.  94. 

FALSE  PRETENCES, 

Person  indicted  for,  and  proving  guilty  of  larceny,  shall  not  be  acquitted, 

333. 
But  this  does  not  hold  vice  versA,  ibid, 

FALSE  REPRESENTATION. 

Difference  between  action  on  false  representation  and  warranty,  78. 

Declaration  must  lay  a  scienter,  79. 

What  amounts  to  such/rat^/  as  will  sustain  this  action,  ibid. 

Effect  of  the  introduction  of  this  form  of  action  on  Statute  of  Frauds^ibid, 

Reasons  for  passing  Lord  Tenterden^s  Act,  ibid. 

To  what  false  representations  that  act  extends,  79,  80,  81. 

FEME  COYERT. 

May  be  restrsuned  from  alienating  property  given  in  trust  for  her  separate 
use,  184. 

FEOFFEE 

Cannot  be  restrained  from  alienation,  184. 

FINDER- 

His  liabilities  resemble  those  of  a  depositee,  99. 
May  maintain  trover  against  wrong-doer,  152. 

FIXTURES 

Are  not  distrainable,  192. 

But  may  be  taken  in  execution,  ibid. 
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I'litM  of,  must  iihow  at  what  g^me  the  money  was  lost,  168. 

UA/Krn:, 

Notlre  of  (liMohition  of  partnership  in,  when  sufficient,  605. 
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GUARANTEE, 

Within  fourth  section  of  Statute  of  Frauds,  must  be  in  writing,  &c,  135. 
What  must  appear  in  writing,  ibid, 

HEARSAY  EVIDENCE. 

Of  declarations  against  interest,  139. 

Of  entries  in  the  course  of  business,  ibid. 

Admissible,  subject  to  certain  qualifications,  140 — 142. 

Must  consist  of  facts  necessary  to  the  performance  of  the  duty  of  the 

person  making  entry,  141. 
Distinction  between  admissibility  of  entries  against  interest,  and  entries  in 

the  course  of  business,  140.    See  Entries. 

HIRING. 

See  Bailment. 

HOUSE. 

'^  Every  man's  house  his  castle,"  application  of  that  maxim,  44. 
To  what  houses  it  applies,  45. 

HUNDREDORS. 

Formerly  necessary  on  a  jury,  366. 
Contra  now,  ibid. 

IDEM  SONANS. 
See  Name. 

ILLEGALITY. 

May  be  pleaded  in  an  action  on  a  deed,  1 68. 

Whether  consistent  or  inconsistent  therewith,  ibid. 

Must  be  shown  clearly  on  the  plea,  ibid. 

lUegality  is  either  at  common  law  or  by  statute,  ibid. 

Examples  of  the  former  species,  ibid. 

Examples  of  the  latter,  ibid. 

Distinction  laid  down  in  some  books  between  a  bond  conditioned  fur  the 
performance  of  several  covenants,  some  of  which  are  void  at  common 
law  ;  and  for  several  covenants,  some  of  which  are  void  by  statute,  169. 

Explanation  of  this,  ibid. 

Contract  on  several  considerations,  one  of  which  is  illegal,  void  in  toto,  ibid 

If  a  statute  subject  a  particular  act  to  a  penalty,  it  impliedly  prohibits  it,  ib. 

Mode  of  ascertaining  whether  act  be  imperative  or  directory,  170. 

May  be  directory,  though  there  be  no  remedy  given  for  not  obeying  the 
direction,  ibid. 

Illegality  must  be  pleaded,  ibid. 

Cannot  be  shown  under  non  est  factum,  ibid. 

So  o^ fraud,  ibid. 

INDEMNITY. 

Recoverable  by  a  surety  from  his  principal,  70,  71. 

Unless  surety  have  acted  improperly,  7 1 . 

No  indemnity  recoverable  by  a  tortfeasor,  ibid. 

Qualification  of  this  rule,  ibid. 

Nor  against  the  consequences  of  a  crime,  72. 

INDIA  BOND, 

Not  a  negotiable  instrument,  259. 
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INDICTMENT. 

Cannot  be  amended,  832. 

Except  for  misdemeanour,  329,  330. 

INDORSEMENT. 

Of  bills  and  notes.    See  Bills  of  Exchange. 
Of  bills  of  lading.    See  Bill  of  Lading. 

INFANT. 

Liable,  on  promise  at  full  age,  to  pay  a  debt  contracted  daring  infancy,  376. 
But  the  promise  must  be  in  writing,  and  signed,  377. 

INFORMATION, 

May  be  amended  at  trial,  329,  330. 

INN, 

Definition  of,  52. 

INNKEEPER. 

His  liability  for  property  lost  by  his  guests,  50,  51. 

When  dispensed  with,  by  guest's  own  carelessness,  51. 

What  constitutes  a  guest,  so  as  to  fix  innkeeper,  51,  52. 

Different  from  a  lodger,  52. 

May  have  come  for  temporary  refreshment,  ibid. 

Innkeeper  is  not  chargeable  as  such  in  respect  of  goods  bailed  to  him,  ibid. 

INSOLVENT. 

Composition  with.     See  Composition. 

Cognovit,  or  warrant  of  attorney,  by,  inoperative  after  the  commencement 

of  his  imprisonment,  239. 
Is  no  longer  liable  on  a  new  promise  to  pay  a  debt  discharged  by  his 

adjudication,  376. 
But  must  take  advantage  of  this  exemption  by  pleading,  377. 

INSTRUMENTS. 

Of  a  man's  trade  or  profession,  their  privilege  against  distress,  194. 
Of  husbandry,  their  privilege,  ibid. 
Negotiable.     See  Negotiable  Instrument. 
Written.     See  Written  Instrument. 

INTEREST. 

Receipt  of,  by  mortgagee,  when  it  confirms  tenant's  possession,  296. 
Payment  thereof,  its  effect  in  avoiding  Statute  of  Limitations,  319 — 321. 
See  Limitations. 

INTERPLEADER, 

Act  of,  relief  afforded  thereby  to  sheriffs,  240. 

IRREGULARITY, 

In  distraining,  how  punishable,  66. 

ISSUE, 

Of  bill  or  note,  what  amounts  to,  490. 

JEOFAILS, 

Stat.  16  &  17  Car.  2.  c.  8,  its  effect  in  curing  wTong  venue,  365. 

JOINDER, 

Of  co-contractors,  when  unnecessary,  291,  292. 
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JOINT-CONTRACTOR, 

Payment  by,  takes  case  out  of  Statute  of  Limitations  as  to  all,  819 — 391. 
See  Limilations, 

JUDGE. 

His  power  of  amending  variances,  329 — Sdl. 

Liberally  exercised,  331. 

Subject  to  the  review  of  the  court,  330. 

JUDGMENT. 

No  estoppel,  unless  pleaded,  268. 

In  ejectment,  its  effect  in  evidence  in  trespass  for  mesne  profits,  268,  269. 

JURISDICTION, 

Of  English  courts,  over  causes  of  action  arising  abroad,  367. 
Excess  of,  by  justices  of  peace,  consequence  of,  386,  387. 

JURORS. 

Now  to  be  summoned  de  corpore  comitatus,  365. 
Formerly  some  must  have  been  hundredors,  ibid. 
JUSTICE  OF  PEACE. 

May  be  sued  for  acts  done  under  his  conviction,  when  the  offence  appears 

on  the  face  of  the  conviction  not  to  be  within  his  jurisdiction,  386. 
Or  where  the  offence  is  within  his  jurisdiction,  but  the  conviction  informal, 

386. 
In  other  cases  the  conviction  is  conclusive  evidence  in  his  favour  until 

quashed,  ihid. 
Even  afier  it  is  quashed,  declaration  must  aver  malice  and  want  of  probable 

cause,  otherwise  plaintiff  shall  only  recover  twopence  besides  the  penalty, 

ibid. 
The  action  must  be  on  the  case,  ibid. 
And  the  plaintiff  will  not  recover  the  penalty  if  proved  to  have  been  guilty 

of  the  offence  of  which  he  was  convicted,  ibid. 
In  order  to  show  whether  there  was  probable  cause,  he  must  show  what 

passed  at  the  time  of  the  conviction,  387. 
The  justice  may  draw  up  the  convictiony  in  form,  at  any  tim^  before  return- 
ing it  to  the  sessions,  ibid. 
Contra  of  an  order,  ibid. 
LAND, 

Covenants  run  with,  when.     See  Covenants. 
LANDLORD, 

Covenants  between  him  and  tenant.     See  Covenant. 

His  right  of  re-entry  for  condition  broken.     See  Condition. 

Bound  to  indemnify  tenant  against  charges  paramount,  73 — 76. 

Tenant's  remedy  against  him  for  payments  in  respect  thereof,  ibid. 

Suing  tenant  in  ejectment,  may  recover  mesne  profits  in  the  same  action, 

268. 
Contracts  between  landlord  and  tenant,  how  far  affected  by  the  custom  of 

the  county.     See  Custom. 
LAND-TAX. 

Tenant  forced  to  satisfy  it,  how  reimbursed,  76. 
LARCENY, 

Prisoner  may  be  convicted  of,  on  an  indictment  for  burglary,  333. 
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LAW, 

Of  foreign  state^  its  effect  in  this  country,  367.    See  ComUas  Gentium . 

LEASE. 

By  mortgagor  and  mortgagee,  its  operation,  317. 

Evidence  of  custom,  when  admissible  to  explain  or  add  to,  386 — 389. 

Ayoidance  of,  by  breach  of  condition.     See  Condition, 

What  becomes  of  it  on  lessee's  bankruptcy,  455,  6.     See  Term  of  Tears. 

LeiOdEE. 

His  remedy  and  liability  on  covenants  at  common  law,  28. 
By  Stat.  34  H.  8,  ibid.     See  Covenant. 

Becoming  bankrupt,  his  liability  in  respect  of  rent  and  covenants,  456,  7. 
See  Covenant,    Bankruptcy.     Term  of  Years. 

LESSOR, 

His  remedies  and  liability  on  covenants,  28.    See  Covenants. 

LIBEL. 

In  newspaper,  proprietor  is  answerable  for,  though  not  cogpnizant  of  it,  72 . 
Cannot  recover  indemnity  from  editor,  ibid. 

LICENCE, 

To  assign,  effect  of  on  condition  against  assignment.    See  Condition. 

LIMITATIONS,  STATUTE  OF. 

Part  payment  by  joint-maker  of  note,  takes  the  case  out  of  the  statute  as 
to  both,  319. 
His  being  a  surety  is  immaterial,  ibid. 

So  will  receipt  of  dividends  under  the  bankruptcy  of  a  joint-maker,  ibid. 
But  not  where  the  dividends  are  on  the  debt^  and  the  note  exhibited  as 

a  security,  ibid. 
Joint  and  several  note  is  not  taken  out  of  statute  as  against  executor  of 

one  maker  by  payments  made  by  the  other,  ibid. 
Nor  against  survivor  by  payments  made  by  executor,  320. 
Contra,  if  the  payment  be  made  before  the  death  of  the  deceased  maker, 

ibid. 
Acknowledgment  by  one  joint-contractor  will  not  now  take  the  case  out 
of  the  statute  as  to  the  other,  ibid. 

Except  when  the  acknowledgment  consists  in  a  paj/ment,  ibid. 
If  joint-contractors  are  sued,  the  plaintiff  may  be  barred  by  the  statute 

as  to  some,  and  recover  as  to  others,  ibid. 
Non-joinder  of  a  person  protected  by  the  statute  not  pleadable  in 
abatement,  ibid. 
Reason  for  preserving  the  effect  of  part  pajment  against  a  joint-con- 
tractor, ibid. 
Payment  cannot  be  proved  by  an  indorsement  in  the  writing  of  the 

person  to  whom  it  was  made,  321. 
Must  appear  to  have  been  on  account  of  a  larger  debt,  ibid. 
And  that  debt  the  one  sued  for,  ibid. 

Verbal  admission  of  payment,  not  sufficient  proof  thereof,  ibid. 
But  the  appropriation  thereof  may  be  so  proved,  ibid. 
Payment  of  interest  is  only  evidence  of  a  continuing  debt,  ibid. 
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LIMITATIONS,  STATUTE  OY^continued. 

And  though  it  be  averred  in  declaration  and  not  traversedi  the  Statute 
of  Limitations  ia  still  pleadable,  322. 
Written  acknowledgment  to  take  a  case  out  of  Statute  of  Limitations 
must  be  signed  by  the  party  chargeable,  322,  376. 
Signature  of  an  agent  not  sufficient,  322,  3. 

Qtuere,  how  it  would  be  if  the  agent  were  authorised  by  writing 
signed,  323. 
Foreign  Statutes  of  Limitation  are  of  two  kinds,  367. 
Some  extinguish  the  right,  ibid. 
Others  only  the  remedy,  ibid. 
Their  effect  in  this  country,  ibid. 

LOAN. 

See  Bailment. 

LOCATIO. 

Ret.     See  Bailment. 
Operis  faciendu     See  ibid, 

LOCAL  ACTION, 

Differs  from  transUort/  in  what  respects,  365. 

Venue  in,  could  not  formerly  have  been  changed,  366. 

May  now  be  so,  ibid. 

Application  for  change  when  to  be  made,  ibid. 

MACHINERY, 

Bailed  to  a  workman  by  his  employer,  is  distrainable,  193. 

MAGISTRATE. 

See  Justice  of  Peace. 

MALICE. 

Consequence  of  not  averring  it  in  action  against  justice  of  peace,  386. 

MANDAMUS, 

Proceedings  in,  may  be  amended  at  the  trial,  330. 
To  admit  to  copyhold,  lies  for  surrenderee,  116. 
And  for  heir,  ibid. 

But  not  if  he  be  barred  by  lapse  of  time,  ibid. 
MAN  DATUM. 
See  Bailment, 

MANSLAUGHTER, 

Prisoner  may  be  convicted  of,  on  an  indictment  for  murder,  333. 

MARKET  OVERT,' 

Sale  in,  passes  property,  258. 

MATERIALITY. 

Of  facts  undisclosed,  whether  proveable  by  broker's  opimon,  284-286. 
Of  alterations  in  a  bill  or  note,  490.    See  Ailerations, 

MATERIALS 

Bailed  to  a  workman  not  distrainable,  193. 

MEDICAL  WITNESSES. 

Their  opinions  admissible  in  evidence,  286. 
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MERCHANTS, 

Cuitom  of>  part  of  the  law  of  the  realm,  307. 
Distinction  between  that  and  particular  usages^  ibid. 

MESNE  PROFITS, 

Trespass  for ,  may  be  brought  by  the  fictiiious  plaintiff,  268. 

Unless  it  be  sought  to  recover  profits  antecedent  to  the  demise  in  the 

ejectment,  ibid. 
Or  against  an  occupier  antecedent  to  the  ejectment,  ibid. 
Or  who  entered  subsequently  to  the  ejectment,  ibid. 
Unless  he  entered  under  the  defendant  in  ejectment,  ibid. 
Judgment  in  ejectment,  evidence  of  plaintiff's  title,  Und, 
Whether  conclusive,  ibid. 

Landlord  may  recover  mesne  profits  without  an  action  of  trespass^  ibid. 
Costs  of  the  ejectment  may  be  laid  as  special  damage,  268. 
Costs  in  error  recoverable  as  between  attorney  and  client,  ibid. 
But  if  ejectment  was  defended,  taxed  casts  only,  268,  9. 
Jury  in  assessing  the  damages  are  not  bound  by  the  rent,  269. 
Trespass  for  mesne  profits  lies  for  or  against  eiecutors  and  administrators, 

ibid. 
Where  the  action  is  by  the  nominal  plaintiff,  court  will  stay  proceedings 

till  security  is  given  for  costs,  269. 
Judgment  in  ejectment  proves  nothing  as  to  the  possession,  ibid. 
But  the  consent  rule  may  be  used  as  evidence  of  possession,  ibid, 

MICHAELMAS. 

Word,  used  in  a  written  instrument  means  New  Michaelmas,  308. 
Whether  explainable  by  parol  evidence,  ibid, 

MISDEMEANOR. 

Indictment  or  information  for,  may  be  amended  at  trial,  329,  330. 
Prisoner  cannot  be  convicted  of,  on  an  indictment  for  felony,  333. 
Nor  vice  versd,  ibid. 

Except  where  a  man  indicted  for  false  pretences  turns  out  guilty  of  larceny, 
ibid. 

MISREPRESENTATION. 
See  False  representation. 

MISTAKE, 

Cancellation  by,  does  not  affect  the  validity  of  instrument,  490. 

MORAVIANS, 

Admissible  as  witnesses,  209. 

M O RTG  AGE.     See  Mortgagor  and  Mortgagee. 

MORTGAGEE.     See  Mortgagor  and  Mortgagee. 

MORTGAGOR  AND  MORTGAGEE. 
Tenants  of  Mortgagor  since  Mortgage. 
May  be  ejected  by  mortgagee,  295. 
Unless  he  have  recognized  their  possession,  295 — 7. 
What  amounts  to  recognition,  296,  7. 
Mere  receipt  of  interest  alone  will  not,  296. 
But  if  received  as  rent  it  will,  ibid. 
Mortgagee  may  entitle  himself  to  the  rent  by  giving  notice,  316. 
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MORTGAGOR  AND  MORTGAGEE— continued. 

And  the  tenant  is  not  estopped  from  showing  this  in  answer  to  the 

mortgagor's  demand,  ibid. 
The  tenants  may  pay  the  mortgagee  their  arrears  on  such  notice,  ibid. 
How  such  notice  and  payment  are  to  be  pleaded  in  answer  to  an  action 

by  mortgagor,  317. 
When  the  mortgagee  can  make  the  tenant  his  own  tenant  at  the  rent 
reserved  by  mortgagor,  316^  17. 
Tenants  of  Mortgagor  before  Mortgage, 
Become  the  tenants  of  mortgagee,  315. 
Attornment  unnecessary,  315. 
May  pay  rent  to  mortgagor  till  notice,  ibid. 
Must  then  pay  to  mortgagee,  ibid. 
Mortgagor  in  possession. 

Nature  of  his  interest  discussed,  296-8. 
Leases  by  Mortgagor  and  Mortgagee, 

Enure  as  the  lease  of  mortgagee  and  confirmation  of  mortgagor,  till  the 

mortgage  is  paid  off,  and  then  vice  versA,  317. 
Cannot  be  treated  in  ejectment  as  joint  demises,  ibid. 
Covenants  contained  in,  if  made  with  mortgagor,  cannot  be  sued  on  by 

m  ortgagee,  ibid. 
May  be  sued  on  by  mortgagor,  ibid. 

MOTION, 

To  change  venue,  365,  6.     See  Venue. 

NAME, 

Variance  in,  when  fatal  to  indictment,  332. 

When  the  substituted  word  is  idem  sonans,  the  variance  immaterial,  ibid, 

NEGLIGENCE. 

To  charge  a  gratuitous  agent,  must  be  gross,  96,  7. 
To  charge  different  sorts  of  bailees.  See  Bailment. 
To  invalidate  title  of  holder  of  negotiable  instrument,  semble  must  be 

groxs,  263. . 
In  digging  in  or  using  one's  own  land  when  actionable,  131. 

NEGOTIABLE  INSTRUMENT. 

Property  therein  passes  with  the  possession,  268. 

Different  from  other  chattels  in  this  respect,  ibid. 

What  instruments  are  in  law  negotiable,  259. 

Legal  right  to  them  must  pass  by  delivery,  ibid. 

Not  a  mere  equitable  right,  ibid. 

Bills  and  notes  payable  to  bearer,  or  indorsed  in  blank,  are  negotiable,  ibid. 

But  not  if  specially  indorsed,  ibid. 

India  Bond  not  negotiable,  I'^tdL 

Question  whether  the  negotiability  must  not  appear  on  the  face  of  the 

instrument,  260. 
Case  of  bill  of  lading  without  the  word  assigris,  ibid. 
Instruments  to  be  negotiable  must  be  accustomably  transferable  like  cash, 

261. 
Foreign  instruments  not  negotiable  here  unless  so  abroad,  ibid. 
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NEGOTIABLE  INSTRUMENT— con/wtterf. 

But  their  passing  like  cash  here  is  primA  fade  evidence  that  they  do  so 

abroad,  ibid. 
Property  in  negotiable  instrument  may  be  transferred  by  a  person  who  has 

no  title  himself  to  a  holder  hand  fide  and  for  good  consideration,  ibid. 
Contra,  if  holder  be  not  bond  fide,  ibid. 
Same  rule  applies  to  cash,  262. 
Gross  neyligence  in  the  transferee  may  amount  in  contemplation  of  law  to 

mala  fides,  ibid. 
But  semble,  that  nothing  short  of  gross  negligence  will,  263. 

NEW  ASSIGNMENT, 
When  advisable,  59,  60. 

NEWSPAPER. 

Proprietor  answerable  for  libels  published  in  it  without  his  knowledge,  72. 

Whether  he  can  recover  from  the  editor,  ibid' 
NOMINAL  PARTNER. 

What,  507. 

His  liabilities,  ibid.     See  Partnership. 
NONJOINDER, 

Of  joint-^xmtractor,  ground  of  plea  in  abatement,  291 . 

Unless  of  a  secret  partner,  ibid. 

Averments  requisite  in  such  plea,  ibid. 

Replication  to,  ibid. 

Defendant  pleading  such  plea  will  fail  if  the  plaiutifTs  remedy  againit  the 
other  joint  contractor  be  barred  by  Statute  of  Limitations,  ibid. 

Or  bankruptcy  and  certificate,  ibid. 

Or  by  insolvency,  ibid. 

Affidavit  to  be  annexed  to  such  plea,  its  requisites,  ibid. 

Carriers  cannot  plead  nonjoinder,  ibid, 

NOTE,  PROMISSORY. 

See  Bills  of  Exchange  and  Promissory  Notes. 

NOTICE, 

Of  dissolution  of  partnership,  when  necessary,  504. 

How  gfiven,  ibid.     See  Partnership. 

By  carrier,  its  effect  in  narrowing  his  liability  at  common  law,  102. 

By  statute,  ibid. 

To  tenants  to  pay  rent  to  mortgagee,  effect  of,  .016,  17. 
NUISANCE, 

Public,  no  action  lies  for,  131,  2. 

Unless  it  produce  a  particular  injury,  ibid. 
OATH. 

See  Witness. 

OMNIA  PRESUMUNTUR  CONTRA  SPOLIATOREM. 
Application  of  maxim,  153. 

OPINION. 

Not  evidence,  283,  6. 
Except  in  questions  of  science,  ibid. 

Of  broker^  whether  admissible  as  to  the  materiality  of  facts  concealed, 
28:3—5. 
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ORDER, 

Of  justice  y  cannot  be  drawn  up  anew  in  order  to  render  it  formal,  887. 

OUTLAWRY. 

Of  co-contractor,  formerly  necessary  in  certain  cases,  291 ,  9. 
No  longer  so,  292. 

PAROL  EVIDENCE, 

Cannot  be  received  to  connect  writings  so  as  to  satisfy  Statute  of  Frauds, 
136. 

PARTIES 

To  contract,  nonjoinder  of.     See  Nonjoinder, 

PARTNERS, 

Liability  of  one  may  be  accepted  instead  of  that  of  the  firm,  149. 

Formerly  held  otherwise,  ibid. 

Nonjoinder  of  secret  partner  not  pleadable,  291.     See  Partnership. 

PARTNERSHIP 

Is  either  actutU  or  nominal,  .504. 

Actual  partnership  is  where  there  is  a  participation  of  profit  and  loss,  ibid 

As  to  third  persons  an  actual  partnership  is  considered  to  exist  whenever 

there  is  a  participation  in  the  profits,  ibid. 
And  each  participant  is  liable  as  a  partner,  ibid. 
Reasons  for  this,  ibid. 

Dormant  partners  liable  on  this  principle,  ibid. 

Difference  between  the  liabilities  of  ostemible  and  dormant  partners,  505. 
Liability  of  an  ostensible  partner  continues  till  due  notice  has  been  given 

of  the  dissolution  of  the  partnership,  ibid. 
Notice  in  the  Gazette  sufficient  as  to  the  public  in  general,  ibid. 
To  persons  who  have  dealt  with  the  firm  must  be  more  specific,  ibid. 
In  general  by  circulars,  ibid. 

But  a  fair  presumption  of  notice  in  any  other  way  is  sufficient,  ibid. 
Distinction  between  participation  in  the  profits  as  a  principal  and  as  a 

servant,  ibid. 
Cases  in  which  this  distinction  has  been  canvassed,  506.    . 
Where  the  contract  is  intended  by  the  partner  to  be  one  of  agency,  but 

the  agent  is  to  be  remunerated  with  a  portion  of  the  profits,  he  is 

liable  to  third  persons  as  a  partner,  506. 
Contra,  where  he  is  to  be  remunerated  by  part  of  a  gross  fund  which 

includes  the  profits,  ibid. 
Or  with  a  given  sum  of  money  in  proportion  to  a  given  quantttm  of  the 

profits,  507. 
Nominal  partnership  is  where  a  person  having  no  interest  in  the  concern 

holds  himself  out  as  a  partner,  507. 
He  is  liable  as  such  to  persons  dealing  with  the  firm,  ibid. 
Unless  they  have  notice  that  he  is  not  a  partner,  Und. 
Or  (perhaps)  unless  they  can  be  shown  to  have  been  ignorant  of  his 

holding  himself  out  as  such,  ibid. 
But  Lord  Mansfield  in  such  case  holds  him  liable,  sed  qucere,  ibid. 
No  particular  mode  of  holding  out  is  requisite  to  charge  a  man  as  partner, 

508. 
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PARTNERSHIP— co«/iniie(/. 

If  a  man  deftcribe  himself  a  partner  with  another  in  one  particular  busi- 
ness, that  does  not  render  him  his  partner  in  any  business  he  may 
profess,  ibid. 

Nor  is  a  man  liable  as  a  nominal  partner  because  the  members  of  a  firm 
to  which  he  once  belonged  retain  his  name  without  his  consent,  ibid. 

PART  PAYMENT. 

Effect  on  Statute  of  Limitations.    See  Limitatioru, 
PART  PERFORMANCE. 

Will  not  take  a  case  out  of  the  Statute  of  Frauds,  137,  145. 

PAWN. 

See  Bailment. 

PAWNBROKER. 

Statute  concerning  trade  of,  100. 

PAYMENT, 

EffSecto^  in  taking  case  out  of  the  Statute  of  Limitations,  319 — 321.  See 
LimiUUioni, 

PERPETUITY. 

Void  as  against  public  policy,  183. 

Doctrine  of  perpetuities,  its  history,  183,  184.    See  Alienation  Property, 

PLEA, 

In  abatement,  of  nonjoinder,  291 . 

PLEADING. 

Duplicity  in.    See  Duplicity. 

Defect  in,  when  cured  by  verdict,  339. 

PLEADINGS. 

Variances  between  pleadings  and  evidence.    See  Variances. 

Amendable,  while  on  paper,  by  leave  of  court.   See  Amendment. 
PLEDGE. 

(y goods.     See  Bailment. 

Of  Bill  of  Lading,  234,  236.     See  Bdl  of  Lading. 

Pledge  by  factor  formerly  not  binding  on  principal,  434. 

In  what  respects  this  rule  is  now  altered  by  statute,  ibid, 

POLICY. 

See  Public  Policy. 

POOR  RATES. 

Beasts  of  the  plough  may  be  distrained  ioj  poor  rates,  194. 
Distress  for,  resembles  execution,  ibid. 

POSSESSION. 

Want  of,  when  evidence  of  fraud,  9 — 11. 

Naked  possession  sufficient  against  a  wrong-doer,  152. 

Possession,  right  of,  formerly  denied  in  trover  by  general  issue,  ibid. 

Must  now  be  traversed  specially,  ibid. 

POWER, 

Of  revocation,  what  amounts  to,  13. 

PRESCRIPTION, 

Variance  between  statement  and  proof  of,  when  immaterial,  331. 
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PRESUMPTION, 

Of  frauds  may  arise  from  want  of  possession,  9,  10. 

When  rebutted,  10,11. 

Presumption  arising  against  party  who  withholds  evidence,  153. 

PRINCIPAL  AND  SURETY, 

Bound  to  indemnify  surety,  when,  70,  71. 

PRINCIPAL  AND  AGENT. 

Has  a  right  to  expect  some  care  from  a  gratuitous  agent,  96. 

Not  so  much  as  from  paid  agent,  ibid. 

But  may  hold  him  liable  for  grots  negligence,  96,  97. 

Though  for  nothing  less,  97,  98. 

Unless  the  agent  be  a  professional  person,  98. 

Extension  of  rule  in  that  case,  ibid. 

Signature  of  agent  not  sufficient  to  take  case  out  of  Statute  of  Limitations, 

3"22. 
Powers  of  agent  to  bind  his  principal,  by  a  transfer  of  his  goods^  at  com- 
mon law,  434. 
Under  stat.  6  G.  4.  c.  94.     See  Bill  of  Lading, 

PRIVILEGE, 

Against  distress.     See  Distress. 

PROBABLE  CAUSE, 

Want  of,  must  be  proved  in  actions  against  justices  after  a  conviction, 
otherwise  the  plaintiff  will  recover  only  two-pence  beyond  the  penalty, 
886. 
Evidence  must  therefore  be  given  of  what  passed  at  the  time  of  the  con- 
viction, 387. 
PROCESS, 

Doors  may  be  broken  to  execute,  when,  44^-46.      See  Sheriff, 

PROFITS,      ' 

Participation  in,  constitutes  partnership,  504 — 506.    See  Partner Jtip. 

PROMISE, 

When  it  requires  a  previous  request  to  support  it,  71. 

PROMISSORY  NOTE. 

See  Bills  of  Exchange  and  Promissory  Notes. 

PROPERTY, 

Cannot  be  rendered  inalienable  except  [within  certain  limits,  184,  185. 

See  Alienation. 
Of  bankrupt.     See  Bankruptcy. 

In  chattels,  generally  only  communicable  by  party  entitled  thereto,  258. 
Except  by  sale  in  market  overt,  ibid. 
In  negotiable  instruments^  how  passed.    See  Negotiable  InstrumenL 

PROSTITUTION, 

Bond  in  consideration  of,  void,  169. 

PUBLIC  POLICY, 

Contracts  against,  are  void,  169. 

Ex.  gr.  in  restraint  of  trade.     See  Trade. 
PURCHASER, 

Fraudulent  conveyance  void,  as  against,  13.    See  Ftaudulenl  Conveyance 


Matter  of,  cannot  be  Iravened  by  dt  injuria.     See  De  Injuria. 
Not  vneDdible,  U  commoD  U*r,  after  the  term,  248. 
During  the  term,  conudered  infim. 
When  uaeadable  at  trial.    See  Amatdment. 
RELATION, 

Of  Buignee'i  title  to  bankruptc;,  2S7— 2S9. 

REMEDY, 

Of  iudiTidual,  suspended  in  CB«et  of  felonv,  ]33. 

REMOTENESS, 

Of  damage,  prCTenta  action  from  lying,  132. 

RENT, 

Acceptance  of,  wairei  breach  of  condition,  19. 

Lost  by  merger  of  the  reversion  to  irhich  it  iras  incident,  29. 

When  preserTsd  by  statute,  ibid. 

Tenant  may  retain,  in  respect  of  payments  to  the  ground  landlord,  wh 
73-76. 

Or  other  charges,  paramount  to  hii  estate,  iiiij. 

Such  retainer  amounts  to  payment  of  his  own  rent,  74. 

Right  to  retain,  how  long  it  contiouet,  76. 

Of  mortgaged  premise!.    See  JUur^^or  and  Mortgagee, 
REPLICATION, 

De  mjuria.     See  Be  Injuria. 

To  plen  of  statute  of  frands,  need  not  set  out  a  writing,  13C 

To  plea  of  nonjoinder,  391. 
REPRESENTATION, 

FaUe.     See  Falie  Reprctenlalion. 
REQUEST, 

Necesiary  to  support  a  promise,  when,  70. 

May  be  exprtsi  or  implied,  iM, 

When  impHed,  ibid. 
RESTRAINT  OF  TRADE, 

It  general,  is  loid,  181. 

If  partial,  mav  be  supported,  ibid. 
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SALE. 

Of  chattels,  when  it  passes  property  therein,  258. 
In  market  overt,  ibid. 

Contracts  of  sale,  whether  rescinded  by  stoppage  in  trantUu,  432.    See 
Stoppage  in  Transitu, 

SATISFACTION, 

Accord  and.    Sec  Accord  and  Satisfaction. 

SCIENTER, 

Must  be  laud  in  action  for  false  representation,  78. 
Contra  in  action  on  warranty,  ibid, 

SCIENTIFIC  PERSONS, 

Their  opinions,  when  admissible  in  eyidence,  283.  280. 

SCOTCH  BOND, 

English  Statute  of  Limitations  pleadable  to,  367. 

SECURITY, 

For  costs,  where  action  brought  in  name  of  a  Bctitious  plaintiff,  269. 

SEDUCTION, 

Bond  in  consideration  of,  good,  169. 

SETTLEMENT, 

When  void  by  sUt.  27  Eliz.  13.,  14. 

SHERIFF, 

When  allowed  to  break  doors,  44. 

May  break  those  of  a  third  person,  when,  45. 

May  enter  the  defendant's  own  house  to  execute  civil  process,  ibid. 

But  not  that  of  a  stranger,  unless  defendant  or  his  goods  be  there,  ihid. 

Must  not  break  open  defendant's  house  to  execute  civil  process,  ibid. 

May  break  inner  doors,  ^id. 

Or  outer  ones,  to  retake  after  an  escape,  ibid. 

Or  at  the  king's  suit,  ibid. 

Must  demand  entrance  before  breaking,  46. 

But  need  not  do  so  before  breaking  inner  door,  ibid. 

Cannot  be  made  a  trespasser  by  the  relation  of  assignee's  title  in  bank- 
ruptcy, 237, 238. 

Quaere,  whether  liable  in  trover  if  he  sell  after  bankruptcy,  but  without 
notice,  238,  239. 

His  relief  under  the  interpleader  act,  240. 

SIC  UTERE  TUO  UT  ALIENUM  NE  LJEDAS. 
Application  of  this  maxim,  131. 

SIGNATURE, 

Of  agreement  within  4th  section  of  Statute  of  Frauds,  137. 
Need  only  be  of  party  to  be  charged,  ibid. 

Of  acknowledgment  to  take  case  out  of  Statute  of  Limitations,  322.  Sec 
lAmitations. 

SIMONY, 

Avoids  contract,  169. 
STAMP, 

New  one  requisite  where  bill  or  note  is  altered,  490.    See  Alteration, 
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STATUTE, 

Contracts  prohibited  by,  are  void.    See  Illegality. 
Diftinction  between  statutes  imperative  and  directory,  169,  170. 
Explanation  of  by  contemporary  usage,  128. 
Of  Limitaliont,    See  Limitations. 
Of  Frauds. 
In  what  respect  evaded  by  bringing  actions  of  Deceit,  79. 
Effect  of  Lord  TeiUerderCs  Act  in  preventing  this,  ibid. 
Fourih  section  of,  concerning  agreements  to  answer  for  the  debt,  default,  tyr 

miscarriage  of  a  third  person,  134, 135. 
Must  be  in  writing,  135. 
What  promises  within  this  section,  ibid. 
The  third  person  must  remain  liable,  ilnd. 
Meaning  of  the  word  agreement,  in  this  section,  ibid. 
Comprehends  parties,  consideration,  and  promise,  ibid. 
Consideration  must  appear,  ibicL 

May  be  gathered  from  the  instrument  by  intendment,  136. 
But  not  by  mere  conjecture,  ibid. 

More  easily  implied  where  the  agreement  is  prospective,  ibid. 
The  agreement  may  be  contained  in  any  number  of  written  documents,  ibiii. 
But  they  must  be  connected  in  sense,  ibid. 
Parol  evidence  is  not  admissible  to  connect  them,  ibid. 
Agreement  need  only  be  signed  by  the  party  to  be  charged,  137. 
The  agreement,  if  unwritten,  is  not  void^  ibid. 
Contra  of  contracts  within  the  seventeenth  section^  ibid. 
Unwritten  guaranty  sometimes  enforced  against  an  attorney,  ibid. 
Where  statute  of  frauds  is  pleaded,  the  agreement  need  not  be  set  out  in 

replication,  138. 
Nor  need  writing  be  averred  in  declaration,  ibid. 
Contra  of  a  pleOf  ted  gutsre,  ibid. 
Agreements  not  to  be  performed  within  one  year. 
These  fall,  likewise,  within  fourth  section,  143. 
Mu8t  be  incapable  of  performance  within  the  year,  ibid. 
If  there  be  a  possibility  of  their  being  performed,  are  nol  within  the 

statute,  ibid. 
Contract  for  five  yeais*  hire  of  carriage,  defeasible  on  payment  of  one 

year's  hire,  is  within  act,  144. 
So  of  contract  for  a  year's  service  to  commence  on  a  future  day,  ibid. 
Quaere  whether  contract,  one  side  of  which  is  to  be  performed  within  the 

year,  be  within  act,  144. 
So  held  in  Donellan  v.  Read,  ibid. 
STOPPAGE  IN  TRANSITU. 

An  unpaid  vendor  may,  in  case  of  the  vendee's  insolvency,  stop  the  goods 

in  transitu,  431. 
His  right  to  do  so  may  be  defeated  by  a  negotiation  of  the  bill  of  lading 

with  a  bonajide  transferee,  431,  433. 
Reason  for  allowing  the  vendor  to  stop  in  transitu,  ibid. 
First  allowed  in  equity,  ibid. 

Question  whether  stopjMge  in  transitu  rescind  the  contract  of  sale  dis- 
cussed, 432. 
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STOPPAGE  IN  TRANSITV— continued. 

The  person  stopping  must  be  a  consignor^  ibid. 

A  mere  surety  cannot  do  so,  ibid. 

Who  are  consignors  within  this  rule,  432,  3. 

The  stoppage  must  take  place  while  the  goods  are  in  trantilu,  idd. 

How  long  they  are  so  considered,  ibid. 

Vendee  cannot  anticipate  the  natural  determination  of  the  transit,  ibid. 

Vendor's  right  to  stop  cannot  be  defeated  by  the  enforcemenl  of  a  claim 

against  vendee,  ibid. 
If  the  vendee  sell  the  goods  v^hile  in  itinere,  he  sells  them  subject  to  the 

vendor's  right  to  stop  in  transitu,  ibid. 
Unless  the  bill  of  lading  be  negotiated  to  a  bona  fide  transferee,  ibid. 
Such  negotiation  defeats  the  right  to  stop  in  transitu,  434. 
Contra  if  the  assignee  act  mal&fide,  ibid. 
If  the  bill  of  lading  contain  a  condition,  the  assignee  takes  subject  thereto, 

ibid. 
A  factor  could  not  formerly  pledge  the  bill  of  lading,  ibid. 
Though  he  might  sell  it,  ibid. 

In  what  respect  his  powers  are  now  extended  by  statute,  ibid. 
Decisions  on  the  Factori  Act,  ibid. 
Where  a  bill  of  lading  has  been  pledged  by  the  consignee  the  vendor  may 

stop  in  transitu  subject  to  the  pledge,  ibid, 

SURETY, 

May  recover  an  indemnity  from  his  principal,  when,  70 — 2.     See  In- 
demnity. 
From  his  co-surety,  when,  71.     See  Contribution. 
Surety  for  bankrupt  lessee,  is  liable  for  rent  due  between  fiat  and  delivery 
up  of  the  lease  to  lessor,  456. 
SURRENDEREE  OF  COPYHOLD.     See  Copyhold. 

TENANT, 

Entitled  to  deduct  from  his  rent  certain  payments,  73 — 76.    See  Rent. 
His  remedy  against  his  landlord  in  respect  of  payments  made  by  him 

under  compulsion  of  charges  paramount,  ibid. 
Of  mortgagor,  his  situation.     See  Mortgagor  and  Mortgagee. 

TERM  OF  YEARS, 

Vested  in  bankrupt,  remains  in  him  till  assignees  accept  it,  455,  6. 
What  acts  amount  to  such  acceptance,  457. 
Bankrupt  may  compel  assignees  to  elect,  456. 
And  if  they  refuse  the  term,  may  deliver  the  lease  up  to  lessor,  ibid. 
And  will  then  be  exonerated  from  the  rent  and  covenants,  ibid. 
But  this  only  applies  in  cases  between  lessor  and  lessee,  ibid. 
Not  where  the  assignee  of  a  term  becomes  bankrupt,  ibid. 
Nor  semble  where  lessee  has  made  an  underlease,  457. 

TITLE, 

Defect  in  statement  of,  cured  by  verdict,  338. 
Contra  of  the  statement  of  a  defective  title,  ibid. 

TORT  FEASOR 

Not  entitled  to  indemnity  or  contribution,  71,  2. 
Qualifications  of  this  rule,  ibid. 
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TRADE, 

Contracts  in  general  restraint  qf,  Toid,  181. 

So  in  partial  restraint  of,  unless  reasonable,  and  on  an  adequate  con- 
sideration, 162. 

Mode  of  measurement  where  the  restraint  is  partial  in  respect  of  distance, 
ibid. 

Adequacy  of  consideration,  183. 

Restninty  when  unreasonable,  ibid. 

Perpetuities  roid  on  account  of  their  tendency  to  check  trade,  ibid.  See 
Perpetmties, 

Things  delivered  in  the  way  of,  cannot  be  distrained,  192. 

Instruments  of>  conditionally  privileged  from  distress,  194. 

TRADESMAN. 

Entries  made  by  his  servant,  when  admissible  in  evidence,  139 — 141. 

TRANSFER 

Of  negotiable  instrument.     See  Negotiable  Instrument. 

TRANSITORY  ACTION. 
Differs  from  local  how,  363. 
Rules  respecting  venue  in.    See  Venue. 

TRANSITUS.     See  Stoppage  in  Transitu, 

TRAVERSE. 

See  De  injuria. 

Of  property  in  trover.     See  Trover. 

Of  command,  152. 

Concludes  to  the  country,  247. 

When  it  must  be  disjunctive,  247. 

TRESPASS. 

For  mesne  profits.     See  Mesne  Profits. 

Lies  for  injuries  committed  with  immediate  violence,  217. 

But  not  for  consequential  damage,  ibid. 

When  it  lies  concurrently  with  case^  218. 

Lies  for  criminal  conversation  and  loss  of  services,  218,  19. 

TRESPASSER. 

Ab  initio,  abuse  of  authority  in  law  renders  a  man  such,  65. 

The  abuse  must  be  replied  specially,  65,  6. 

Mere  nonfeasance  is  not  such  an  abuse,  65. 

Irregularity  subsequent  to  distress,  does  not  render  the  distrainer  a  tres- 
passer ab  imtio,  66. 

When  it  renders  him  a  trespasser,  ibid. 

Sheriff  cannot  be  rendered  so  by  relation  of  assignee's  title  to  bankruptcy, 
237,  8. 

TROVER, 

Action  of. 

Naked  possession  will  support  it  against  wrong-doer,  152. 
Plaintiff's  properly  must  be  specially  traversed,  ibid. 
Traverse  puts  in  issue  plaintiff's  property  as  against  defendant,  ibid. 
Whether  trover  lies  against  sheriff  selling  after  bankruptcy  but  without 
notice,  238,  9. 


ADDENDA. 


Page  57.  To  the  note  to  Crogate's  case. — A  decision  of  the 
Queen's  Bench  has  taken  place,  since  tins  note  was  [)rinted,  very 
deserving  of  attention,  and  which  bears  particularly  on  tho 
second  of  the  above  exceptions.  The  case  is  Boicler  v.  Nichol- 
son. It  decides  that  an  authority  given  by  the  law,  but 
derivable  from  tho  plaintifTs  act,  cannot  be  put  in  issue  by  de 
injurid.  The  judgment  of  Mr.  Justice  Patteson  is  extremely 
instructive.  Bowler  y.  Nicholson^  Q.  B.  Trin.  1840.  Law  Jonrn. 
353. 

Page  72.  To  the  note  to  Lampleigh  v.  Brathwait. — The  right 
to  reimbursement  from  the  principal  accrues,  toties  quoties^  as 
often  as  tho  surety  is  compelled  to  make  a  payment ;  that  to 
contribution  from  a  co-suroty  does  not  accrue  till  it  is  ascer- 
tained that  one  surety  has  paid  more  than  his  proportion  of  tho 
whole  debt,  after  which  it  accrues  toties  quoties  on  the  occasion 
of  each  payment  that  he  is  subsequently  forced  to  make,  Davics 
V.  Uximphreys^  6  M.  &  VV.  ItiS. 
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